This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


HARVARD  LAW  SCHOOL 
LIBRARY 


H 


REPORTS  OF  CASES 


SUPEEME  COUKT 


NEBRASKA. 


January  and  September  Terms,  1900. 


VOLUME   LX. 


^      ^      LEE  HERDMAN, 


omcuL  matoKOM, 


LINCOLN,  NBBR.: 

tTATB  JOUBMAL  OOMPANY,  ULW  PUBUUDUaL 
1901. 


C/,^..  ■  jfA/-.    /X     /^^^A■ 


Entend  aoooiding  to  act  of  Congrefls  in  the  office  of  the  Lihrarian  of  Congreas, 

A.  D.  1901, 

Bt  Ln  HsEDMAN,  Bbpobtbb  of  the  Supbbms  Court, 

In  behalf  of  the  people  of  Nebzaska. 


I 

i 


SXJI>REME  COURT  OF  NEBRASKA 

DUBIirO  THa 

PBKIOD  AND  PREPARATION  OF  THIS  REPORT. 


OHTEF  JUSTICES  AND  JUDGES. 
T.  L.  NOBVAL,  Chief  Jxjbticib. 

J.  J.  SULLIVAN,         \  T„^^ 
SILAS  A.  HOLOOMB,  ^"^^ 


OFFIOEES. 

CJONSTANTINE  J.  SMYTH,*  >  j,^^^  Genebau 
FRANK  N.  PROUT,t  /  ^™*^^™  Genbbai. 

WILLIS  D.  OLDHAM,*  1  j.  Attorneys  Genebal 

NOBRIS  BROWN,t         /        ^  Attorneys  Qenebal. 

DAVID  A.  CAMPBELL,^  1  Reporters  and  ex-officio 
LiEE  HERDMAN,!  J  Clerks. 

WILBUB  F.  BRYANT,§  i 

ELON  W.  NELSON,§  Deputy  CiiEBK. 

HUGH  a  P  ATTON,         ^ 

JOHN  H.  NADEN,||  V  Baimpps. 

HENRY  M.  LEAVITTJ  i 

•Until  Janiuuy  3,  1901.  {  After  May  1,  1900. 

t  After  Janaaty  3,  1901.  N  Until  October  1,  1900. 

X  Until  ICaj  1, 1900.  f  After  OctQber  1, 1900. 

Cm) 


DISTRICT  CX)URT8  OF  NEBRASKA. 


JUDGES. 
First  District— 

C.  B.  Letton Fairbury 

J.  8.  Stuix • • Auburn 

Beeond  District— 

Paul  JSB8XN Nebraska  City 

Third  District- 
PL,  J.  GOBNIBH Lincoln 

Lincoln  Fbobt Lincoln 

£.  P.  Holmes Lincoln 

Fowrth  District— 

B.  S.  Baker Omaha 

L  F.  Baxter Omaha 

Chables  T.  Dickinson. Tekamah 

Lee  S.  Estelle ^ Omaha 

Jacob  Fawcett Omaha 

W.  W.  Eeysor Omaha 

W.  W.  Slabauoh Omaha 

Filth  District— 

B.  F.  Good • .  •  • .  Wahoo 

8.  H.  Sobnboroeb Wahoo 

8iS!th  District— 

J.  A.  GBniisoN 8chnyler 

C.  HoLLENBECK Fremont 

Bwmth  District— 

Geobgb  W.  Stubbs. Bnporior 

Eighth  District— 

GxTT  T.  Gbatxb Pender 

ViiUh  District— 

Jaiobs  F.  Botd* NeUgb 

*  SInos  Janiury  8,  W\,    Succeed^  Douglas  Cones, 

(iv) 


DISTRICT  COUETS  OF  NEBRASBLA.  ▼ 

B- L.  Abakb. .•Mindcn. 

Jahbb  K.  Paul* St.  Paul 

J.  B.  Thompson Grand  Island 

Twam  Districts 

H.  iC.  SiTijjYAH Broken  Bow 

H.  M.  GBDfte. North  PlatU 

fourteenth  District^ 

O.  W.  NoBRiB Beaver  City 

f'ifttenth  DUtHci— 

J-  J.  HABUmOTOlf 0'N«" 

W.  H.  Wmtoveb BnahvWe 

'Sinoe  July  1,1001.    App<^ted  to  neoeed  CharlM  A.  Mann,  daoeMed. 


PRACTICING  ATTORNEYS. 


AmomD  SoroB  ths  PuBucAnoN  op  Vol.  LDL 


The  ftill  nime  Iim  been  inserted  whenever  the  oune  eoald  be  a0oerteined.~Rxp. 


Adaks,  Jaiobs  Henbt. 

AiXEN,  Clarence  Litzebiye. 

Andrews,  Guy  Abhton. 

Backus,  Clyde  J. 

Bacon,  Minor  Seymour. 

Barry,  Frank  V^altkr. 

Batterson,  Julia  Harriet. 

Berg,  Edward  Henry. 

Berry,  Frank  A. 

Biooerstaff,  Georqe  Wadbworth. 

Blake,  Charles  Cennial. 

BouGHN,  Cecil  Raymond. 

Brown,  Ralph  Davis. 

Button,  F.  W. 

Clark,  Edgar  Harlan. 

Clark,  Henry  T.,  Jr. 

CoFFMAN,  Marshal. 

Copeland,  Leon  Roy. 

Crowley,  James  F. 

Dailey,  Edward  Clabxsce, 

Damerell,  Rorert. 

Davis,  Herbert  Wn.LiAM,  Jr. 

Deal,  Alva  Lawrence. 

Dennby,  Charles  Henry. 

DiMERY,  Martin  Woodford. 

Dodos,  Nathan  P. 

DORBHTMER,  J.  E. 

Douglas,  JuDsoN  Benjamin. 
Druliner,  Robb  Dsy. 
Duff,  John  Alfred. 
Dye,  Oliver  W. 
Dysart,  John  Twinem. 
Edling,  Charles  A. 
Ellinger,  Ralph  Franklin. 
Evans,  Frank  Lindley. 

BVEBIETT*  FlUHK  JAT, 


Ewart  Robert  Howabd. 
FiNBON,  William  Lawrence. 
Forribtall,  J.  M. 
Foster,  Charles  E. 
French,  Charles  Obgab. 
Garrett,  Henry  Y. 
Geggus,  Barrison  LEwn^ 
Goodrich,  Miner  P. 
Grimm,  James  Joy. 
GuBSEB,  Nicholas  James. 
Habvey,  Edwabd  Roscoe. 
Hattbboth,  William  H. 
Hawkinson,  Axel  Emu.. 
Hawxby,  Frbdebick  Geobge. 
Heltman,  Chables  C. 
Hengh,  John  McLaughlin. 
Hinman,  Ackley  Beach. 
Hobabt,  Ralph  W, 
hogan,  vigtob  benjamin. 
Humphreys,  James  Mabion. 
Hurst,  W.  E. 
Jacoby,  Charles  A. 
Johnson,  Anton. 
Johnson,  Chables  Willabd. 
Johnson,  Oscab  E. 
Johnston,  W.  H. 
Jones,  Watkins  Wilson 
EuHN,  John  G. 
Lamphieb,  Geobge  Lymah. 
Labson,  Theodobb. 
Leidigh,  Oliyeb  Glessneb. 
Leigh,  H.  G. 
Lindbebg,  Chables  J. 
Locke,  Roscoe  Janvbdt. 
Lundbubg,  Elmeb  Ranbav, 
Lyon,  Alfbjed  Buboettie, 


W) 


PEACTICING  ATTORNEYS. 


vu 


MoCABiHT.Wniuii  D. 

Mo©obau,.Chabu»G. 
«c1Casteb,f.a. 

MoNAUOHTOK.WaUAH  FltAKOIB. 
«AOai,a,WABDGERAM>. 

™««u>.,  Chamm  Hkebkrt  von. 

^«B,amETGW)IM». 

«ick.JohwEdwakd. 

^*n-"»,H0WAaD  SOHTOTZ. 
f*»OB,  WOBTH  LbstEB. 

*fOBaiir,EAn,oNi>  Bimnu.oE. 
Mojwwo.Chabiom  A. 
^obmbok.Edwih  Rem. 

MrauauT  j^^  TH01CA8. 
^««t,Thoka8  el 

2™^»'  S.>i^.*^nn,  WAr.rr«B. 


BiCBABDfly  FBXDXBIO  ABTHUB. 

Saxton,  Howasd. 

Schick,  Bot  B. 

Scott,  P.  W.     . 

Seacrest,  Elam  Whtgxb. 

Sloan,  Thomas  Louis. 

SiciTH,  Edwabd  a. 

Smith,  Ebitest  John. 

Stanabd,  Ezba  G. 

Stabk,  Hbbman  Fbsdsbick. 

Steele,  Bot  B. 

Stewabt,  Chasles  Hudson. 

Storey,  John  A. 

Tatlob,  p.  Emerson. 

Thompson,  Howard  Clarkncb. 

Thororimson,  Oliver  Bernhard. 

Waldo,  Hubert  D. 

Walexr,  J.  P. 

Wear,  JouN.  D. 

Welch,  Herman  L. 

Welsh,  Martin  Calhoun. 

Wernimont,  Henry  O. 

West,  Dennibon  Phelps. 

West,  Baymond  Benjamin. 

Wheeler,  William  H. 

Whelan,  Edward  H. 

WiLHITE,  J.  A. 

Wilson,  Ci-aude  Stalky. 
Wilson,  Oi*in  C. 
Wray,  Abthub  Qf 


BEPOBTEB'S  NOTES. 


See  page  xlix  for  Table  of  Cases  Orermled. 

The  syllabus  in  each  case  was  prepared  by  the  judge  writing  the 
opinion. 

A  table  of  statutes  and  constitutional  provisions  cited  and  con- 
strued, numerically  arranged,  may  be  found  on  page  Ivii. 

The  list  of  cases  overruled,  found  on  pages  xlix  to  Iv  of  this 
volume,  was  originally  prepared  and  was  kept  up  from  the  37th  to 
58th  volume,  inclusive,  by  Hon.  William  Brandon  Rose,  formerly  deputy 
reporter  and  present  assistant  attorney  general.  Great  industry  and 
nice  discrimination  were  shown  in  the  execution  of  his  task.  In 
volumes  69  and  60  only  cases  expressly  overniled  have  been  added 
to  the  list. 

In  the  index  to  this  volume  the  caption,  "Appeal  and  Error,"  has 
been  substituted  for  "Review.'*  This  has  been  done,  under  protest, 
in  submission  to  the  universal  consensus  of  reporters.  "Man  yields 
to  custom  as  he  bows  to  fate."  "Review,"  the  generic,  the  better 
and  more  logical  term,  is  made  a  cross-reference. 

Particular  attention  is  called  to  the  note  on  pages  88,  89  and  90, 
being  a  list,  believed  to  be  complete,  of  every  Nebraska  decision  bear- 
ing upon  mechanics'  liens;  also  to  notes  on  pages  159,  326  and  671. 
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Filed  March  21,  1900.    No.  9.154.  I  60      ll 

|f61    2241 

1.  Preferring  Creditor.    The  conveyance  by  a  failing*  debtor  of  practi- 

cally all  his  property  to  one  of  his  creditors  in  satisfaction  of 
his  debt,  the  difference  between  the  amount  of  said  debt  and  . 
the  agreed  value  of  said  property  being  paid  to  said  debtor  in 
cash,  with  knowledge  on  the  part  of  such  creditor  that  such 
sale  will  result  in  hindering,  delaying  and  defrauding  the  other 
creditors  in  the  collection  of  their  debts,  is  void  as  to  such  other 
creditors.    8wit2  v.  Bruce,  16  Nebr.,  463,  followed. 

2.  Instructions.     Alleged  errors  in  the  giving  of  instructions  and  in 

the  introduction  of  evidence  examined,  and  held  insufficient  to 
work  a  reversal. 

Error  to  the  district  court  for  Gage  couuty.     Tried 
below  before  Letton,  J.    Affirmed. 

F.  I.  Fo8s,  B.  T.  Kohout  SLud  Norman  Jackson,  for  plain- 
tiff in  error. 

W.  C.  heHane  and  Z).  E.  Collins,  contra. 
5  Kl) 
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NOIIVAL,  C.  J. 

In  1893  one  George  K.  Fouke  was  engaged  in  various 
lines  of  business  in  Liberty,  Gage  county,  this  state.  In 
that  year  he  failed,  his  liabilities  being  far  in  excess  of 
his  assets.  He  sold  practically  all  of  his  personal  prop- 
erty to  the  Henney  Buggy  Company,  one  of  his  creditors, 
the  consideration  for  such  sale  being  the  cancellation  of 
his  debt  to  it,  amounting  to  over  ^1,800,  and  the  pay- 
ment to  him  by  it  of  the  difference  between  the  amount 
of  such  debt  and  the  agreed  value  of  the  property, 
such  difference  being  $300.  Fouke  was  then  placed 
in  possession  of  said  i)roperty,  consisting  of  stocks  of 
goods  of  different  character,  as  an  employee  of  the  com- 
pany, and  a  former  employee  of  his  was  appointed  its 
general  agent  in  the  managennent  and  disposition  of  the 
same.  After  this  sale,  some  of  the  other  creditors  of 
Fouke  attached  a  portion  of  said  goods;  others  obtained 
judguKiits  against  him,  and  levied  executions  upon  the 
goods,  the  value  of  the  goods  so  levied  on  being,  accord- 
ing to  the  agreement  of  the  parties  hereto,  $1,000.  Thi* 
goods  so  levied  on  Avere,  while  in  the  hands  of  the  officer 
holding  such  writs,  replevied  by  said  Ilenney  Buggy 
Company,  it  claiming  title  to  them  by  viitue  of  said  salo 
to  it  by  Fouke.  The  defendant  officer  answered,  setting 
up  the  fact  that  he  held  said  goods  by  virtue  of  levies 
under  said  writs,  and  that  the  sale  by  Fouke  to  the  buggy 
company  was  fraudulent  and  void  as  to  the  other  cred- 
itors of  Fouke.  On  this  issue  the  case  was  tried  in  the 
lower  court,  resulting  in  a  verdict  and  judgment  in  favor 
of  the  defendant  officer,  and  said  buggy  company  comes 
to  this  court  by  petition  in  error  from  such  judgment. 

There  are  over  150  errors  assigned  in  the  petition  in 
error,  not  all  of  them,  however,  being  urged  in  the  hvw( 
of  counsel.  We  shall  notice  such  errors  as  are  urged  in 
the  brief,  so  far  as  they  may  affect  this  decision,  it  being 
understood  that  others  not  noticed  would  not  in  anyw^ise 
alter  the  conclusions  arrived  at  by  the  court. 
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It  will  be  observed  that  in  the  sale  of  this  property  by 
Fouke  to  the  Henney  Buggy  Company  a  greater  amount 
of  goods  was  sold  than  sufficed  to  satisfy  the  debt  of 
Fouke  to  it,  the  difference  being  paid  by  it  to  Fouke  in 
cash.  It  is  a  well  established  principle  of  law  that  a 
debtor  may  prefer  a  creditor,  and  that  such  preference 
is  not  fraudulent,  even  though  such  creditor  has  knowl- 
edge of  an  intent  on  the  part  of  such  debtor  to  hinder, 
delay  or  defraud  his  other  creditors,  so  long  as  such  cred- 
itor takes  only  sufficient  goods  to  satisfy  the  debt,  or  the 
value  of  which  is  not  appreciably  greater  than  the 
amount  of  such  debt,  and  does  not  participate  in  such 
fraudulent  intent.  But,  does  a  different  rule  obtain 
when,  in  a  case  like  this,  the  creditor  takes  more  goods 
than  are  sufficient  to  liquidate  the  debt,  paying  the  dif- 
ference between  their  value  and  the  debt  in  cash?  We 
are  of  the  opinion  that  another  rule  does  apply;  that  a 
creditor  who  purchases  the  whole  of  his  debtor's  goods — 
said  debtor  being  in  failing  circumstances — paying  the 
difference  between  the  amount  of  the  debt  and  the  fair 
value  of  the  goods  in  cash,  occupies  the  same  position  as 
would  a  purchaser  not  a  creditor;  and  that  if  such  pur- 
chasing creditor  knows,  or  has  such  knowledge  as  would 
induce  an  ordinarily  prudent  person  to  inquire  into  facts 
which  would  lead  to  knowledge  that  such  debtor  is  at- 
tempting to  defraud  his  other  creditors  by  such  sale,  or 
to  hinder  and  delay  them  in  the  collection  of  their  debts, 
such  a  sale  is  void  as  to  such  creditors.  Such  was 
the  holding  of  this  court  in  the  case  of  fiwitz  v.  Bruce, 
16  Nebr.,  463;  and  it  seems  to  us  that  it  is  consonant  with 
sound  reason.  It  should  be  remembered  that  the  rule 
that  permits  failing  debtors  to  pref(*r  creditors  is  not  a 
general  rule  in  itself,  but  is  an  exception  to  a  more  gen- 
eral rule,  which  is,  that  where  a  debtor  in  failing  cir- 
cumstances sells  his  goods  with  the  intent  to  hinder, 
delay  or  defraud  his  creditors,  and  the  purchaser  has 
knowledge  thereof,  or  is  advised  of  sufficient  facts  to  put 
a  person  of  ordinary  prudence  upon  inquiry  which  won VI 
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lead  to  such  knowledge,  such  sale  is  fraudulent  and  void, 
whether  such  purchaser  participates  in  such  fraudulent 
intent  or  not.  An  examination  of  the  record  in  this  case 
discloses  the  fact  that  the  Henney  Buggy  Company, 
through  its  agents,  at  the  time  the  so-called  sale  was 
made  to  it  by  Fouke,  had  knowledge  that  such  sale  by 
him  to  it  would  inevitably  have  the  effect  to  hinder  and 
delay  his  other  creditors  in  the  collection  of  their  debts, 
and  that  such  sale  to  it,  resulting  in  the  cancellation  of 
his  debt  to  it,  would  prevent  other  of  his  creditors  from 
collecting  their  debts,  and  would  thus  deprive  them  of 
their  rights;  hence  we  must  conclude  that  on  the  undis- 
puted facts,  in  fact  upon  evidence  brought  out  by  said 
plaintiff  itself,  such  sale  was  fraudulent  and  void  as  to 
his  other  creditors. 

It  is  claimed  by  plaintiff  that  this  case  falls  within  the 
rule  of  Sunday  Creek  Coal  Co.  v.  Burnhamy  52  Nebr.,  3(>4. 
In  that  case  the  creditor  had  taken  from  the  debtor,  in 
full  satisfaction  of  his  debt,  property  of  a  value  not  ma- 
terially or  appreciably  greater  than  the  amount  of  the 
debt,  and  this  court  decided  that,  under  such  state  of 
facts,  the  validity  of  the  sale  was  not  affected  by  the  ex- 
istence of  knowledge  on  the  part  of  such  creditor  of  an 
intent  on  the  part  of  the  debtor  to  defraud  his  other 
creditors,  provided  such  creditor  did  not  participate  in 
such  intent.  This  is  doubtless  the  rule,  or  rather  an  ex- 
ception to  the  general  rule,  as  hereinbefore  stated.  But 
a  different  principle  applies  where  the  creditor  not  only 
receives  from  the  debtor  goods  equal  to  the  amount  of 
tlie  debt,  but  goes  farther  and  voluntarily  takes  an 
amount  of  property  greater  in  value  than  suffices  to  sat- 
isfy the  debt,  paying  to  such  debtor  the  diff'erence  in 
money,  at  the  same  time  having  knowledge,  or  being  in 
position  to  obtain  knowledge,  that  such  transaction 
would  result  in  a  fraud  upon  the  other  creditors.  To  Aie 
extent  of  the  payment  of  the  difference  between  the  debt 
and  the  value  of  the  goocls,  such  creditor  becomes  a  vol- 
untary purchaser,  and  must  be  governed  by  the  rule  of 
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law  applicable  to  such.  If  a  part  of  such  transaction  is 
tainted  with  fraud,  and  is  indivisible  from  the  remainder 
(which  is  the  case  here),  the  whole  transaction  is  tainted 
with  fraud. 

Numerous  exceptions  are  taken  to  instructions  given 
by  the  court  below.  Such  objections  are  principally  to 
those  which  announce  a  rule  not  materially  differing 
from  that  hereinbefore  stated,  and  we  think  that  in  none 
of  them  was  any  error  perpetrated.  To  other  instruc- 
tions objections  are  urged  that  they  are  not  suflftciently 
specific.  If  the  instructions  were  open  to  these  objec- 
tions^  counsel  had  ample  opportunity  to  obviate  such 
defects  by  proffering  instructions  which  he  may  have 
deemed  more  definite,  but  as  he  failed  so  to  do,  such  ob- 
jections must  be  deemed  to  have  been  waived. 

There  are  also  numerous  objections  urged  to  questions 
propounded  to  said  Fouke  on  his  cross-examination,  he 
having  been  called  as  a  witness  on  behalf  of  plaintiff. 
Such  objections  are  mainly  to  a  class  of  questions  asked 
him  relative  to  the  value  of  the  property  sold  by  him  to 
said  buggy  company.  Such  questions  took  a  wide  range; 
but  much  latitude  is  permissible  when  a  party  to  an  al- 
leged fraudulent  transaction  is  upon  the  stand,  and  is 
being  cross-examined  by  the  opposite  party.  Further, 
as  the  sale  by  Fouke  to  the  buggy  company  was,  on  the 
undisputed  facts,  fraudulent  as  to  his  other  creditors, 
and  therefore  void,  we  fail  to  see  how  the  evidence  ad- 
duced could  injuriously  affect  the  plaintiff;  hence,  we 
are  of  opinion  that  no  error  could  have  accrued  to  it  on 
the  introduction  of  this  testimony. 

A  careful  examination  of  the  record  in  the  other  re- 
spects complained  of  by  plaintiff  convinces  the  court  that 
no  prejudicial  error  occurred  on  the  trial,  for  which  rea- 
son the  judgment  of  the  lower  court  is 

Affirmed. 
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Henney  Buggy  Company  et  al.  v.  Paulin,  Orendorff 
&  Martin  Company. 

Filed  March  21,  1900.    No.  9,155. 
Preferring  Creditor:  Instructions. 

Error  to  the  district  court  for  Gage  county.  Tried 
below  before  Letton,  J.    Affirmed. 

F.  I.  FosSy  Norman  Jackson  and  B.  V.  Kohout,  for  plain- 
tiff in  error. 

Griggs,  Rinakcr  &  Bibb,  contra. 

.     KORVAL,  C.  J. 

The  controlling  facts  and  the  questions  of  law  involved 
in  this  action  are  the  same  as  in  Henney  Buggy  Go.  v. 
Ashenfelter,  60  Nebr.,  1,  dtvcided  herewith,  and  for  the 
reasons  given  in  the  opinion  filed  in  that  case,  the  judg- 
ment of  the  district  court  in  the  present  cause  is 

Affirmed. 


William  Brower,  Sheriff,  v.  Folkert  Fass. 

Filed  Mabch  21,  1900.    No.  11,071. 

Bule  Two:  Printed  Abstract:  Failure  to  File  Brief:  Affirm ancb 
OF  Judgment.  Where,  in  a  cause  submitted  under  rule  2  upon  a 
printed  abstract  of  the  record,  neither  party  files  briefs,  the 
judgment  will  be  affirmed. 

Error  to  the  district  court  for  Otoe  county.     Tried 
below  before  Ramsey,  J.    Affirmed. 

John  P.  Maule  and  Ames  d  Ames,  for  plaintiff  in  error. 

John  G.  Watson,  John  7.  Morgan  and  Frank  P.  Ireland^ 
contra^ 
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This  cause  was  submitted  under  rule  2  upon  a  printed 
abstract  of  the  record.  Neither  party  has  filed  briefs, 
and  for  this  reason  the  judgment  must  be 

Affirmed. 


Charles  Green  et  al.,  appellees,  v.  John  W.  Paul  et 
al.,  appellants. 

Filed  March  21,  1900.    No.  9,169. 

1.  Judicial    Sale:     Appraisejjent:      Objections    to    CoNFiR\fATiON: 

Attention  of  Trial  Court.  Objections  to  the  api)raisenient  of 
property  made  for  the  purpose  of  judicial  sale,  or  to  the  con- 
firmation of  such  a  sale,  must  be  broug-ht  to  the  attention  of 
the  district  court,  and  its  ruling  obtained  thereon  to  entitle  the 
same  to  be  considered  on  review. 

2.  :  Vacation.     A   judicial   sale   wiU   not  be   vacated    on   the 

ground  that  the  property  was  placed  too  low  by  the  appraisers, 
unless  the  actual  value  so  greatly  exceeds  the  appraised  value 
as  to  raise  the  presumption  of  fraud  in  making  the  appraise- 
ment. 

3.  Owner  of  Equity:  Objections  to  CoNFiiacATiON.     The   owner  of 

the  equity  of  redemption  of  real  estate  can  not  be  heard  to 
object  to  the  confirmation  of  the  sale  on  the  ground  that  prior 
liens  against  the  property  were  not  deducted  by  the  aijpraisers 
in  making  the  appraisement. 

4.  :  Notice.  Tlie  owner  of  the  real  estate  about  to  be  sold  un- 
der a  decree  of  foreclosure  is  not  entitled  to  notice  of  the  time 
and  place  of  making  the  appraisement.  Maginn  v.  Pickardf  57 
Nebr.,  642. 

5.  Judicial  Notice.    Courts  of  this  state  will  take  judicial  notice  that 

the  city  of  Omaha  is  situated  in  Douglas  county. 

Appeal  from  the  district  court  of  Douglas  county 
Heard  below  before  Powell,  J.    Affirmed. 

D.  W.  Merrow,  for  appellants. 

William  H.   Crow,  contra,  cited:     Neligh  v,  Kcene,  16 
Nebr.,  407. 
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This  apix^al  is  proseoiitc^l  by  tho  defendant,  Paul  W. 
Horbach,  from  an  order  of  the  district  court  approving  a 
sale  of  real  estate  made  by  a  special  master  commis- 
sioner. Objections  to  the  appraisement,  and  also  a  mo- 
tion to  vacate  the  sale  upon  the  same  grounds,  were 
fil(Ml,  but  the  record  fails  to  show  affirmatively  that 
they  were  calhMl  to  the  attention  of  the  district  court, 
or  that  it  ruled  thereon.  For  this  reason  alone  we  would 
be  entirely  justified  in  affirming  the  order  from  which 
the  appeal  is  taken.  But  we  prefer  to  dispose  of  the  cas*? 
on  the  merits,  since  the  result  just  indicated  will  be 
thereby  reached.  The  objections  to  the  sale  and  to  the 
appraisement  are  the  same,  and  will  be  considered  to- 
gether.   These  are: 

"1.  The  appraised  value  of  the  real  estate  is  unjust, 
unequitable  and  far  below  its  money  value. 

"2.  The  officer  making  said  appraisement  failed  to 
obtain  from  the  proper  county  officers  certificates  show- 
ing all  liens  against  the  property  prior  to  the  lien  in  suit, 
and  to  deduct  the  same,  if  any,  from  the  appraised  value, 
as  required  by  law.    • 

"3.  No  opportunity  was  given  defendant  to  appear  be- 
fore said  officer  and  appraisers  called  by  him  or  any  of 
them  to  be  heard  upon  the  question  of  value  of  said  prop- 
erty, and  no  notice  of  any  kind  was  given  of  the  time  and 
place  and  fact  of  said  proposed  appraisal. 

"4.  Said  appraisement  does  not  show  that  the  land 
attempted  to  be  appraised  is  in  Douglas  county,  Ne- 
braska." 

The  evidence  on  the  question. of  value  of  the  premises 
fails  to  establish  that  the  actual  value  of  the  property 
so  greatly  exceeded  the  sum  fixed  by  the  appraisers  as 
to  justify  the  inference  that  the  appraisement  was  fraud- 
ulent; therefore,  under  the  holdings  of  this  court,  the 
first  objection  to  the  appraisement  and  sale  is  unavail- 
ing.   Miller  v.  Lanhaniy  35  Nebr.,  886;  Voiight  v,  Foxworthi/, 
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38  Nebr.,  790;  Kearney  Land  &  Inv.  Co.  v,  Aspimvall,  45 
Nebr.,  601.  Plaintiff  waived  the  obtaining  of  the  cer- 
tificates of  liens,  and  the  failure  of  the  special  master 
commissioner  to  obtain  such  certificates  and  to  deduct 
the  amount  of  liens  against  the  property  from  the  actual 
value  constituted  no  valid  cause  for  setting  aside  the 
h-ale  or  appraisement.  La  Flunie  v,  Jones,  5  Nebr.,  256; 
Craia  i\  Fdephen.^on,  15  Nebr.,  362;  Smith  v.  Foxicorthy,  39 
Xcbr.,  214;  Nebraska  Landy  Stock-Groicing  &  Inv.  Go.  v. 
Vuiiingy  51  Nebr.,  647;  American  Inv.  Co.  v.  McOregor,  48 
Nebr.,  779. 

The  third  objection  to  the  appraisement  and  sale  is 
without  merit,  since  the  owner  of  real  estate  which  is 
about  to  be  sold  under  a  decree  of  foreclosure  is  not  en- 
titled to  notice  of  the  time  and  place  of  making  the  ap- 
praisement. Mafjinn  v.  Pickard,  57  Nebr.,  642.  The  prop- 
erty is  described  in  the  appraisement  as  "The  east  half 
of  lot  six  (6)  in  block  one  hundred  and  ninety-six  and  one- 
half  (196^)  in  the  city  of  Omaha,  as  surveyed,  and  litho- 
graphed." This  description  was  sufficient  to  show  that 
the  appraised  premises  were  situate  in  Douglas  county, 
this  state,  since  our  courts  will  take  judicial  notice  of 
the  fact  that  the  city  of  Omaha  is  situate  in  the  county 
of  Douglas.    The  order  is 

Affirmed. 


Bakah  Fulton  v.  Ira  L.  Ryan  et  al. 

Filed  March  21,  1900.    No.  9,108. 

1.  Action  on  Promissoxy  Ifote:  Plea  of  Covebture:  Reply:  Plea 
OF  Necessaries  Furnished:  Preliminary  Judgment  Against 
Husband:  P^xecution:  Return  Nulla  Bona.  Where  coverture 
is  pleaded  by  a  married  woman  to  defeat  a  recovery  on  a  promis- 
sory note  it  is  proper  for  the  plaintiff  to  set  up  in  the  reply 
any  fact  or  facts  which  would  dvoid  such  defense,  as  that  the 
note  was  given  for  necessaries  furnished  the  family  of  the  de- 
fendant, and  that  an  execution  had  been  issued  against  the 
property  of  the  husband,  and  returned  unsatisfied,  or  that  the 
note  wsLS  executed  with  special  reference  to  and  upon  the  faith 
and  credit  of  the  separate  estate,  trade  or  business  of  the  wife. 
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2.  Estate  of  Wife  Not  Chargeable.    The  separate  estate  of  a  married 

woman  is  not  chargeable  for  necessaries  for  the  family,  until 
after  a  judgment  has  been  entered  therefor  against  the  husband, 
and  an  execution  returned  unsatisfied. 

3.  Instruction:  Non-Re vebsible  Erbob.    A  judgment  will  not  be  re- 

versed for  the  refusal  of  an  instruction  which  withdraws  from 
the  jury  a  material  issue  raised  by  the  pleadings,  and  the  evi- 
dence adduced  on  the  trial. 

4.  Transcript:    Presumption  op  Verity:     Evidence  Aliunde.     The 

transcript  of  the  record  of  the  trial  court  imputes  absolute 
verity,  and  can  not  be  contradicted  by  extrinsic  or  original  evi- 
dence in  the  appellate  court. 

5.  Objection  to  Testimony.    An  objection  to  the  admission  of  testi- 

mony can  not  be  argued  for  the  first  time  in  the  appellate 
court. 

6.  Motion  to  Exclude  Testimony  Does  Not  Lie  After  Omission  to 

Object.  It  is  not  proper  practice  to  permit  a  witness  to  answer 
a  question  without  objection,  and  then  move  to  have  the  testi- 
mony excluded. 

7.  Contract:    Assent  of  All  Parties.    A  contract  to  be  of  any  bind- 

ing force  must  be  assented  to  by  all  the  parties  to  it. 

Error  to  the  district  court  for  Gage  county.  Tried 
below  before  Stull,  J.    Affirmed. 

Bush  &  Bushy  A.  Hardy  and  T.  H.  Fulton,  for  plaintiflf  in 
error: 

The  plaintiff  can  recover  only  on  the  cause  of  action 
«et  forth  in  his  petition.  It  is  not  the  province  of  a  reply 
to  introduce  a  new  cause  of  action.  Warren  i».  Potoers,  5 
Conn.,  373;  Durbin  v.  Fisk,  16  Ohio  St.,  533;  School  Dis- 
trict V.  Caldwell,  16  Nebr.,  68;  Rcinskoph  v.  Roggc,  37  Ind., 
207;  Bradley  v.  Johnson,  45  N.  eT.  Law,  487. 

Counsel  for  the  plaintiflf  in  error  argued,  upon  the  fore- 
going authorities,  that  the  petition  in  the  court  below 
was  in  the  ordinary  form  upon  a  promissory  note;  that 
the  answer,  as  against  the  allegations  in  the  petition, 
stated  a  good  and  legal  defense.  But  the  reply  contained 
new  facts  not  contemplated  by  the  petition;  and,  upon 
the  trial  of  said  action  in  the  district  court,  the  contest 
was  almost  entirely  upon  the  facts  set  forth  in  said  reply. 
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The  plaintiflf  sought  to  fix  the  liability  of  the  defendant 
under  the  allegation  of  the  reply,  that  the  note  in  suit 
was  given  by  the  defendant  for  necessaries  furnished 
defendant,  her  husband  and  family.  This  was  a  com- 
plete departure  from  the  case  set  forth  in  the  petition. 

The  law  is  settled  in  this  state  that,  unless  judgment 
has  been  obtained  against  the  husband  in  such  cases  and 
the  execution  returned  unsatisfied,  no  recovery  could 
be  had  against  the  wife. 

Plaintiff's  evidence  entirely  fails  to  refute  the  allega- 
tions of  the  answer  and  the  evidence  of  the  defendant, 
showing  that  the  defendant  was  a  married  woman,  and 
that  the  note  in  suit  was  not  given  upon  the  faith  and 
credit  of  her  separate  property  and  business;  and  there 
is  a  complete  failure  of  consideration. 

Upon  the  question  of  the  misconduct  of  the  court  coun- 
sel for  plaintiff  in  error  cited:  People  v.  Enapp,  3  N.  W. 
Eep.  [Mich.],  927;  Thompson,  Trials,  sec.  2555  and  casc\> 
cited  in  note;  O-Cminor  v.  Guthrie,  11  la.,  80. 

Griggs,  Ritiaker  d  Bibb,  coniray  filed  no  brief. 

NORVAL,  C.  J. 

This  action  was  brought  against  Sarah  Fulton  upon 
a  promissory  note.  The  petition  was  in  the  usual  form 
for  recovery  upon  such  an  obligation.  The  defendant 
for  answer  alleged  that  at  the  time  the  note  was  given 
she  was  a  married  w^oman;  that  she  received  no  consid- 
eration therefor,  and  nx)ne  inured  to  her  separate  estate; 
that  in  making  the  same  she  did  not  contract  with  refer- 
ence to  her  separate  property,  nor  did  she  intend  to 
charge  the  same  with  the  payment  thereof;  and  that  said 
note  was  not  made  by  her  upon  the  faith  or  credit  of  her 
separate  estate,  trade  or  business.  Defendant  further 
alleged  that  at  the  time  the  note  was  given  plaintiff  held 
a  judgment  against  her  husband  in  the  county  court  of 
Gage  county,  obtained  on  the  indebtedness  represented 
by  said  note,  which  said  judgment  was  some  months  af- 
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terwards  by  said  plaintiffs  satisfied  and  discharged;  that 
at  the  time  said  note  was  given  her  husband  was  siclt 
and  absent  from  home,  and  during  such  absence,  plain- 
tiffs, by  threats  to  make  her  trouble  and  to  commence 
proceedings  to  take  away  her  property,  induced  her  to 
execute  said  note. 

In  reply  it  was  alleged,  substantially,  that  the  judg- 
ni(  nt  mentioned  was  for  necessaries  f arnislu^d  defendant's 
husband  for  the  use  of  the  family,  and  that  the  considera- 
tion for  said  note  was  the  canceling  of  said  judgment, 
t.nd  that  said  note  was  made  with  special  reference  to 
the  estate  of  said  defendant.  There  is  no  allegation  in 
the  reply  to  the  effect  that,  prior  to  the  commencement 
of  this  action,  an  e^xecution  was  issued  on  said  judgment 
against  the  property  of  the  husband,  and  that  the  same 
was  returned  unsatisfied.  Plaintiffs  had  a  verdict  and 
judgment  in  the  court  below,  from  wliich  the  defendant 
comes  to  this  court  on  proceeding  in  error.  The  petition 
in  error  contains  numerous  assignments  of  error,  but, 
as  all  tliose  not  noticed  in  the  brief  are  deemed  waived, 
we  will  confine  our  investigation  to  those  assignments 
of  wliich  complaint  is  made  in  the  brief. 

It  is  first  claimed  that  the  allegations  in  the  reply 
(onstituted  a  departure  in  pleading,  in  that  while  the 
petition  declared  alone  on  the  promissory  note,  the  reply 
alleged  that  the  same  was  given  for  necessaries,  and 
further,  that  it  was  given  with  especial  reference  to  her 
separate  estate.  We  do  not  think  any  departure  in  plead- 
ing occurred,  ('overture  is  a  defense,  and  having  been 
pleaded  in  answer  to  the  cause  of  action  set  forth  in  the 
petition,  it  was  proper  to  aver  in  the  reply  any  fact  that 
would  avoid  such  defense,  as  that  the  consideration  for 
the  note  was  necessaries  furnished  the  family,  and  that 
an  execution  had  issued  against  the  property  of  the  hus- 
band and  had  been  returned  unsatisfied,  or  that  the 
I)romissory  note  was  made  with  special  reference  to  and 
as  a  charge  upon  the  separate  property  of  the  defendant: 
and  it  appears  to  us  that  the  pleadings  followed  in  log- 


Vol.60]  JANUARY  TERM,  1900.  13 


Fulton -V.  Ryan. 


ical  sequence,  and  that  no  departure  occurred.  That 
portion  of  the  reply  which  attempted  to  avoid  the  de- 
fense of  coverture  on  the  ground  that  the  original  in- 
debtedne:s  represented  by  the  note  was  for  necessaries, 
is  defective,  for  the  reason  that  it  does  not  set  up  the 
fact  that  execution  against  the  husband  on  the  indebt- 
edness had  been  issued  and  returned  unsatisfied  for  want 
of  property  on  which  to  levy.  George  v.  Edney,  36  Nebr., 
604;  Small  v.  Sandall,  48  Nebr.,  318.  But  the  other  allega- 
tion, that  the  said  note  was  given  with  reference  to  the 
separate  property  of  the  defendant,  was  suflBcient  to  con- 
stitute an  issue  in  the  case,  and  was,  in  our  opinion, 
properly  pleaded  in  the  reply  to  the  defense  of  coverture 
set  up  in  the  answer. 

On  the  trial  the  following  instruction  was  requested 
by  the  defendant,  and  refused  by  the  court,  to  which  she 
excepts:  "The  court  instructs  the  jury  that  the  plaintiff 
can  not  maintain  this  action  against  the  defendant  upon 
the  theory  that  their  original  account  was  contracted 
for  necessaries  furnished  the  family  of  defendant,  but 
charged  to  her  husband  J.  B.  Fulton  for  that,  it  is  not 
shown  that  any  execution  was  ever  issue  d  against  de- 
fendant's husband  for  such  indebtedness  and  returned 
unsatisfied;  that  it  is  necessary  as  a  condition  precedent 
to  maintaining  this  action,  to  show  that  a  judgment  had 
been  maintained  against  the  husband  on  account  and 
execution  duly  issued  thereon  to  the  proper  officer,  and 
that  said  execution  has  been  duly  returned  unsatisfied." 
We  see  no  error  in  the  refusal  of  the  court  to  give  this 
instruction.  As  the  i>leadings  stood,  the  real  issue  in 
the  case  was,  not  that  the  original  indebtedness  was  for 
necessaries  furnished  the  family,  but  whether  the  note 
was  given  with  reference  to  the  separate  property  of  the 
wife,  which  issue  the  tendered  instruction  ignored,  hence 
there  was  no  error  in  refusing  the  same.  It  is  not  revers- 
ible error  to  refuse  an  instruction  tendered  which  with- 
draws from  the  jury  a  material  issue  made  by  the  plead- 
ings and  evidence. 
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On  the  trial  the  defendant  asked  the  court  below  to 
give  the  following  instruction:  "9.  If  the  jury  believe 
from  the  evidence  that  the  plaintiffs  or  either  of  them 
while  the  husband  of  the  defendant  was  away  from  home, 
called  at  the  residence  of  the  defendant  and  stated  to 
her  that  unle  s  she  would  sign  the  note  in  suit,  they, 
the  plaintiffs,  would  commence  legal  proceeding  against 
her  and  take*  away  from  her  her  property,  and  that  de- 
fendant feared  tliat  plaintiffs  would  carry  out  such 
threats  and  on  account  thereof,  and  that  only,  executed 
the  said  note,  then  the  court  instructs  the  jury  that  there 
is  a  failure  of  consideration  for  the  said  note  and  your 
verdict  must  be  for  the  defendant."  It  is  claimed  in  the 
brief  that  this  instruction  was  in  fact  given  by  the  court, 
but  was  marke<l  "refused,"  and  it  is  argued  that  the  jury, 
by  observing  that  the  same  was  marked  '^refused"  upon 
the  margin,  did  not  give  it  the  consideration  it  deserved, 
and  that  defendant  was  thereby  prejudiced.  The  record, 
however,  does  not  sustain  the  contention  of  counsel  as 
set  forth  in  the  brief,  but  shows  only  that  the  instruction 
was  offered  by  defendant,  and  refused.  The  transcript 
imports  absolute  verity,  ^tate  v.  Hopeicell,  35  Nebr.,  822. 
Now,  the  only  error  predicated  upon  this  instruction  is 
the  eleventh  si)ecification  of  error  in  the  petition  in  error, 
which  is  as  follows:  "11.  The  court  erred  in  writing  on 
the  defendant's  9th  instruction  on  the  margin  thereof 
the  word  refused."  As  the  record  shows  that  the  instruc- 
tion was  refused,  there  was  no  error  in  marking  on  its 
margin  the  word  "refused,"  hence  no  error  arose  there- 
from, and,  there  being  no  error  predicated  on  the  refusal 
of  the  court  to  give  the  same,  it  is  not  proper  to  discuss 
that  question. 

Defendant  alleges  that  the  court  erred  in  overruling 
her  objection  to  a  question  asked  her  by  plaintiff's  coun- 
sel on  her  cross-examination,  relative  to  the  articles 
claimed  to  be  necessaries  sold  defendant's  husband, 
w-hich  const  it  ut(Ml  the  consideration  for  the  indebtedness 
against  the  husband,  and  upon  which    the    judgment 
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against  him  was  obtained.  The  question  objected  to  as 
incompetent,  irrelevant,  immaterial  and  not  proper  cross- 
examination  was:  "Do  you  remember  what  the  articles 
of  furniture  consisted  of?"  This  objection  was  over- 
ruled, and  an  exception  was  taken,  but  the  record  fails 
to  show  that  the  defendant  made  answer  thereto;  hence 
no  prejudice  resulted  from  the  ruling.  The  testimcmy 
of  the  witness  comi)lained  of  was  given,  without  objec- 
tion, in  answer  to  the  next  succeeding  question  pro- 
pounded to  her,  but,  as  no  objection  was  at  the  time  made 
to  that  interrogatory,  error  can  not  be  predicated  upon 
the  admi^Kion  of  the  testimony  thereby  elicited.  An  ob- 
jection to  the  admissibility  of  testimony  can  not  be 
raised  for  the  first  time  in  the  appellate  court.  Graham 
V.  Frazkr,  49  Nebr.,  90. 

At  the  close  of  the  cross-examination  of  the  witness, 
a  motion  was  made  to  strike  out  all  evidence  relative  to 
the  said  articles  sold  to  her  husband,  which  motion  was 
overruled.  The  record  discloses  no  reason  why  defend- 
ant could  not  have  objected  to  the  evidence  before  it  was 
admitted,  and  therefore  it  must  be  held  that  by  permit- 
ting it  to  j,()  to  the  jury  without  objection,  she  waived 
her  right  to  have  it  stricken  out.  Palmer  v.  Witcherly^ 
15  Nebr.,  98;  Ohcrfchhr  v.  Kavanaugh,  29  Nebr.,  427;  Uav- 
erly  v.  ElUoii,  39  Nebr.,  201;  Brown  v.  Cleveland,  44  Nebr., 
239. 

On  her  cross-examination  the  defendant  stated  that 
she  signed  the  note  in  question  and  sent  it  to  the  plain- 
tiffs by  her  son,  and  that  before  she  signed  it  she  talked 
the  matter  over  with  him.  One  of  the  plaintiffs  testified 
that  prior  to  her  signing  the  note  she  had  a  conversation 
with  him  in  which  she  stated  that  she  would  talk  with 
her  son,  and  that  whatever  he  counseled  her  to  do  in  the 
matter  she  would  do.  This  same  witness  testified  that 
the  son  afterwards  brought  the  note  to  him,  and  was 
permitted  by  the  court,  over  the  objections  of  de- 
fendant, to  testify  to  what  the  son  told  him  relative  to 
the  consideration  for  which  his  mother  was  giving  the 
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note.  It  is  claimed  that  this  was  error,  for  the  reason 
that  there  was  no  evidence  in  the  record  that  the  son 
was  the  agent  of  the  mother  in  the  matter,  and  as  the 
convereation  between  this  plaintiff  and  the  son  was  not 
in  the  presence  of  the  mother,  it  was  incompetent.  As 
will  be  noted,  there  was  evidence  that  the  son  was  the 
agent  of  the  mother,  and  the  objection  was,  therefore, 
properly  overruled. 

It  is  further  urged  that  the  court  erred  in  permitting 
one  of  the  plaintiffs,  over  the  objection  of  defendant,  to 
state  upon  whose  credit  he  took  the  note  in  question. 
His  answer  was  that  it  was  upon  the  credit  of  the  de- 
fendant. It  is  argued  that  the  matter  of  binding  the  sep- 
arate estate  of  a  married  woman  rests  upon  the  inten- 
tion of  the  woman  alone,  and  does  not  depend  upon  the 
purpose  of  the  one  with  whom  she  contracts.  We  take 
it  that  it  is  for  both  the  parti(»s  to  contract.  Certainly, 
a  contract  would  not  be  binding  ui)()u  the  woman  unless 
she  assented  that  the  same  should  bind  her  separate  prop- 
erty; but  we  can  not  imagine  how  a  quol  on  of  this 
nature  put  to  the  other  contracting  parties  can  be  in- 
competent, or  prejudicial  to  the  parties  whose  separate 
property  is  sought  to  be  bound  by  the  contract.  Both 
minds  must  assent  to  all  contracts  before  they  are  bind- 
ing on  the  parties;  hence  tliis  (iiivstion  could  not  have 
been  incompetent.  Ilad  defendant's  counsel  been  appre- 
hensive that  the  jury  might  be  led  asday  by  the  answer 
to  this  question,  he  could  have  readily  obviated  it  bj'  re- 
questing the  court  to  instruct  the  jury  that  it  must  have 
also  been  the  intent  of  the  defendant  to  charge  her  sep- 
arate estate  with  the  debt,  and  the  mere  f^ict  that  plain- 
tiffs took  the  note  on  the  faith  or  crcHlit  of  her  separate 
property  was  not  in  itself  sufficient  to  bind  such  pi  ;>- 
erty,  but  that  she  must  have  also  intended  to  so  charge 
her  property. 

It  is  further  urged  that  the  court  below,  after  the  jury 
retired  to  deliberate  upon  their  verdict,  was  guilty  of 
misconduct,  in  this,  that  after  the  court  had  adioumed 
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over  until  the  following  day,  on  an  agreement  that  the 
jury  might  return  a  seal??d  verdict,  the  judge  of  the  court 
returned  to  the  court  room,  about  nine  o'clock  in  the 
evening,  and  gave  them  an  additional  instruction,  which 
is  as  follows:  "Gentlemen  of  the  Jury:  If  you  find  for  the 
plaintiff  you  will  ascertain  the  exact  amount  due  the 
plaintiff  and  insert  it  in  the  verdict.  You  have  nothing 
to  do  with  the  costs."  It  is  alleged  in  an  affidavit  on  file 
that  the  judge  informed  the  affiant  that  after  he  gave 
the  jury  this  instruction,  the  jury  changed  their  verdict 
and  brought  in  another  verdict,  which  the  court  gave  to 
the  sheriff.  It  is  claimed  that  this  constitutcni  miscon- 
duct  on  the  part  of  the  court,  for  which  a  new  trial  should 
be  awarded.  The  record  shows  that  on  the  following  day 
the  jury  returned  into  open  court  the  verdict,  on  which 
judgment  was  rendered;  hence  it  must  be  assumed  that 
the  jury  themselves  brought  in  the  verdict.  We  see  no 
action  disclosed  in  the  record  on  the  part  of  the  court 
that  would  constitute  misconduct.  The  additional  in- 
struction given  was  proper,  and  there  is  nothing  of  rec- 
ord that  would  disclose  that  the  court  sought  to  influ- 
ence the  jury  by  any  other  means  than  giving  this  in- 
struction. In  said  affidavit  it  is  also  stated  that  the  sheriff 
stated  to  the  witness  that,  after  the  verdict  was  handed 
to  him  by  the  clerk  of  the  court,  he,  the  sheriff,  laid  it 
upon  the  desk  of  the  clerk  of  the  court;  but  this  is  mere 
hearsay  evidence,  and  as  the  record  itself  discloses  that 
the  jury  themselves  brought  in  the  verdict,  we  must  be 
governed  by  the  record  alone.  We  see  nothing  in  the 
evidence  offered  by  defendant  which  discloses  any  mis- 
conduct on  the  part  of  the  court  prejudicial  to  the  plain- 
tiffs, or  to  the  effect  that  the  court  in  giving  the  addi- 
tional instruction  did  any  thing  more  than  to  perform  its 
duty.  No  prejudicial  error  being  disclosed  by  the  record, 
the  judgment  of  the  district  court  is 

Affirmed. 
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Elizabeth  Dufrene,  Executrix,  appellee,  v.  Arthur 
Johnson  et  al.,  appellees.  Impleaded  with  JIin- 
NiE  B.  Stevens,  appellant. 

Filed  Mabch  21.  1900.    No.  9,111. 

1.  Decree  for  Alimony:    Lien  Upon   Reai^  Estate.     A  decree   for 

alimony  is  a  lien  upon  real  estate  the  same  as  a  judgment  at 
law,  and  is  enforceable  in  like  manner. 

2.  Record:    Questions  Not  Pbesented.     Questions  not  presented  by 

the  record  before  the  court  for  review  will  not  be  determined. 

Appeai.  from  the  district  court  of  Douglas  county. 
Heard  below  before  Keysor,  J.    Affirmed. 

Will  A.  Corson  and  Corson  &  Wakefield^  for  appellants. 

Hall  &  McCullochy  contra. 

NORVAL,  C.  J. 

This  was  a  suit  to  foreclose  a  mortgage  on  block  N, 
in  Shinn's  Second  Addition  to  Omaha,  executed  in  April, 
1891,  by  Arthur  Johnson  and  Minnie  B.  Johnson,  at  that 
time  husband  and  wife.  Subsequently  to  the  giving  of 
the  mortgage,  Minnie  B.  Johnson  obtained  a  divorce  from 
said  Arthur,  in  the  district  court  of  Douglas  county,  and 
a  decree  for  permanent  alimony  for  a  large  sum  of  money 
payable  in  installments  at  various  fixed  dates,  which 
decree  for  alimony  became  a  lien  on  the  premises  in  con- 
troversy, and  junior  to  the  mortgage  lien.  Minnie  B. 
Johnson  thereafter  married  one  Stevens,  and  she  inter- 
vened in  the  foreclosure  suit,  setting  up  her  decree  or 
judgment  for  alimony,  and  praying  that  she  be  awarded 
a  lien  for  the  pnyment  thereof  upon  the  mortgaged  prem- 
ises. A  decree  foreclosing  the  mortgage  was  entered,  and 
to  her  was  given  a  lien  inferior  to  that  of  plaintiff,  for  the 
amount  the  court  thereafter  might  find  due  upon  her  said 
alimony  decree,  which  amount  the  court  found  it  was 
unable  at  that  time  to  determine.  It  was  ordered  that 
any  surplus  arising  from  the  sale  of  the  property  over 
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and  above  the  amount  of  the  mortgage  debt  and  costs 
should  be  paid  into  court  to  abide  its  further  order  in 
the  premises.    Minnie  B.  Stevens  alone  appeals^ 

It  appears  that  subsequently  to  the  term  at  which  the 
decree  of  divorce  and  alimony  was  rendered,  and  prior 
to  the  institution  of  this  suit,  Arthur  Johnson  filed  an 
application  in  said  court  praying  a  modification  of  the 
decree  of  alimony,  which  application  is  still  pending  in 
the  district  court,  and  is  undetermined.  The  following 
propositions  are  contended  for  by  the  counsel  for  ap- 
pellant: 

First.  The  alimony  decree,  at  the  time  of  the  trial  of 
the  foreclosure  suit,  was  a  valid  lien  on  the  mortgaged 
property,  which  had  in  nowise  been  suspended,  set  aside 
or  modified. 

Second.  Said  alimony  decree  could  not  be  modified 
after  the  term  at  which  it  was  rendered. 

Third.  Said  alimony  decree  having  been  rendered  by 
consent,  could  not  be  modified  thereafter  by  the  court 
without  the  consent  of  both  parties  thereto. 

Fourth.  That  the  district  court  has  acquired  no  juris- 
diction to  hear  and  determine  the  application  for  modi- 
fication of  said  alimony  decree,  for  the  reason  that  no 
summons  or  writ  issued  on  said  application  has  ever 
been  served  upon  Minnie  B.  Stevens. 

The  la^t  three  propositions  can  not  be  considered  at 
this  time,  for  the  obvic-as  reason  that  there  has  been  no 
modification  of  the  alimony  decree  by  the  district  court. 
Should  the  decree  be  modified,  then,  in  a  review  of  such 
action,  in  that  case,  said  propositions  could  be  properly 
presented  to  this  court,  and  a  decision  invoked  therein. 
They  are  not  proper  subjects  of  investigation  at  this  time 
in  this  cause.  The  first  argument  of  counsel  for  appellant, 
that  the  alimony  decree  is  a  lien  on  the  real  estate  in 
dispute,  is  sound  (Nygren  v.  Nygren,  42  Nebr.,  408);  and 
in  the  foreclosure  suit  the  district  court  so  found.  But 
it  has  not  adjudicated  the  amount  of  such  lien,  and  until 
it  haB  done  so,  appellant  has  not  been  prejudiced,  since 
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she  could  enforce  her  decree  by  having  execution  issued 
thereon.  The  district  court  has  made  no  determination 
of  the  question  of  lien  against  her,  but  merely  reserved 
its  decision  on  that  point  until  a  future  time.  Until  it 
has  decided  adversely  to  the  contention  of  appellant,  she 
had  better  remain  silent. 

Affirmed.     ' 


SOHMITT  &   BRCXrHER  COMPANY   V.   JEREMIAH   MAHONEY 

ET  AL. 

Filed  March  21,  1900.    No.  9.093. 

1.  Idem  Sonans.    The  names  "Schmitt  &  Krother  Co."  and  "Schmidt 

&  Brother  Co."  are  idem  sonuM, 

2.  Civil  Code:   Abatement  and  Revivor.    The  provisions  of  the  Code 

of  Civil  Procedure  relative  to  abatement  and  revivor  of  actions 
are  applicable  to  causes  brought  to  this  court. 

3.  Statute:    Dissolution  of  Corporation   Does  Not  Abate  Action. 

Under  section  63,  chapter  IG,  Compiled  Statutes,  a  suit  does  not 
abate  by  the  dissolution  of  a  corporation  plaintiff  or  defendant 
organized  under  the  laws  of  this  state. 

4.  Domestic  Corporation:    Prosecittion   in   Corporate   Name  After 

Dissolution.  A  dissolved  domestic  corporation  may,  after  such 
dissolution,  prosecute  any  suit  in  it«  corporate  name  in  the 
same  manner  and  with  like  effect  as  if  the  corporation  had  not 
ceased  to  exist. 

6.  Foreign  Statute:  Presumption.  In  the  absence  of  proof,  the 
laws  of  a  sister  state  will  be  presumed  to  be  the  same  as  those 
of  this  state. 

6.  Comity  of  States:    Suit  by  FoREKiN  Corporation.     By  comity  of 

the  states,  corporations  of  one  state  may  sue  in  the  courts  of 
another  state,  the  same  as  can  a  domestic  corporation,  unless 
prohibited  by  le«?islative  enactment. 

7.  Beplevin:    CiEneral  Denial:     Proof.    In  a  replevin  under  an  an- 

swer consisting  of  a  general  denial,  the  defendant  may  prove 
any  matter  which  is  a  defense  to  the  cause  of  action  of  plaintilT, 
as  that  the  defendant  has  a  special  interest  in  and  right  to  the 
immediate  possession  of  the  property  by  virtue  of  a  chattel 
mortgage. 

8.  Value  Not  at  Issue.    In  replevin,  where  the  value  of  the  property 

is  stated  in  the  petition  and  admitted  by  the  answer,  the  ques- 
tion of  value  is  not  open  to  proof. 
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9.  InjstructionB.    Instructions  must  be  considered  tog^ether. 

10.  General  Ownership:   Finding.    A  finding  in  replevin  of  a  general 

ownership  in  the  defendant  is  not  sustained  by  proof .  of  a 
special  interest  in  the  property. 

11.  Kotlon  for  New  Trial:  Review:   Attention  of  Trial  Coubt.    To 

review  alleged  errors  in  refusing  instructions,  they  must  be 
called  to  the  attention  of  the  trial  court  by  a  motion  for  a  new 
trial. 

Error  to  the  district  court  for  Dawes  county.  Tried 
below  before  Westover,  J.    Reversed. 

Albert  W.  Crites,  for  plaintiff  in  error,  against  plea  in 
abatement,  cited:  Civil  Code,  sees.  456-470;  Compiled 
Statutes,  ch.  16,  sees.  62-70;  Bates'  Ohio  Statutes,  sec. 
5679  et  seq.;  Bates,  PI.  &  Pr.,  223. 

Allen  G.  Fisher,  contra,  said  that  no  pleading  of  any 
nature  to  the  plea  in  abatement  had  been  served  or  filed, 
and  the  facts  stood  admitted.  Counsel  cited:  Compiled 
Statutes,  ch.  16,  sec.  67;  5  Thompson,  Corporations,  sec. 
6754;  3  Ency.  PI.  &  Pr.,  96;  Verein  v.  Funck,  18  la.,  473. 

NORVAL,  C.  J. 

This  was  an  action  of  replevin,  and  the  plaintiff,  being 
unsuccessful  on  the  trial  in  the  court  below,  prosecuted 
error  proceedings.  The  defendant  Record  filed  a  cross- 
petition  in  error,  and  subsequently  a  plea  in  abatement, 
setting  up  in  said  plea,  in  effect,  that  plaintiff,  an  Ohio 
corporation,  was  dissolved  on  March  6,  1895,  by  the  judg- 
ment of  the  superior  court  of  Cincinnati;  that  it  ap- 
pointed a  receiver  of  the  assets  of  said  corporation,  who 
subsequently  made  a  final  report  of  his  doings,  which 
was  approved  and  confirmed  by  the  court,  and  the  re- 
ceiver discharged.  An  authenticated  copy  of  the  said 
judgment  and  proceedings  of  the  superior  court  of  Cin- 
cinnati is  attached  to  the  plea  in  abatement  and  made 
a  part  thereof. 

The  plaintiff  insists  that  there  is  no  record  of  its  dis^ 
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solution  by  the  order  or  judgment  of  any  court,  and  that 
the  transcript  of  the  record  appended  to  the  plea  in 
abatement  and  exhibited  therewith,  does  not,  in  terms  or 
in  fact,  adjudicate  the  dissolution  of  the  plaintifF,  but 
purports  to  dissolve  another  and  different  corporation. 
This  contention  is  predicated  on  the  single  fact  that  in 
the  record  of  the  proceedings  of  the  Ohio  court,  the  cor- 
poration dissolved  is  described  as  "Schmidt  &  Brother 
C!o."  whilst  plaintiffs'  name  is  designated  in  some  of  the 
pleadings  and  proceedings  in  the  case  at  bar  as  "Schmitt 
&  Brother  Co."  This  argument  is  not  convincing.  Plain- 
tiff's name  is  spelled  in  different  ways  in  the  record  be- 
fore us.  In  the  petition  in  the  court  below,  the  petition 
in  error  and  motion  for  a  new  trial,  as  well  as  at  some 
places  in  the  journal  entries,  the  name  appears  as 
'*Schniitt  &  Bro.  Co.,"  while  in  one  of  the  answers 
filed,  and  at  one  place  in  the  journal  of  the  pro- 
ceedings in  the  district  court,  the  name  is  spelled  pre- 
cisely as  in  the  record  of  the  Ohio  court;  and  in  the  in- 
structions of  the  court  plaintiff  is  designated  as  "The 
Smith  Brothers  Company."  It  is  obvious  that  the  names 
"Schmidt  &  Brother  Co."  and  "Schmitt  &  Brother  Co." 
are  idem  sonaus.  Rupert  v,  Penner,  35  Nebr.,  598;  Carroll 
r.  ^taie,  53  Nebr.,  431;  Kinney  v.  Harrett  8  N.  W.  Rep. 
[Mich.],  708;  People  v.  Gosch,  82  Mich.,  22.  It  follows  that 
the  undisputed  evidence  discloses  that  plaintiflf  is  a  dis- 
solved eorjioration  and  that  such  dissolution  has  existed 
for  more  than  two  years.  The  question  presented  is 
whether  this  action  abated  or  can  be  further  prosecuted. 
Sections  463,  467  and  468  of  the  Code  of  Civil  Procedure 
follow : 

"Sec.  463.  Upon  the  death  of  the  plaintiflf  in  an  action, 
it  may  be  revived  in  the  names  of  his  representatives, 
to  whom  his  right  has  passed.  Where  his  right  has 
passed  to  his  personal  representative,  the  revivor  shall 
be  in  his  name;  where  it  has  passed  to  his  heirs  or  de- 
visees, who  could  support  the  action  if  brought  anew, 
the  revivor  may  be  in  their  names. 
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"Sec.  467.  An  order  to  revive  an  action  in  the  names  of 
the  representatives  or  successors  of  a  plaintiff,  may  be 
made  forthwith,  but  shall  not  be  made  without  the  con- 
sent of  the  defendant,  after  the  expiration  of  one  year 
from  the  time  the  order  might  have  been  first  made;  but 
where  the  defendant  shall  also  have  died,  or  his  powers 
have  ceased  in  the  meantime,  the  order  of  revivor  on 
both  sides  may  be  made  in  the  period  limited  in  the  last 
section. 

"Sec.  468.  When  it  appears  to  the  court  by  affidavit 
that  either  party  to  an  action  has  been  dead,  or,  where 
a  party  sues  or  is  sued  as  a  personal  representative,  that 
his  powers  have  ceased  for  a  period  so  long  that  the 
action  cannot  be  revived  in  the  names  of  his  representa- 
tives or  successors,  without  the  consent  of  both  parties, 
it  shall  order  the  action  to  be  stricken  from  the  docket." 

The  provisions  of  the  foregoing  sections  are  urged 
upon  our  attention  by  the  defendant  in  support  of  his 
plea  in  abatement,  his  contention  being  that  the  plain- 
tiff having  ceased  to  exist  as  a  corporation  more  than 
a  year  since,  there  can  be  no  revivor  without  the  consent 
of  the  defendant,  and  the  action  must  be  dismissed  or 
stricken  from  the  docket.  Counsel  for  plaintiff,  on  the 
other  hand,  insists  that  the  sections  of  the  Code  of  Civil 
Procedure  quoted  are  applicable  to  actions  pending  in 
wm  prins  courts  only,  and  do  not  relate  in  any  manner  to 
causes  pending  in  this  court  on  error  or  appeal.  We 
are  unable  to  appreciate  the  force  of  tliis  argument.  Un- 
questionably, the  provisions  of  the  Code  of  Civil  Pro- 
cedure are  applicable  to  the  revivor  of  actions  in  the 
supreme  court,  and  this  court  has  so  treated  them.  Bell 
r.  Walker,  54  Nebr.,  222.  This  is  not  one  of  those  actions 
which  abate  by  the  death  of  a  party.  Code  of  Civil  Pro- 
cedure, sec.  454  et  seq.  If  there  were  no  other  statutory 
provisions  in  this  state  on  the  subject  other  than  those 
to  which  reference  has  already  been  made,  we  would  in- 
cline to  the  position  that  the  action  should  have  been 
revived  and  pi-osecuted  by  the  stockJ^olders  of  the  plain- 
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tiff  corporation  within  the  period  designated  in  section 
466  of  said  Code,  and  that  a  revivor  could  not  be  had 
after  that  time  without  the  consent  of  the  defendant 

Counsel  for  plaintiff  invoked  certain  sections  of  chap- 
ter 16,  Compiled  Statutes,  entitled  "Corporations,"  to 
which  consideration  will  now  be  given. 

Section  63  declares:  "No  suit  or  action,  either  at  law 
or  in  chancery,  pending  in  any  court  in  favor  of  or 
against  any  banking  or  other  corporation,  shall  be  dis- 
continued or  abate  by  the  dissolution  of  such  corpora- 
tion, whether  such  dissolution  occur  by  the  expiration  of 
its  charter  or  otherwise;  but  all  such  suits  or  actions 
may,  in  all  courts  of  justice,  be  prosecuted  by  the  credi- 
tors^ assigns,  receivers,  or  trustees,  having  the  legal 
charge  of  the  assets  of  such  dissolved  corporation,  to 
final  judgment  or  decree,  in  the  corporate  name  of  such 
dissolved  corporation." 

Section  67  of  the  same  chapter  provides:  "Any  cor- 
poration created  by  this  chapter  may,  at  any  time  after 
its  dissolution,  whether  such  dissolution  occur  by  the 
expiration  of  its  charter  or  otherwise,  prosecute  any 
suit  at  law  or  in  equity,  in  and  by  the  corporate  name 
of  such  dissolved  corporation,  for  the  use  of  the  party  en- 
titled to  receive  the  proceeds  of  any  such  suit,  upon  any 
and  all  causes  of  action  accrued,  or  which,  but  for  such 
dissolution,  would  have  accrued  in  favor  of  such  corpora- 
tion, in  the  same  manner  and  with  the  like  effect  as  if 
such  corporation  were  not  dissolved." 

Section  70  reads:  "Writs  of  error  upon  judgments  at 
law  may  be  sued  out,  and  bills  of  review  in  chancery  may 
be  exhibited,  in  favor  of  or  against  any  such  dissolved 
corporation,  and  by  its  corporate  name  in  the  same  man- 
ner and  with  the  like  effect  as  if  such  corporation  were 
not  dissolved,  and  process  thereon  against  any  such  dis- 
solved corporation  shall  be  served  in  the  manner  pre- 
scribed in  this  subdivision." 

This  legislation  confers  ample  authority  upon  every 
dissolved  corporation  to  prosecute  suits  in  its  corporate 
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name  as  though  the  corporation  had  never  been  dis- 
solved. The  purpose  and  objects  of  the  sections  were  to 
save  every  corporate  right  and  power  to  defunct  corpora- 
tions, that  the  interests  of  its  former  stockholders  as  well 
as  those  of  its  creditors  might  be  preserved.  And  the 
sections  in  question,  being  special  provisions  in  regard  to 
a  particular  subject,  control  any  and  all  general  powers. 
This  is  a  familiar  rule.    State  v.  Cornell,  54  Nebr.,  72. 

It  is  true  that  the  sections  copied  above  from  chapter 
16,  Compiled  Statutes,  were  enacted  with  special  refer- 
ence to  domestic  corporations  or  those  organized  under 
the  laws  of  this  state,  which  should  become  dissolved. 
But,  in  the  absence  of  evidence  on  the  subject,  the  pre- 
sumption must  be  indulged  that  there  exists  in  the  state 
of  Ohio  statutory  provisions  the  same  as  those  found  in 
the  sections  quoted  from  chapter  16,  Compiled  Statutes. 
Hoggin  v.  Haggin,  35  Nebr.,  375;  Stark  v.  Olsen,  44  Nebr., 
646;  Chapman  v.  Brewer,  43  Nebr.,  890;  Scroggin  v.  Mc- 
Clelland, 37  Nebr.,  644;  Smith  v.  Mason,  44  Nebr.,  610; 
Bates'  Annotated  Ohio  Statutes,  sees.  5679-5686;  Tiffin 
V.  Stoehr,  54  Ohio  St.,  157.  Therefore,  the  plaintiff, 
though  dissolved,  had  the  right  to  maintain  this  action, 
had  it  been  brought  in  the  state  in  which  it  received  its 
corporate  existence;  and  we  have  no  legislative  enact- 
ment which  forbids  a  dissolved  foreign  corporation  from 
suing  in  the  courts  of  this  state.  By  comity  existing  be- 
tween the  states,  corporations  of  one  state  are  permitted 
to  transact  business  in  another  state,  and  it  has  been 
held  that  comity  of  suit  as  well  as  comity  of  contract  ex- 
ists in  the  several  states  unless  denied  by  statute.  Bank 
of  AugvMa  v.  Earle,  13  Pet  [U.  S.],  517.  We  are  con- 
strained to  hold  that  the  suit  is  properly  prosecuted  in 
the  name  of  the  dissolved  corporation  and  that  the  plea 
in  abatement  is  not  well  taken.  Wehn  v.  Fall,  55  Nebr., 
547;  Lemmon  v.  People,  20  N.  Y.,  562;  Glenn  v.  Liggett,  135 
U.  S.,  533;  Tiffin  v.  Stoehr,  supra. 

The  property  in  question  consisted  of  saloon  furniture 
purchased    of    plaintiff    by    thQ    defendant    «feiremiah 
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Mahoney,  on  credit,  and  the  former  insists  that  it  was 
induced  to  make  the  sale  by  reason  of  certain  false  repre- 
sentations made  by  the  latter  as  to  his  financial  condition 
and  responsibility.  Mahoney  executed  to  the  defendant, 
the  (^hadron  Banking  Company,  a  mortgage  on  this  prop- 
erty to  secure  a  pre-existing  debt, the  mortgagee  claiming 
and  insisting  that,  as  a  part  consideration  for  the  giving 
of  the  mortgage,  it  released  other  security  by  it  held. 
Plaintiflf  tendered  to  Mahoney  |190,  the  amount  paid  by 
the  latter  on  the  purchase  price,  and  attempte<l  to  rescind 
the  sale.  Dem'and  was  made  for  the  property  by  plain- 
tiflf, which  was  refused,  and  thereui)on  this  action  was 
instituted  against  Mahoney,  the  bank,  one  Martin,  and 
Kubel  Bros.  &  Co.  Augustine  A.  Record,  as  receiver  of  the 
bank,  was  permitted  to  appear  and  answer.  The  answers 
were  general  denials  only.  The  John  Skillito  Company 
intervened,  asserting  the  right  of  possession  to  a  portion 
of  the  property  by  reason  of  a  chattel  mortgage  thereon. 
The  chattels  were  seized  under  the  writ,  and  pos.^esnon 
thereof  delivered  to  plaintiflf.  The  jury  returned  a  gen- 
eral verdict  finding  "that  the  right  of  property  and  the 
right  of  possession  of  said  property  at  the  commence- 
ment of  this  action  was  in  the  defendant,  the  Chadron 
Banking  Company,  and  we  assess  the  value  of  said  prop- 
erty and  possession  at  the  sum  of  $1,312,  and  that  the 
said  right  of  property  has  passed  into  defendant,  Augus- 
tine A.  Record,  as  receiver  of  the  Chadron  Banking  Com- 
pany, who  now  owns  said  right  of  property  and  right  of 
possession.  We  also  assess  the  damages  sustained  by 
him  by  reason  of  the  detention  of  said  property  at  the 
sum  of  five  cents." 

Upon  the  trial,  the  Chadron  Banking  Company  was 
allowed  to  prove  a  special  interest  in  the  property  arising 
by  virtue  of  a  note,  and  a  chattel  mortgage  given  by 
Mahoney  to  secure  the  payment  thereof.  It  is  strenu- 
ously argued  by  counsel  for  plaintiflf  that  such  evidence 
was  inadmissible  under  an  answer  consisting  of  a  general 
denial,  and  that  any  special  interest  which  the  bank  had 
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in  the  property  should  have  been  specially  pleaded.  This 
doctrine  we  can  not  adopt.  This  court  has  frequently 
decided  that  under  a  general  denial  in  replevin  the  de- 
fendant may  prove  any  special  matter  which  would  de- 
feat plaintiff's  right  to  maintain  the  action.  Richardson 
V.  Steele,  9  Nebr.,  483;  Cool  v.  Boche^  15  Nebr.,  24;  Burling- 
ton d  M.  R.  R.  Go.  V.  Young  Bear,  17  Nebr.,  668;  Blue 
Valley  Bank  v.  Bane,  20  Nebr.,  294;  Merrill  v.  Wedgwood, 
25  Nebr.,  283;  Best  v.  Stewart,  48  Nebr.,  859;  Johnston  v. 
Mihcavkee  &  Wyoming  Inv.  Co.,  49  Nebr.,  68;  Horkey  v. 
Kendall,  53  Nebr.,  522.  It  was,  therefore,  competent  for 
the  bank  to  prove  a  special  interest  in  the  property  by 
virtue  of  a  chattel  mortgage  and  its  right  to  immediate 
possession  thereunder,  as  it  tended  to  establish  that  the 
property  was  not  wrongfully  detained  by  said  defendant 
when  the  suit  was  instituted,  and  that  plaintiff  was  not 
then  entitled  to  the  immediate  possession  of  the  chattels. 
A  different  rule  obtains  in  the  case  of  an  intervener  who 
claims  the  right  to  the  property,  since  he  is,  to  all  intents 
and  purposes,  a  plaintiff  disputing  the  right  of  both  the 
original  parties  to  the  suit  to  the  replevied  property, 
and  seeking  an  affirmative  judgment,  and  must  plead 
facts  showing  his  right  of  possession  to  the  goods. 

Complaint  is  made  of  the  4th  and  14th  paragraphs  of 
the  instructions,  which  were  to  the  effect  that  in  case 
the  jury  found  for  the  defendant,  they  should  state  in 
their  verdict  the  value  of  the  property  to  be  $1,312,  which 
sum  was  alleged  in  the  petition  to  be  the  value  of  the 
goods  and  such  allegations  admitted  by  the  answer  to 
be  true.  These  instructions  were  entirely  proper,  since 
the  pleadings  admitted  said  sum  to  be  the  value.  The 
defendant  was,  therefore,  by  such  admission,  relieved 
from  the  necessity  of  introducing  proof  relative  to  value. 

By  instruction  No.  7  the  jury  were  told  that  if  they 
found  the  property  in  controversy  was  obtained  from 
plaintiff  by  reason  of  certain  false  representations  of  the 
defendant  Mahoney,  then  the  jury  should  find  in  favor  of 
the  former,  and  against  the  latter.     The  objection  to 
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this  direction  of  the  court  is  that  it  left  the  jury  in  the 
dark  as  to  what  fact  or  facts  would  justify  a  finding  in 
favor  of  the  other  defendants.  And  so  it  did,  but  the 
jury  were  fully  and  fairly  advised  on  that  subject  by 
other  paragraphs  of  the  charge  of  the  court,  which  was 
sufficient.  The  rule  is  that  instructions  must  be  con- 
sidered as  an  entirety. 

It  is  insisted  that  the  evidence  fails  to  sustain  the  ver- 
dict for  the  reason,  among  others,  that  not  a  particle  of 
proof  was  adduced  by  the  bank  to  show  that  it  was  the 
general  owner  of  the  property.  This  contention  is  abso- 
lutely sound.  The  evidence  on  behalf  of  the  defense 
tends  to  show  that  the  bank  had  a  special  interest  in  the 
property,  yet  the  jury  did  not  so  find,  nor  did  they  deter- 
mine the  value  of  any  special  ownership,  but  found  that 
the  absolute  right  of  property  at  the  commencement  of 
the  action  was  in  the  bank,  and  assessed  the  value 
thereof.  This  court  has  ruled  that  proof  of  special  in- 
terest in  chattels  will  not  sustain  an  allegation  of  gen- 
eral ownership,  and,  by  a  parity  of  reasoning,  a  finding 
of  general  ownership  of  chattels  is  not  sustained  by  evi- 
dence of  special  interest  therein.  For  the  reason  stated 
the  verdict  finds  no  support  in  the  evidence,  and  the  judg- 
ment must  be  reversed. 

The  cross-petition  in  error  contains  two  assignments: 
First,  the  court  erred  in  refusing  the  instruction  re- 
quested by  defendant.  Second,  there  was  error  in  not 
awarding  defendant  interest.  These  grounds  are  un- 
availing, since  the  defendant  presented  to  the  district 
court  no  motion  for  a  new  trial.    The  judgment  is 

Reversed. 
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Northern  Assurance  Company  v.  Charles  A.  Hanna. 

Piled  March  21,  1900.    No.  9,204. 

1.  Fire  Insurance  Policy:  Proof  of  Loss:    Essence  of  Requirement: 

Failure  Does  Not  Forfeit  Insurer's  Claim.  A  fire  insurance 
policy  requiring  proofs  of  loss  to  be  furnished  within  sixty  days 
after  the  fire,  and  providing  that  no  action  should  be  main- 
tained on  the  contract  until  the  expiration  of  sixty  days  from 
the  time  of  furnishing  such  proofs,  contained  no  provision  for 
a  forfeiture  in  case  proofs  were  not  furnished  within  the  time 
specified,  Beld,  That  time  was  not  of  the  essence  of  the  re- 
quirement in  regard  to  furnishing  proofs  of  loss,  and  that  a 
failure  to  furnish  such  proofs  within  the  prescribed  period  did 
not  work  a  forfeiture  of  the  insurer's  claim  for  indemnity. 

2.  Oerman  Ins.  Co.  v.  Dflrris,  40  Nebr.,  700,  distinguished. 

3. :  Stipulation  in  Policy:    Sixty-Day  Limit.     A  stipulation 


in  a  contract  of  insurance  that  no  suit  shall  be  commenced  on 
the  contract  "until  sixty  d.iys  after  full  compliance  by  the 
assured  with  all  the  foregoing  requirements,"  is  intended  to 
give  the  insurer  time  to  inquire  into  the  cause  of  loss  and  make 
provision  for  payment. 

4.  FreBentation  of  Claim:  Refusal:  Action  Within  Sixty-Day 
Limit.  If,  upon  presentation  to  it  of  a  claim  arising  under  such 
a  contract,  the  insurer  deny  all  liability  and  refuse  absolutely 
to  pay  at  any  time,  the  insured  may  commence  an  action  on 
the  policy,  without  waiting  for  the  period  of  limitation  to 
elapse. 

Error  to  the  district  court  for  Lancaster  county. 
Tried  below  before  Hall,  J.     Afftnned. 

Charles  Offntt  and  Greene  &  Breckenridge,  for  plaintiff 
in  error: 

The  defendant  in  error  should  have  read  his  policy  and 
informed  himself  of  the  obligation  resting  upon  him. 
German  Ins.  Co,  v,  Heidid%  30  Nebr.,  28cS;  Hanklm  v.  Rock- 
ford  Ins.  Co,,  70  Wis.,  1;  Cleaver  v.  Traders  Ins,  Co.,  65 
Mich.,  527;  Wierengo  v.  American  Fire  Ins.  Oo.,  98  Mich., 
621. 

Lambertson  &  Ball,  contra,  argued  that  the  time  within 
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which  proofs  of  loss  should  be  furnished  by  the  terms  of 
the  policy  sued  on  in  this  case  is  not  made  of  the  essence 
of  the  contract,  and  no  forfeiture  of  the  contract  is  de- 
clared because  of  the  failure  to  furnish  the  proofs  within 
a  given  time,  citing  German  Ins.  Co.  v.  Dams,  40  Nebr., 
700. 

Sullivan,  J. 

In  the  district  court  of  Lancaster  county  Charles  A. 
Hanna,  the  plaintiff  below,  recovered  a  judgment  against 
the  Northern  Assurance  Company  of  London,  England, 
on  a  Are  insurance  policy  covering  a  stock  of  merchan- 
dise. It  is  insisted  that  the  judgment  should  be  reversed, 
because  (1)  proofs  of  loss  were  not  furnished  within  the 
time  fixed  by  the  contract  of  insurance;  (2)  that  there 
was  neither  averment  nor  proof  of  a  waiver  of  the  con- 
dition with  respect  to  furnishing  proofs  of  loss;  and  (3) 
that  if  the  defendant  is  liable,  the  action  was  prema- 
turely brought.  We  will  consider  these  propositions  in 
regular  order. 

It  appears  that  the  policy  provided  for  the  furnishing 
of  proofs  of  loss  within  sixty  days  after  the  fire,  and  that 
such  proofs  were  not  furnished  until  after  the  time  so 
limited.  Counsel  for  the  defendant  claims  that  the  pro- 
vision in  question  is  a  condition  piecedent  to  the  right 
of  recovery,  and  cites  a  large  number  of  authorities  in 
support  of  his  claim.  Special  stress,  however,  is  laid  on 
German  Ins,  Co.  v.  Davis,  40  Nebr.,  700,  712,  where,  in  an 
opinion  by  the  present  chief  justice,  it  is  said :  "In  the 
case  under  review  the  plaintiff,  before  he  was  entitled 
to  recover,  was  required  to  establish  by  competent  evi- 
dence either  that  notice  and  proofs  of  loss  were  furnished 
the  company  within  the  time  stated  in,  and  according  to 
the  requirements  of,  the  policy,  or  that  the  defendant 
waived  the  same."  We  have  no  doubt  about  the  correct- 
ness of  the  statement  quoted  as  applied  to  the  facts  of 
the  Davis  Case.    The  policy  in  that  case  expressly  pro- 
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vided  for  a  forfeiture  of  all  claims  under  it,  if  proofs  of 
loss  were  not  furnished  within  sixty  days  after  the 
destruction  of  the  insured  property.  The  policy  in  this 
case  contains  no  such  provision.  It  declares  that  "the 
loss  shall  not  become  payable  until  sixty  days  after  *  * 
proofs  of  the  loss  herein  required  have  been  received  by 
this  company.'.  Another  provision  is  that  no  suit  shall 
be  commenced  on  the-  contract  "until  after  full  com- 
pliance by  the  insured  with  all  the  foregoing  re- 
quirements, nor  unless  commenced  within  twelve  months 
next  after  the  fire."  There  is  no  forfeiture  expressly  pro- 
vided for,  and  we  are  not  authorized  to  supply  one  by 
con^vtruction.  Our  conclusion  upon  this  branch  of  the 
ruKe  is  that  the  time  within  which  proofs  of  loss  were 
to  be  furnished  is  not  of  the  essence  of  the  contract;  and 
dhiit  the  failure  to  furnish  such  proofs  within  the  pre- 
scribed period  did  not  work  a  forfeiture  of  plaintiff's 
claim  for  idemnity.  The  authorities  supporting  this  view 
are  abundant:  Rheims  v.  Standard  Fire  Ins.  Co.,  39  W. 
Va.,  672;  Tubbs  v.  Dwelling-House  Ins.  Co.,  84  Midi.,  646; 
Steele  v.  Qernian  Ins.  Co.,  93  Mich.,  81;  Kenton  Ins.  Co.  v. 
Doicns,  90  Ky.,  236;  Niagara  Fire  Ins.  Co.  v.  Scammon,  100 
111.;' 614;  Vangindertaelen  v.  Phenix  Ins.  Co.,  82  Wis.,  112; 
13  Am.  &  Eng.  Ency.  Law  [2d  ed.],  328. 

Having  reached  the  conclusion  that  the  furnishing  of 
proofs  of  loss  within  sixty  days  from  the  date  of  the  fire 
was  not  a  prerequisite  to  a  suit  upon  the  policy,  the  de- 
fendant's second  pi'oposition  may  be  conceded. 

This  action  was  instituted  within  thirty  days  after 
plaintiff  had  furnished  proofs  of  loss,  and  it  is  insisted 
by  counsel  for  defendant  that  the  right  of  action  had  not 
then  accrued.  It  is  alleged  in  the  answer  that  the  com- 
pany had  denied  liability  on  the  policy,  and  had  refused 
to  pay  the  plaintiff's  claim,  before  suit  was  commenced. 
This,  according  to  the  authorities,  amounted  to  a  waiver 
of  the  right  secured  to  the  insurer  by  the  clause  provid- 
ing that  sixty  days  should  intervene  between  the  furnish- 
ing of  proofs  of  loss  and  the  commencement  of  an  action 
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on  the  policy.  It  has  been  sometimes  said  that  stipula- 
tions like  the  one  here  in  question  are  to  be  regarded 
as  contracts  for  credit;  but  it  is,  perhaps,  more  accurate 
to  say  that  they  are  intended  to  give  the  insurer  time  to 
inquire  into  the  cause  of  loss  and  make  provision  for 
payment.  California  Ins.  Co.  v.  Gracey,  15  Colo.,  70;  Hand 
V.  National  Lire-Stock  Ins.  Co.,  57  Minn.,  519;  German  Ins. 
Co.  V.  Gibson y  r)3  Ark.,  494;  Cascade  Fire  d  Marine  Ins.  Co. 
V.  Journal  Publishing  Co.,  1  Wash.,  452;  13  Am.  &  Eng. 
Ency.  Law  [2d.  ed.],  375.  In  iitar  Union  Lumber  Co.  v. 
Finney,  35  Nebr.,  214,  it  was  held,  in  an  opinion  by  Max- 
WP]LL,  C.  J.,  that  the  provision  is  never  effective  to  defeat 
an  action,  and  is  to  be  construed  merely  as  a  stipulation 
exempting  the  insurer  from  costs  during  the  specified 
period.  Without  accepting  this  view,  or  at  this  time  dis- 
senting from  it,  we  hold,  in  conformity  with  the  author!-, 
ites  here  and  elsewhere,  that  an  unqualified  denial  of 
liability,  and  an  absolute  refusal  to  pay  at  any  time,  is  a 
waiver  by  the  insurer  of  the  right  to  have  a  stipulated 
time  within  which  to  make  payment.  Omaha  Fire  Ins. 
Co.  V.  Uildi'brand,  54  Nebr.,  306;  Home  Fire  Ins.  Co.  v. 
Fallon,  45  Nebr.,  554,  After  the  company  had  made  its 
invej^tigation  touching  the  cause  of  the  loss  and  had  de- 
cided not  to  pay  it  at  all,  there  existed  no  reason  why 
the  question  of  its  liability  might  not  be  immediately  de- 
termined. The  supreme  court  of  Arkansas,  speaking  upon 
this  subject  in  (Itrman  Ins.  Co.  v,  (//6s*r>/i,s/*pra,p.501,said: 
"It  would  bG*  unreasonable  to  say  that  it  [the  insurer] 
still  retained  the  right  to  have  the  ninety  days  in  which 
to  pay  a  loss  that  it  never  intended  to  pay.  The  object 
of  the  agnvnient  that  the  company  should  have  the 
ninety  days  w'as  to  give  it  time  to  pay  after  the  loss  was 
adjusted.  Why  should  it  have  the  time  when  it  did  not 
intend  to  pay?  The  denial  of  liability  was  inconsistent 
with  such  a  claim  and  was  a  waiver  of  it."  Language 
of  like  import  is  found  in  Williamsburg  City  Fire  Ins.  Co. 
V,  Vary,  83  111.,  453,  and  in.  Cascade  Fire  d  Marine  Ins.  Co. 
V.  Journal  Publishing  Co.,  supra.     Counsel  for  defendant 
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thinks  there  is  a  distinction  between  a  denial  of  liability 
on  the  ground  that  the  policy  was  not  in  force  when  the 
loss  occurred,  and  a  denial  grounded  on  a  failure  to  fur- 
nish proofs  of  loss.  We  do  not  perceive  the  alleged  dis- 
tinction, and  according  to  the  adjudged  cases,  it  does  not 
exist.  Hand  v.  National  Live-Stock  Ins.  Co.,  supra;  Cali- 
fornia Ins.  Co.  V.  Oracey,  supra;  Phillips  v.  Protection  Ins. 
Co.,  14  Mo.,  167.    The  judgment  is 

Affirmed. 


Omaha  National  Bank  v.  Louis  Kiper  bt  al. 

Filed  March  21,  1900.    No.  9,206. 

1.  Demurrer:    Construction  op  Petition.     A  petition  which  is  at- 

tacked for  the  first  time  in  this  court,  on  the  ground  that  it 
does  not  state  a  cause  of  action,  will  be  liberally  construed. 

2.  Trial  to  Court:    Incompetent  Evidence.     Where  the  trial  is  to  a 

court  without  a  jury,  it  is  not  reversible  error  to  admit  in- 
competent evidence. 

3.  CoUectiozL  of  Draft:   Diligence.    A  bank  which  undertakes  to  col- 

lect a  draft  is  bound  to  keep  within  the  authority  conferred 
upon  it,  and  exercise  proper  diligence  to  obtain  payment. 

4.  CoUecting  Agent:  Negligence:    Measure  of  Damages.    In  case  a 

debt  is  lost  through  the  negligence  of  a  collecting  agent,,  the 
measure  of  damages  is  the  actual  loss  resulting  from  such 
agent's  omission  of  duty. 

Error    to    the    district    court    for    Don j?! as    county. 
Tried  below  before  Slabaugh,  J.     Affirmed. 

Hall  &  McCuUoch,  for  plaintiff  in  error: 

The  plaintiffs  below  distinctly  fail  to  allege  any  dam- 
age resulting  from  the  facts  alleged,  but  simply  allege  an- 
other conclusion — that  the  defendant  became  and  was 
lable  to  plaintiffs  for  the  sum  of  said  draft.  That  an  ex- 
ecution had  been  issued  and  returned  nulla  bona,  that  the 
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judgment  remains  unsatisfied,  and  that  .damage  has  re- 
sulted to  the  plaintiff,  are  three  allegations  that  are  neces- 
sary to  enable  the  plaintiff  to  set  out  a  prima  facie  east*. 
The  failure  to  state  a  material  fact  raises  a  pn^sumption 
against  the  pleader  that  it  does  not  exist.  McClure  r. 
Warner,  16  Nebr.,  447;  Humphries  t\  Spafford,  14  'lebr., 
488;  Burlington  d  M.  R.  R.  Co.  t\  Kearney  County,  17 
Nebr.,  511;  Chicago,  R.  L  &  1\  R.  Co,  v.  Shepherd,  39 
Nebr.,  523.  It  has  been  held  many  times  by  this  court 
that  the  question  of  the  sufficiency  of  the  petition  may  be 
raised  in  the  supreme  court. 

Edmn  Rich,  contra,  argued  that  the  petition  itself 
stated  a  cause  of  action;  among  other  things,  in  sub- 
stance, the  insolvency  of  Dow,  immediately  following 
the  loss  of  the  draft  by  the  bank,  and  the  further  fact 
that,  had  the  plaintiffs  in  error  advised  the  defendants 
in  error  on  either  the  14th  day  of  November  or  the  3d 
day  of  Deiember,  1894,  of  the  non-aceeptance  and  non- 
payment of  said  draft,  the  plaintiff  could  or  would  have 
either  collected  or  secured  their  said  claim.  That  the 
plaintiffs  failed  to  collect  the  same  was  wholly  caused 
by  the  negligence  of^the  plaintiffs  in  error.  This  cer- 
tainly states  a  cause  of  action.  U  is  never  necessary  to 
allege  the  issuance  of  an  execution,  or  what  attempts 
might  be  made  to  enforce  the  coll(H.*tion  of  a  judgment  in 
a  case  of  this  kind;  neither  is  it  nivessary  to  put  the 
claim  in  judgment.  All  that  is  necessai'y  is  to  allege  the 
insolvency  and  to  prove  this  insolvency  by  any  com- 
petent proof. 

Where  one  has  been  guilty  of  a  negligent  act,  the  in- 
jure<l  party  does  not  need  to  prove  that  he  could  have 
collected  the  claim  or  would  have  made  it,  because  proof 
of  this  kind  is  impossible.  Mound  City  Paint  d  Color  Co, 
V.  Commercial  Nat.  Bank,  9  Par.  Kep.  [TJtith],  709; 
1  Daniel,  Negotiable  Instruments,  see.  3SV;  Exchange 
Nat.  Bank  v.  Third  Nat.  Bank,  112  U.  «.,  ^^/G;  3  Suther- 
land, Damages,  17,  18. 
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Sullivan,  J. 

The  defendants  in  error,  who  will  be  hereafter  referred 
to  as  the  plaintiffs,  brought  this  action  to  recover  of  the 
Omaha  National  Bank  damages  resulting,  it  is  claimed, 
from  the  bank's  negligence  in  connection  with  a  certain 
draft  sent  to  it  for  collection.  The  cause  was  tried  with- 
out the  aid  of  a  jury,  and  resulted  in  a  finding  and  judg- 
ment against  the  defendant  for  the  amount  claimed  in 
the  petition. 

The  material  facts  are  here  set  out:  On  November  9, 
1894,  the  plaintiffs,  who  were  partners  doing  business 
in  the  city  of  Chicago  under  the  firm  name  of  Kiper  & 
Sons,  drew  a  sight  draft  on  F.  T.  Dow,  an  Omaha  mer- 
chant, and  forwarded  it  to  the  defendant  for  collection. 
On  November  12  the  bank  notified  the  plaintiffs  by  letter 
that  the  draft  had  been  presented  and  that  the  drawee 
had  requested  twenty  days  further  time  in  which  to 
make  payment.  On  November  14  the  plaintiff  wrote  to 
the  bank,  saying:  "We  are  agreeable  to  your  holding 
draft  for  Mr.  Dow,  and  he  can  pay  the  same  in  twenty 
days  from  12th  inst.,  as  per  his  request  Please  have 
him  accept  draft  for  payment  then,  and  hold  the  same 
for  collection."  This  letter  was  received  by  the  defend- 
ant on  November  15,  and  on  the  same  day  it  again  pre- 
sented the  draft  to  Dow  and  requested  him  to  accept  it. 
He  refused  to  give  an  acceptance  due  in  twenty  days, 
but  proposed  to  give  one  due  in  thirty  days,  and  the 
proposal  was  agreed  to  by  defendant.  The  bank  re- 
tained the  acceptance,  but  did  not  advise  the  plaintiffs 
of  the  action  it  had  taken.  On  December  4  the  plaintiffs 
wrote  the  defendants,  making  some  inquiry  about  the 
draft,  and  in  due  time  received  a  reply  which,  in  sub- 
stance, stated  that  it  could  not  be  found,  and  must  have 
been  returned  to  the  drawer.  On  December  7  Dow  failed 
in  business,  of  which  fact  Kiper  &  Sons  were  not  in- 
formed until  December  15.  On  December  10  the  bank, 
replying  to  a  letter  written  by  the  plaintiiBfs  on  December 
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8,  said:  "In  reply  to  your  letter  of  12-8-'94  regarding 
draft  on  F.  T.  Dow  which  we  hold  for  collection.  Mr. 
Dow  when  we  presented  the  draft  the  second  time  Mr. 
Dow  claimed  a  30  day  extension  and  we  allowed  him  to 
accept  it  payable  Dec.  15,  '94,  intending  to  write  you  to 
confirm  our  action  which  we  must  have  neglected  to  do. 
We  w^ill  use  our  best  endeavors  to  collect  on  the  15th." 
On  December  17  the  draft  was  returned  to  Kiper  &  Sons, 
who  on  the  same  day  wrote  the  defendant,  saying:  "Draft 
against  Dow  which  you  return  to  us  unpaid  we  send 
to  you  again  in  this  letter,  as  there  must  have  been  some 
misunderstanding  regarding  your  giving  Mr.  F.  T.  Dow 
extension  until  Dec.  15.  We  wrote  you  Nov.  14th  that 
you  could  give  him  twenty  days  from  Nov.  12th,  as  per 
his  request.  We  did  not  hear  from  you,  and  about  the 
time  the  twenty  days  extension  was  up  we  wrote  you, 
and  you  then  wrote  us  that  you  had  no  collection  from 
us  against  Dow.  We  could  not  undertand  this,  as  we 
sent  you  the  collection  again  Nov.  14th.  A  few  days  ago 
we  received  a  letter  from  you  stating  that  you  had  given 
Dow  until  Dec.  15th  for  payment,  and  that  you  expected 
to  collect  the  draft  then  and  would  remit.  We  are  at  a 
loss  to  understand  why  you  returned  the  draft  back  un- 
paid, as  you  no  doubt  are  aware  that  Dow  has  failed  in 
business.  We  surely  expect  you  to  look  after  our  interest 
in  this  matter,  as  you  have  extended  time  to  Mr.  Dow 
beyond  the  authority  which  we  gave  you."  To  this  letter 
the  bank,  on  De<*ember  19,  sent  a  reply,  which  is,  in  part, 
as  follows:  "We  will  certainly  look  after  your  interests 
in  matter  of  Dow  collection;  shall  have  our  attorney  see 
Dow  and  others  at  once.  We  feel  our  clerk  was  not  doing 
just  right  when  he  allowed  Dow  to  accept  the  draft  Dec. 
15,  but  he  claims  it  was  the  best  he  could  do." 

The  first  assignment  of  error  relates  to  the  sufficiency 
of  the  petition  to  support  the  judgment  The  pleading 
is,  perhaps,  inartificially  drawn,  but  we  think  it  states 
a  cause  of  action  for  negligence.  It  states  in  substance 
the  facts- above  detailed;  alleges  that  Dow  has  been  in- 
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solvent  since  December  7,  and  that  the  draft  can  not  be 
collected  from  him;  that  plaintiffs  could  and  would  have 
collected,  or  obtained  security  for,  their  claim  immedi- 
ately, had  they  known  that  their  debtor  had  refused  to 
give  an  acceptance  payable  in  twenty  days.  There  is 
no  direct  averment  that  the  plaintiffs  have  been  dam- 
aged, but  it  is  charged  that  the  defendant  has  become 
liable  to  them,  by  reason  of  the  facts  pleaded,  for  the 
amount  of  the  draft.  The  petition  was  not  assailed  in 
the  trial  court,  and  the  rule  is  that  it  should  now  receive 
a  liberal  construction  with  the  view  of  giving  effect  to 
the  pleader's  purpose.  Latenser  v.  Misner,  56  Nebr.,  340. 
A  party  who  fails  to  disclose  in  the  trial  court  his  ob- 
jections to  an  adversary's  pleading  can  not  well  complain 
if  this  court  is  "to  its  faults  a  little  blind  and  to  its  vir- 
tues very  kind.'' 

The  fourth  assignment  of  error  is  that  the  court  erred 
in  permitting  Jglius  Kiper  to  testify  to  the  contents  of 
the  letter  written  by  plaintiffs  to  defendant  on  Decem- 
ber 4,  and  the  reply  of  the  defendant  thereto.  There 
was,  under  the  circumstances  disclosed,  no  error  in  the 
ruling;  but,  if  there  had  been,  it  would  not  warrant  a 
reversal  of  the  judgment,  the  cause  having  been  tried 
without  a  jury  and  the  evidence  in  question  not  being 
indispensable  to  a  recovery. 

The  fifth  specification  of  error  is  based  on  the  ruling 
of  the  court  refusing  to  exclude  the  following  testi- 
mony of  Julius*  Kiper:  "Int.  13.  What  notice,  if  any, 
did  the  bank  give  you  at  the  time  that  you  forwarded  the 
draft  to  them  the  second  time,  with  the  authority  that 
they  could  accept  a  twenty-day  acceptance  of  the  draft 
by  F.  T.  Dow,  of  his  acceptance  or  non-acceptance  of  the 
same?  Ans.  13.  They  gave  us  no  notice  whatever,  and  in 
fact  had  they  notified  us  that  Dow  would  not  give  a 
twenty-day  acceptance.  We  would  have  withdrawn  the 
draft  at  once;  and  gone  to  Omaha  and  attempted  to  get 
Mr.  Dow  to  secure  our  claim."  The  contention  of  counsel 
is  that  the  answer  is  not  responsive  to  the  question,  that 
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it  is  incompetent,  and  the  statement  of  a  conclusion. 
The  answer  is  irresponsive  in  part,  but  that  objection 
was  not  made  at  the  trial.  The  objection  made  was  prop- 
erly overruled.  It  is  difficult  to  conceive  upon  what 
ground  the  court  would  be  justified  in  striking  the 
whole  of  the  answer  from  the  record.  This  further  ques- 
tion was  propounded  to  Mr.  Kiper:  "Int  14.  What 
course  would  you  have  pursued  had  the  bank  notified 
you  promptly  of  the  acceptance  or  non-acceptance  by  Mr. 
Dow  of  the  twenty-day  extension  offered  him?"  An  ob- 
jection by  defendant's  counsel  being  overruled,  the  wit- 
ness proceeded  to  state  what  steps  he  would  have  taken 
to  obtain  satisfaction  of  his  claim.  We  see  no  valid 
objection  to  this  testimony;  but,  if  it  were  incompetent, 
it  is  perhaps  needless  to  say,  that  its  reception  was  not 
reversible  error,  since  the  cause  was  tried  by  the  court 
without  a  jury. 

It  is  finally  contended  that  the  evidence  does  not  sup- 
port the  judgment.  We  think  otherwise.  The  bank 
undertook  to  act  as  the  agent  of  the  plaintiffs  in  collect- 
ing their  claim  against  Dow.  It  was  bound  to  keep 
within  the  authority  conferred  upon  it,  and  exercise 
proper  diligence  to  obtain  payment.  1  Am.  &  Eng.  Ency. 
Law  [2d  ed.],  1066.  If  the  debt  was  lost  through  its 
fault,  it  is  liable.  Buell  v.  Ghapin^  99  Mass.,  594.  The 
measure  of  damages  in  such  case  is  the  actual  loss 
resulting  from  the  agent's  omission  of  duty.  If  there  is 
reasonable  probability  that  the  entire  debt  would  have 
been  collected  but  for  the  agent's  negligence,  the  amount 
of  the  claim  is  the  measure  of  recovery.  First  Nat  Bank 
V.  Fourth  Nat.  Bank,  77  N.  Y.,  328.  In  the  recent  case  of 
Dern  v.  Kellogg, 54:  Nebr.,560,565,it  is  said:  "It  is  claimed 
that  there  was  no  proof  of  damages;  that  is,  that  it'  was 
not  shown  that  had  the  bank  been  diligent  the  drafts 
could  have  been  collected.  In  such  cases  it  is  usually 
impossible  to  show  with  certainty  that  if  due  care  had 
been  observed  the  collection  would  have  been  made.  The 
law  is  not  so  rigid  in  its  requirements  for  the  protection 
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of  the  negligent  agent.  It  is  only  necessary  to  show  a 
reasonable  probability  that  with  due  care  the  collection 
would  have  resulted.  The  burden  then  rests  on  the  de- 
fendant to  show  that  there  was  no  damage."  There  was 
in  this  case  probable  grounds  for  believing  that  the  loss 
of  the  draft  was  due  to  defendant's  default,  and  that  but 
for  such  default  the  loss  would  not  have  occurred.  The 
question  was  for  the  trier  of  fact  to  decide;  and  wc*  are 
satisfied  that  the  decision  given  does  not  lack  adequate 
evidence  to  support  it.    The  judgment  is 

Affirmed. 


State,  ex  rel.  Charles  L.  Bugbee,  relator,  v. 
Edward  P.  Holmes,  respondent. 

Filed  Mabch  21,  1900.    No.  11,016. 

• 

1.  Intervention:  Code.  Under  section  50a,  Code  of  Civil  Procedure, 
any  person  who  can,  by  proper  averments,  show  that  he  has 
an  interest  in  the  matter  in  litigation  may,  without  leave  of 
court,  become  a  party  to  the  suit  and  obtain  an  adjudication 
of  his  claim. 

2. :  Unsuccessful    Suitor.      An    intervener    against    whom    a 

judgment  has  been  rendered  must  be  accorded  the  rights  which, 
under  like  circumstances,  belong  to  any  other  unsuccessful 
snitor. 

3.  Corporation:  Shareholders.  A  corporation  holds  its  property  in 
trust  for  its  shareholders,  who,  like  other  beneficial  owners, 
may  insist  that  it  shall  be  properly  managed  and  preserved 
from  waste. 

4. : :    Right  of  Intervention.    Where  the  oflBcers  of  a 


corporation  fail  and  refuse  to  protect  and  conserve  the  corpor- 
ate property,  the  shareholders  may  intervene  in  i)ending  suits 
for  the  purpose  of  protecting  their  own  interests. 

Original  application  for  a  writ  of  mandamus.     Re- 
hearing of  case  found  on  page  503,  59  Nebr.    Writ  allowed. 

Frank  Irvine,  for  relator: 

There  is  no  distinction  between  an  order  directing  the 
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sale  of  real  estate,  and  an  order  confirming  such  sale. 
Kountze  v,  Erck,  45  Nebr.,  288. 

No  demand  on  corporate  ofiicers  is  necessary,  where 
a  demand  would  be  useless. 

A  stockholder  in  a  corporation  may  Sue  both  at  law 
and  in  equity  in  his  own  name  in  behalf  of  his  interests 
and  to  vindicate  a  wrong  done  the  corporation,  when  it 
can  not  or  will  not  do  so  in  its  corporate  capacity;  and 
under  like  circumstances  a  stockholder  may  defend  in  his 
own  name  an  action  brought  against  the  corporation. 
Wilcox  V.  Bickvly  11  Nebr.,  154;  Fitzgerald  v.  Fitzgerald j  41 
Nebr.,  374;  Morrill  v.  Little  Falls  Mfg.  Co,,  48  N.  W.  liep. 
[Minn.],  1124;  Waymire  v,  San  Francisco  d  S,  M,  R.  Co., 
44  Pac.  Rep.  [Cal.],  1086;  Park  v.  Petrole^nn  Co.,  25  W.  Va., 
108;  Park  v.  Oil  Co.,  26  W.  Va.,  486. 

Tibbets  Bros.,  Morey  &  Anderson,  contra: 

It  is  against  public  policy  to  allow  party  stockholders 
to  intervene  and  complicate  the  action.  Farmers  Loan 
&  Trust  Co.  V.  Kansas  City,  W,  d  \.  W.  R.  Co.,  53  Fed. 
Rep.,  182,  186;  Judge  Caldwell's  Address,  St  Louis,  20th 
February,  1896. 

Sullivan,  J. 

Earlier  in  the  term  there  was  a  judgment  denying  an 
application  for  a  mandamus.  The  opinion  then  filed  con- 
tains a  statement  of  the  facts  upon  which  it  was  held  that 
the  respondent,  one  of  the  judges  of  the  third  district, 
was  right  in  refusing  to  fix  the  amount  of  a  supersedeas 
bond.  State  v.  Holmes,  59  Nebr.,  503.  At  relator's  in- 
stance, we  have  again  examined  the  record,  and  have 
reached  the  conclusion  that  our  former  decision  was 
unsound,  and  that  the  peremptory  writ  should  have 
been  granted.  The  petttion  of  intervention  and  the  mo- 
tion resisting  confirmation  of  the  sale  in  question,  taken 
together,  show  that  Bugbee  is  a  stockholder  of  the  in- 
solvent corporation;  that  the  receiver,  appointed  at  the 
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request  and  for  the  benefit  of  creditors,  has  dealt  with 
the  assets  of  the  company  in  a  reckjess  and  improvident 
manner,  and  that,  if  his  actions  are  permitted  to  go  un- 
challenged, he  will  waste  and  dissipate  a  large  amount 
of  valuable  property  belonging  to  the  bank.  It  likewise 
appears  that  the  corporation  is  not  represented  in  the 
suit;  that  if  it  has  any  ojfficers  who  are  competent  to  rep- 
resent it,  they  refuse  to  act,  and  that  the  rights  of  stock- 
holders are,  therefoi*e,  unprotected. 

The  order  of  the  court  confirming  the  receiver's  sale 
and  disposing  of  the  intervention  is  as  follows:  "This 
cause  came  on  to  be  heard  before  the  court  on  the  motion 
of  John  E.  Hill,  receiver  of  the  Lincoln  Savings  Bank 
and  Safe  Deposit  Company,  for  the  confirmation  of  sale 
of  assets  of  the  said  defendant  bank  in  compliance  with 
the  order  of  the  court,  heretofore  made,  together  with 
the  objections  filed  thereto,  and  the  motion  of  Charles 
L.  Bugbee  to  set  aside  and  vacate  said  sale,  -before 
Edward  P.  Holmes,  judge  of  the  district  •court,  sitting 
at  chambers,  on  the  10th  day  of  October,  1899. 

"The  court  finds  that  the  said  Charles  L.  Bugbee  has 
no  right  or  standing  to  be  heard  in  said  cause  or  to  object 
to  the  sale  of  such  assets  of  the  said  defendant  bank,  for 
the  reason  that  he  is  not  a  party  in  the  above  entitled 
cause,  nor  has  at  any  time  heretofore,  obtained  leave  of 
court,  to  enter  his  appearance  therein,  to  be  made  a  party 
thereto,  or  to  intervene  in  said  cause,  for  the  purposes  of 
objecting  to  any  proceedings  or  to  obtain  any  rights  or 
benefits  in  such  proceedings. 

"The  court  further  finds  that  said  sale  was  in  all  re- 
spects regular,  legal  and  equitable  and  that  it  is  for  the 
best  interests  of  the  trust  represented  by  said  receiver 
that  said  sale  be  confirmed. 

"It  is  therefore  considered,  ordered  and  adjudged  and 
decreed  that  said  sale,  in  all  respects  be  confirmed;  that 
the  objections  thereto  be  overruled,  and  that  the  motion 
to  set  aside  said  sale  be  overruled.  To  all  of  which  the 
said  Bugbee  excepts,  and  forty  days  from  the  rising  of 
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the  court  allowed  to  reduce  his  exceptions  to  writing. 
The  said  Bugbee  prays  an  appeal,  and  prays  the  court 
to  fix  a  supersedeas  bond  superseding  the  order  herein 
made  confirming  said  sale.  For  the  reasons  above  given 
the  court  refuses  to  fix  a  supersedeas  bond.  To  which 
ruling  the  said  Bugbee  excepts." 

This  order  seems  to  have  been  made  on  the  theory 
that  Bugbee  had  not  yet  become  a  party  to  the  action, 
and  that  he  might  be  denied  the  right  to  intervene  be- 
cause he  failed  on  the  hearing  to  show  facts  which,  in  the 
opinion  of  the  court,  would  entitle  him  to  have  the  sale 
set  aside.  We  think,  however,  that  the  intervention  was 
effective,  and  that  the  relator  was  a  party  to  the  suit 
before  the  hearing  was  had.  Under  section  50a,  Code  of 
Civil  Procedure,  any  person  who  has,  or  claims,  an  in- 
terest in  the  matter  in  litigation  may  become  a  party 
thereto  and  have  his  rights  determined.  This  section 
does  not  contemplate  intervention  by  leave  of  court.  It 
gives,  absolutely,  to  any  person  who  can  show  by  proper 
averments  that  he  has  an  interest  in  the  subjetit  of  the 
controversy,  the  right  to  become  a  party  and  to  obtain 
an  adjudication  of  his  claims.  The  court  has  no  authority 
to  exclude  from  the  case  an  intervener  whose  pleading 
discloses  a  direct  interest  in  the  matter  of  litigation;  it 
must  give  judgment  on  the  merits;  it  must  decide  in  his 
favor  or  against  him;  and  if  against  him,  it  must  accord 
him  the  rights  which  belong  to  any  other  unsuccessful 
suitor. 

The  next  question  to  be  considered  is  whether  the 
relator  pleaded  facts  sufficient  to  show  that  he  had 
an  interest  in  the  matter  in  litigation  within  the 
meaning  of  the  statute.  We  think  he  did.  As  a 
stockholder  he  was  entitled  to  have  the  corporate 
assets  honestly  and  wisely  administered.  A  cor- 
poration holds  its  property  in  trust  for  the  share- 
holders, who,  like  any  other  beneficial  owner,  may  insist 
that  it  shall  be  properly  managed  and  preserved  from 
waste,    Rabe  v,  Dunlapj  51  N.  J.  Eq.,  40;  Pearsan  v.  Con- 
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cord  Railroad  Corporation,  62  N.  H.,  537;  Fogg  v.  Blair,  139 
U.  S.,  118.  This  interest  has  been  frequently  held 
sufficient  to  justify,  under  proper  circumstances,  an  in- 
tervention by  a  stockholder  in  jurisdictions  where  the 
right  to  intervene  is  not  absolute.  Bronson  v.  La  Crosse 
&  M.  R.  Co.,  2  Wall'  [U.  S.],  283;  Morrill  v.  Little  Falls 
Mfg,  Co.,  46  Minn.,  260;  Waymire  v.  San  Franci^nco  &  S. 
M.  R.  Co.,  112  Cal.,  646.  Where  the  corporation  can  not, 
or  will  not,  protect  the  interests  of  the  stockholders,  the 
latter  may  intervene  for  their  own  protection.  The  right 
has  its  foundation  in  necessity,  and  is  given  to  prevent 
a  failure  of  justice;  for  whatever  is  an  injury  to  the  cor- 
poration is,  of  course,  an  injury  to  the  stockholders.  But 
it  is  suggested  by  counsel  for  respondent  that  the  receiver 
represents  the  corporation,  and  that  he  was  in  good  faith 
executing  his  trust.  The  receivership  was  in  the  nature 
of  an  equitable  execution;  and,  practically,  the  receiver 
represents  the  corporation  no  more  than  the  sheriff  rep- 
resents the  attachment  defendant  whose  prop^ty  he  has 
seized.  Besides,  it  appears  from  the  petition  of  interven- 
tion and  motion  to  vacate  the  sale  that  he  has  wasted, 
and  is  now  wasting,  the  trust  property.  If  this  be  true, 
it  is  time  that  some  one  else  should  take  charge  of  the 
interests  of  the  stockholders.  If  their  rights  ar^  being 
sacrificed,  it  can  make  little  difference  to  them  whether 
the  receiver's  conduct  is  the  result  of  bad  judgment  or 
bad  motive. 

The  judgment  heretofore  rendered  is  set  aside  and  the 
peremptory  writ  granted. 

Writ  allowed. 
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Jeppe  Jorgensen  v.  Fred  R.  Kingsley  et  al. 

Filed  March  21,  1900.    No.  9,197. 

1.  Account  Stated:    Definition.     An   account  stated   is   merely   an 

agfrcement  between  persons  who  have  had  previous  transactions, 
fixing  the  amount  due  as  the  result  of  an  accounting. 

2.  Illegal  Contracts:    Not  Enforceable.     Courts   will   not   enforce 

contracts  which  are  shown  to  be  illegal. 

3.  Teferse  of  Usury:     Account  Stated:  .  Plea   of  Fraud.     In  an 

actirn  on  an  account  stated,  the  defense  of  usury  is  available 
without  alleging  that  the  balance  claimed  to  be  due,  was  agreed 
to  in  consequence  of  fraud  or  mistake. 

Error  to  the  district  court  for  Kearney  county.  Tried 
below  before  Beall,  J.    Reversed. 

* 

Fdenart  d  Hunger  and  L.  W.  IlayuCy  for  plaintiff  in 
error: 

An  agreement  to  pay  an  illegal  rate  of  interest  for 
past  forbearance  is  without  consideration,  and  can  not 
be  enforced.  No  contract,  no  matter  how  binding  its 
terms  may  be,  will  bind  the  promisor  to  pay  usury.  Rich- 
ards V.  Koiintze^  4  Nebr.,  200. 

Ed  L.  Adams,  contra: 

To  constitute  a  plea  of  usury,  there  must  be  a  state- 
ment of  the  contract  claimed  to  be  usurious,  with  whom 
it  was  made,  its  terms  and  character,  and  the  amount  of 
interest  agreed  upon  to  be  rej«erv'ed,  taken  or  received. 
Bell  V.  Stoice,  44  Nebr.,  210.  To  illustrate  the  absurdity 
of  the  position  taken  by  plaintiff  in  error  in  reference 
to  the  question,  whether  the  contract  is  usurious, 
suppose  that  A  had  executed  and  delivered  to  B,  for 
value,  his  promifrsory  note  at  a  legal  rate  of  interest. 
The    note    had    run    for    several    years    without    being 
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paid.  They  get  together  and  cojoapute  the  balance  due, 
and  by  mistake,  or  any  other  oversight,  a  new  note 
is  taken,  and  there  is  included  in  the  note  a  sum  in  excess 
of  the  actual  amount  due;  could  we  say  the  new  note  was 
tainted  with'  the  vice  of  usury?  Not  if  we  observe  the 
rule,  that  there  must  be  a  contract  and  agreement  for  the 
one  to  take  and  the  other  to  receive  a  compensation  for 
the  forbearance,  greater  than  is  permitted  by  law. 

J.  L.  McPheeley  also  appeared  of  record  for  defendants. 

Sullivan,  J. 

This  action  was  brought  by  Kingsley  Brothers,  a  bank- 
ing firm  doing  business  at  Minden,  to  recover  of  Jeppe 
Jorgensen,  one  of  their  customers,  a  balance  claimed  to 
be  due  them  upon  an  account  stated.  The  answer  al- 
leged that  the  defendant  had  been  for  several  years  a  bor- 
rower of  money  at  the  plaintiffs'  bank  Tinder  an  arrange- 
ment whereby  he  Avas  to  pay  interest  at  the  rate  of  10 
per  cent  per  annum  on  all  overdrafts,  and  that  such  in- 
terest should  be  charged  monthly  to  his  account.  It  was 
further  alleged  that  the  account  stated  covered  the  trans- 
actions of  the  parties  from  February  2,  1890,  to  March 
16,  1896,  and  that  there  was  included  in  the  balance 
agreed  upon  the  sum  of  J363.20,  which  represented  usuri- 
ous interest  on  advances,  computed  sometimes  at  the 
rate  of  30  per  cent  per  annum.  An  itemized  statement 
showing  the  amount  of  each  overdraft,^  its  duration  and 
the  amount  of  interest  charged  thereon  at  the  end  of  each 
month  is  attached  to  and  made,  by  averment,  a  part  of 
the  answer.  At  the  trial  of  the  cauhe,  the  court  held  that 
the  answer  did  not  st^te  facts  sufficient  to  constitute  a 
defense;  refused  to  permit  Jorgensen  to  introduce  his 
evidence,  and  directed  the  jury  to  return  a  verdict  against 
him.  It  is  now  contended  that  these  rulings  were  errone 
ous,  and  that  the  judgment  rendered  in  favor  of  the  plain- 
tiffs should  be  reversed.  The  argument  advanced  in  be- 
half of  Kingsley  Brothers  is  that  no  error  was  committed 


46  NEBKASKA  REPORTS.       *     [Vov.  60 


Jorsensen  v.  Kine^sley. 


by  the  trial  court,  because  (1)  the  original  agreement 
between  the  parties  was  not  illegal,  and  (2)  because  an 
account  stated  is  invulnerable  unless  assailed  for  fraud 
or  mistake. 

In  regard  to  the  first  proposition,  it  is  sufficient  to  re- 
mark that,  inasmuch  as  no  recovery  was  sought  on  the 
original  contract,  it  can  not  be  a  material  factor  in  the 
case.  The  vital  and  determinative  question — and  the 
only  question  with  which  we  need  concern  ourselves — 
is  whether  the  contract  in  suit  is  a  valid  and  enforceable 
contract.  An  account  stated  is  merely  an  agreement  be- 
tween persons  who  have  had  previous  transactions  fixing 
the  amount  due  as  the  result  of  an  accounting.  Claire  v. 
Claire,  10  Nebr.,  54;  1  Am.  &  Eng.  Ency.  Law  [2d  ed.], 
437;  1  Ency.  PI.  &  Pr.,  87. 

The  defendant  in  the  present  case  does  not  assert  that 
he  agreed  to  the  balance  claimed  in  consequence  of  any 
fraud  or  misappi^hension,  but  insists  that  there  is  in- 
cluded in  such  balance  usurious  interest  which  the  plain- 
tiffs should  not  be  permitted  to  recover.  It  is,  of  course, 
elementary  law  that  courts  will  not  enforce  illegal  con- 
tracts; and  yet  that  is  precisely  what  was  done  in  this 
case.  It  appears  by  the  averments  of  the  answer  that 
the  balance  sued  for  includes  extortionate  interest 
charges,  and  the  court  held  that  such  charges  were  re- 
coverable. The  holding  is  contrary  to  the  statute  which 
declares  that,  if  illegal  interest  be  directly  or  indirectly 
contracted  for,  taken  or  reserved,  the  plaintiff's  recovery 
shall  be  limited  to  the  principal  of  the  loan.  Compiled 
Statutes,  1899,  ch.  44,  sec.  5.  The  account  stated  was,  in 
part,  a  contract  for  the  payment  of  usury;  it  was  pro- 
scribed by  the  statute  and  should  not  have  been  enforced. 
No  form  of  usurious  contract  possesses  inviolable  sanc- 
tity. The  law  against  usury  is  founded  upon  public  pol- 
icy; and  the  policy  of  the  state  is  not  to  be  frustrated  by 
the  devices  of  the  usurer.  If  the  allegations  of  the  answer 
be  true,  the  decision  in  favor  of  plaintiffs  requires  the  de- 
fendant to  pay  interest  on  his  overdrafts  at  an  unlawful 
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rate.    The  judgment  is  therefore  reversed,  and  the  cause 
remanded. 

Reversed  and  remanded. 


Sophia  L.  Bennett  et  al.  v.  Charles  C.  McDonald. 

Filed  March  21,  1900.    No.  10,422. 

1.  Evidence:    Influence  on  Jury.    The  admission  of  immaterial  evi- 

dence which  could  not  have  influenced  the  minds  of  the  jury  is 
not  reversible  error- 

2.  Sale  of  Property!    Fral-d:     Rights  of   Creditors:     Res    Gest^: 

Conversations  of  Vendor  and  Vendee.  In  the  trial  of  an 
action  in  which  a  sale  of  property  is  questioned  as  having  been 
made  in  fraud  of  the  rights  of  creditors,  it  is  proper  to  receive 
in  evidence  conversations  of  the  vendor  and  vendee  in  negotiat- 
ing and  consummating  contracts  out  of  which  arose  the  con- 
sideration for  the  alleged  fraudulent  transfer. 

3. :  :  :   Evidence:   Motives  or  Conduct  of  Parties. 

In  the  trial  of  actions  in  which  a  fraudulent  transfer  of  prop- 
erty is  alleged,  any  evidence  which  reasonably  tends  to  illumine 
the  transaction  and  explain  the  motives  or  conduct  of  the 
parties  is  admissible. 

4.  District  Court:    Judicial  Notice:    Contents  of  Brief.     The  dis- 

trict court  will  not   take  judicial   notice  of  the  contents  of  a 
brief  filed  by  one  of  the  litigants  in  this  court  when  the  cause  • 
was  pending  here  on  appeal  or  error. 

5.  Instructions  Not  Based  on  Evidence.    It  is  not  error  to  refuse  in- 

structions which  are  not  based  on  the  evidence. 

6.  Evidence  Sufficient.     Evidence  examined,  and  found  sufficient  to 

support  the  judgment. 

Error  to  the  district  court  for  Douglas  county. 
Tried  below  before  Dickinson,  J.  Rehearing  of  case 
found  on  page  234,  59  Nebr.    Judgment  below  affirmed. 

Hall  d  McCuUoch,  for  plaintiffs  in  error: 

This  was  a  transaction  between  relatives,  and  the  bur- 
den of  proving  actual  consideration,  and  that  the  trans- 
action was  in  good  faith,  was  upon  McDonald,  the  pur- 
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chaser.  Phnnmer  v.  Rummcly  26  Nebr.,  142;  Stcinkraus  v. 
Eorth,  44  Nebr.,  777. 

W.  W,  Morsman  and  E.  M.  Mor smart,  contray  as  to  bona 
fides  of  transaction  between  relatives  and  as  to  the  bur- 
den of  proof,  cited:  Thompson  v,  Loenig,  13  Nebr.,  386; 
Fisher  t\  Herron^  22  Nebr.,  185;  Bartlett  v,  Cheeshrough,  23 
Nebr.,  767. 

A  preponderance  was  sufficient.  Stevens  v,  Carson,  30 
Nebr.,  550;  Carson  v.  Stevens,  40  Nebr.,  112;  McEvony  v. 
Roicland,  43  Nebr.,  97;  Steinkraus  v,  Korth,  44  Nebr.,  777. 
There  is  no  authority  for  holding  that  .the  fact  must  be 
clearly  proven.  Such  a  rule  requires  more  than  a  pre- 
ponderance, and  in  a  civil  case,  a  preponderance  is  all 
that  is  required. 

Sullivan,  J. 

This  is  the  second  hearing  of  this  case.  The  events  in 
which  the  litigation  had  its  origin  are  chronicled  in  the 
former  decision  (Bennett  v.  McDonald,  59  Nebr.,  234), 
reversing  the  judgment  of  the  district  court  for  what 
was  conceived  to  be  error  in  the  admission  of  testi- 
mony  given    by   McDonald   as   a   witness   in    his   own 

.behalf.  A  further  and  more  thorough  examination  of 
the  record  has  given  us  a  clearer  and  better  view  of  the 
scope  and  purpose  of  the  evidence  held  to  have  been  erro- 
neously admitted,  and  we  are  now  convinced  that  we 
were  entirely  wrong  upon  both  points  decided  adversely 
to  the  plaintiff. 

In  regard  to  the  first  point,  it  was  said  that  the  witness 
should  not  have  been  permitted  to  testify  that  he  di- 
rected Conroy  to  invoice  the  stock  in  question  at  whole- 
sale prices,  because  that  fact  was  not  relevant  to  the 

•  issue,  and  may  have  induced  the  jury  to  believe  that  the 
transaction  under  investigation  was  an  honest  one.  It 
may  be  conceded  that  the  evidence  had  no  legitimate 
tendency  to  prove  that  the  sale  by  Irish  to  McDonald 
was  made  in  good  faith  and  without  any  intent  to  hinder, 
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delay  or  defraud  the  vendor^s  creditors;  but,  considering 
the  purpose  for  which  the  testimony  was  offered,  and  its 
absolute  isolation  from  the  other  facts  developed  at  the 
trial,  we  can  not  believe  that  it  was  heeded  by  the  jury, 
or  that  it  swayed. them  in  the  slightest  degree  in  favor 
of  the  plaintiff's  theory  of  the  case.  The  invoice  was 
made  before  the  sale  of  the  stock,  and  had,  so  far  as  the 
record  shows,  no  relation  to,  or  connection  with,  that 
transaction.  It  was  not  received  in  evidence  and  the 
jury  were  not  advised  of  its  contents.  It  had,  in  our 
judgment,  no  bearing  whatever  upon  the  good  faith  of 
either  McDonald  or  Irish.  The  questions  propounded  to 
McDonald  were  evidently  designed  to  lay  the  foundation 
for  other  evidence  touching  the  value  of  the  property  in 
controversy,  at  the  time  it  was  seized  by  Bennett  under 
the  order  of  attachment.  The  foundation  was  not  fully 
established,  and  the  invoice  was  not  used.  It  is  possible, 
of  course,  that  the  jury  may  have  regarded  the  direction 
given  by  McDonald  to  Conroy  as  evidence  bearing  upon 
the  principal  fact  in  dispute;  but  if  so,  they  must  have 
acted  irrationally,  and  this  we  will  not  presume.  Few 
verdicts  would  stand,  if  courts  proceeded  on  the  assump- 
tion that  every  item  of  irrelevant  or  immaterial  evidence 
admitted  during  the  trial  of  a  cause  was,  through  the 
perversity  of  the  jury,  permitted  to  tell  in  favor  of  the 
successful  party. 

We  pass  now  to  the  consideration  of  the  third  and 
fourth  assignments  of  error,  w^hich  were  sustained  by  our 
former  decision.  These  assignments  challenge  the  cor- 
rectness of  some  rulings  of  the  court  admitting  in  evi- 
dence certain  conversations  between  McDonald  and  Irish. 
It  is  contended  by  counsel  for  the  defendants  that  proof 
of  what  was  said  between  the  parties  is  mere  hearsay; 
and»we  were  induced  on  the  former  hearing  to  so  hold. 
A  little  reflection,  with  a  fuller  comprehension  of  the 
record,  has  satisfied  us  we  were  wrong.  The  alleged  con- 
sideration for  the  transfer  in  question  was  an  indebted- 
nesSy  emerging,  it  is  claimed,  out  of  a  series  of  transac- 
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tions  between  Irish,  acting  for  himself,  and  McDonald 
acting  as  the  agent  of  his  wife.  Whether  this  indebted- 
ness was  genuine  or  fictitious,  real  or  simulated,  was  the 
nub  and  core  of  the  whole  controversy.  To  show  that  it 
was  real,  and  that  it  was  the  ultimate  and  honest  product 
of  all  the  dealings  between  the  parties,  it  was  proper  that 
every  one  of  their  business  transactions  should  be  dis- 
se<ted  and  its  elements  laid  bare.  The  balance  claimed 
to  be  due  from  Irish  to  JIcDonald  was  the  result  of  a 
number  of  contracts,  settlements  and  agreements  for  the 
correction  of  errors.  To  prove  these  things,  it  was  neces- 
sary to  show  what  the  parties  said  to  each  other  in  rela- 
tion to  the  several  matters  at  the  time  they  were  under 
consideration.  Such  evidence  was  clearly  original,  and 
was,  in  fact,  the  only  means  by  which  it  could  be  proven 
that  contract  relations  existed  between  them.  "Where 
there  is  a  series  of  transactions,"  say  the  supreme  court 
of  Indiana,  "bound  together  and  resulting  in  one  con- 
summated contract,  all  that  is  said  and  done  by  the  par- 
ties in  the  course  of  their  negotiations,  and  as  part  of  the 
consummated  agreement,  ai'e  competent  in  all  cases 
where  they  are  relevant  and  affect  the  question  of  con- 
sideration." Colt  i\  McCormell,  116  Ind.,  249,  255.  Authori- 
ties in  support  of  our  conclusion  that  the  rulings  of  the 
trial  court  upon  this  branch  of  the  case  were  correct  are 
not  wanting.  Kenney  v.  FhilUpy,  91  Ind.,  511,  513;  Porter  v. 
Walt;:,  108  Ind.,  4:0;  Paul  v.  Berry,  78  111.,  158;  Kimball  v. 
Huntington,  10  Wend.  [N.  Y.],  675;  Bradner,  Evidence, 
345. 

Thei'e  are  some  other  assignments  of  error  based  on 
the  admission  and  rejection  of  testimony,  but  they  do  not 
merit  special  consideration.  In  actions  of  this  character, 
both  parties  are  entitled  to  a  wide  range  of  evidence. 
Anything  reasonably  tending  to  illumine  the  transa/^tion 
under  investigation  by  explaining  the  motives  or  conduct 
of  the  parties  is  generally  received,  and  given  to  the  jury 
for  what  it  is  worth.  In  dealing  with  the  evidence,  the 
trial  court  exercised  admirable  judgrment,  and  has  made 
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a  record  which,  for  its  size,  is  siBgulaxly  free  from  rulings 
of  doubtful  propriety. 

It  is  claimed  that  the  law  of  the  case  as  settled  in 
Bennett  v.  McDonald,  52  Nebr.,  278,  was  disregarded  at 
the  trial.  The  brief  referred  to  in  that  decision  is  not  in 
the  record  before  us,  and  the  district  court  was  not  bound 
to  take  judicial  notice  of  its  contents.  The  court,  there- 
fore, did  not  err  in  making  its  rulings  in  accordance  with 
the  general  law. 

It  is  argued  that  the  verdict  is  contrary  to  the  ninth 
instruction,  which  informed  the  jury  that  the  written 
statements  made  by  Irish  to  the  McDonalds  were  not  con- 
clusive evidence  that  the  business  was  profitable,  and 
that  it  was  necessary  to  show,  in  some  way,  an  actual  net 
gain.  There  was  other  evidence  of  profits.  Besides,  the 
jury  might,  under  the  instruction,  base  their  finding  on 
the  written  statements  referred  to,  although  regarding 
them  as  disputable  evidence  of  the  facts  to  which  they 
bore  witness. 

The  defendants  tendered  instructions  whereby  they 
sought^  to  submit  to  the  jury  the  theory  that  Irish  and 
Jlrs.  McDonald  were  partners.  These  requests  were 
properly  refused,  because  there  was  no  evidence  tending 
to  prove  a  partnership,  and  for  other  sufficient  reasons 
which  it  is  needless  to  mention. 

The  contention  that  the  verdict  is  not  supported  by 
sufficient  evidence  can  not  be  sustained.  Two  juries  have 
found  in  favor  of  the  plaintiff.  Both  verdicts  were  sus- 
tained by  the  trial  court,  and  we  see  no  special  reason 
to  doubt  the  justice  of  plaintiff's  claim.  The  judgment 
heretofore  rendered  by  this  court  is  vacated,  and  the 
judgment  of  the  district  court 

Affirmed. 
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William  Veith,  appellee,  v.  Nicholas  Bess  et  al., 
APPELLEES,  Impleaded  with  Grainger  Brothers 

ET  AL.,   appellants. 

Filed  March  21,  1900.    No.  9,158. 

1.  Appointment  of  Receiver:  Waiver  op  Statutory  Notice.    A  court 

has  power  to  appoint  a  receiver  where  the  parties  to  a  suit 
waive  the  statutory  notice  and  consent  to  the  appointment. 

2.  Sufficiency  of  Petition.    A  petition  which  shows  that  a  partnership 

is  insolvent,  that  there  is  dissension  between  the  partners, 
probability  of  waste,  and  necessity  for  an  accounting  and  dis- 
solution, states  facts  sufficient  to  warrant  the  court  in  taking 
cognizance  of  the  case. 

3.  Receiver:    Partnp:rship  Assets.    In  such  case  the  court  may  ap- 

point a  receiver  to  take  charge  of  the  partnership  assets^ 

4. :  Partnership  Property:  In  Custodia  Legis.  When  part- 
nership property  is  in  the  hands  of  a  receiver  it  is  in  the  cus- 
tody of  the  law,  and  is  to  be  administered  by  the  court  for  the 
benefit  of  all  the  firm  creditors. 

5.  :    Garnishee.    In  such  case  the  receiver  can  not  be  sued,  or 

summoned,  as  garnishee  in  respect  to  the  property  in  his  posses- 
sion by  virtue  of  his  trust. 

6.  Creditor:     Entry    of    Appearance:     Objection    to    Jurisdiction. 

And  a  creditor  who  enters  his  appearance  in  the  receivership 
case  and  invokes  the  powers  of  the  court  in  his  behalf  with  re- 
spect to  the  execution  by  the  receiver  of  his  trust,  can  not 
afterwards  be  heard  to  object  to  the  jurisdiction  of  the  court. 

7.  Attorney  of  Party  Not  Proper  Receiver.     An  attorney  represent 

ing  parties  interested  in  the  property  being  administered  by  :* 
receiver  is  not  a  proper  person  to  be  appointed,  or  to  act,  a 
the  legal  adviser  of  the  receiver  where  the  interests  involve, 
are,  or  are  likely  to  be,  conflicting. 

8.  Evidence  Sufficient.     Evidence  examined,  and  found  sufiBcient  to 

sustain  the  findings  of  the  court. 


Appeal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Hall,  J.    Reversed. 

F.  H.  Woods,  for  Grainger  Bros.,  appellants. 

Willard  E.  Stewart,  for  Helena  Lau,  appellant. 

Stevens  &  Cochran,  for  John  Kranz,  appellant 
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Broody  &  Pettis,  far  William  Veith  and  Nicholas  Ress, 
appellees. 

F.  A.  Boehmer,  also  appeared  for  appellants. 

Sullivan,  J. 

William  Veith  and  Nicholas  Ress  were  retail  grocers 
doing  business  in  the  city  of  Lincoln  under  the  firm  name 
of  Veith  &  Ress.  The  business  had  not  prospered,  and 
on  December  4,  1895,  the  partnership  being  insolvent,  an 
action  was  instituted  by  Veith  against  Ress  to  obtain 
a  dissolution,  an  accounting  and  a  distribution  of  assets 
among  creditors.  The  defendant  waived  notice  and  ap- 
peared voluntarily.  By  consent  of  the  parties,  Henry 
Schaal  was  appointed  receiver  and  entered  upon  the  ex- 
ecution of  his  trust.  He  received  and  adjusted  the  claims 
of  creditors,  and,  in  due  time,  made  a  report  of  his  doings 
in  that  behalf  to  the  court.  To  this  report  the  appel- 
lants, who  are  creditors,  filed  objections,  and  in  various 
ways  invoked  the  action  of  the  court,  and  obtained  rul- 
ings and  orders  on  the  theory  that  the  court  was  properly 
invested  with  jurisdiction  of  the  cause,  and  authorized 
to  administer  the  estate  of  the  insolvent  firm.  During 
the  pendency  of  the  case  instituted  by  Veith  against 
Ress,  Hans  P.  Lau,  notwithstanding  the  fact  that  his 
claim  had  been  allowed  by  the  receiver  and  approved  by 
the  court,  sued  the  partners  in  the  county  court  and  re- 
covered judgment  against  them.  Proceeding  then  by 
garnishment,  he  obtained,  in  the  county  court,  an  order 
on  the  clerk  of  the  district  court  directing  him  to  pay 
this  judgment  in  full  out  of  funds  which  had  come  into 
his  hands  as  a  result  of  a  sale  by  the  receiver  of  the  part- 
nership property.  The  gamisher  afterwards  filed  a 
pleading  in  this  case  denying  the  jurisdiction  of  the  court 
and  claiming  a  first  lien  on  the  partnership  assets. 

It  is  contended  that  the  court  had  no  power  to  appoint 
a  receiver,  because  the  statutory  notice  bad  not  been 
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given.  Originally  the  only  parties  to  the  suit  were  Veith 
and  Ress.  The  property  embraced  in  the  receivership 
belonged  to  them,  and  they  were  entitled,  of  course,  to 
make  any  lawful  disposition  of  it.  The  plaintiff  asked 
to  have  it  put  into  the  hands  of  a  receiver,  and  the  de- 
fendant consented.  This  he  had  a  right  to  do.  The  pro- 
vision of  the  statute  with  respect  to  notice  was  for  his 
benefit,  and  it  was  therefore  competent  for  him  to  waive 
notice.  It  was  so  decided  in  Fanners  &  Merchants  Bank 
V.  Oerman  Nat.  Bank,  59  Nebr.,  229. 

It  is  next  contended  that  the  petition  does  not  state 
facts  sufficient  to  warrant  the  court  in  taking  cognizance 
of  the  cause.  We  think  it  does.  It  shows  insolvency,  dis- 
sension between  the  partners,  probability  of  waste  and 
necessity  for  an  accounting  and  dissolution.  This  surely 
was  enough.  15  Ency.  PL  &  Pr.,  1054;  2  Bates,  Partner- 
ship, sees.  583,  593,  993;  3  Pomeroy,  Equity  Jurispru- 
dence, sec.  1333. 

The  district  court  having  obtained  jurisdiction  of  the 
cause,  and  having,  by  its  receiver,  laid  hold  of  the  part- 
nership property,  the  garnishment  proceeding  was  inef- 
fective; it  accomplished  nothing.  The  rule  is  that  when 
partnership  property  is  in  the  hands  of  a  receiver,  it  is 
in  the  custody  of  the  law  and  is  to  be  administered  by 
the  court  for  the  benefit  of  all  the  firm  creditors.  2 
Bates,  Partnership,  sec.  1006;  Jackson  v.  Lahee,  114  111., 
287;  Holmes  v.  McDowelly  76  N.  Y.,  596.  The  possession 
of  the  rei*eiver  is  the  possession  of  the  court  by  which  he 
has  been  appointed,  and  he  can  not  be  sued,  or  sum- 
moned, as  garnishee,  in  respect  to  property  in  his  pos- 
session by  virtue  of  his  trust.  14  Am.  &  Eng.  Ency.  Law 
[2d  ed.],  821.  "The  court,"  remarked  Romilly,  M.  R.,  in 
De  Winton  i\  Brecon,  28  Beav.  [Eng.],  200,  203,  "never  al- 
lows any  person  to  interfere  either  with  money  or  prop- 
erty in  the  hands  of  its  receiver,  without  its  leave, 
whether  it  is  done  by  the  consent  or  submission  of  the 
receiver  or  by  compulsory  process  against  him.*' 

But  it  is  further  contended  in  behalf  of  Lau  that  the 
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action  by  Veith  against  Ress  was  collusively  brought; 
that  it  was  designed  to  hinder  and  delay  creditors,  and 
that,  therefore,  the  court  should  have  renounccHl  juris- 
diction and  established  his  judgment  as  a  prior  lien  on 
the  partnership  assets.  It  is  also  argued  that  the  ap- 
pointment of  the  receiver  was  an  equitable  assignment 
and  void  for  want  of  conformity  with  the  statute  rege- 
lating voluntary  assignments.  All  of  these  matters  were 
submitted  to  the  trial  court,  and  we  are  not  prepared  to 
say  that  its  decision  sustaining  the  i*eceivership  is  con- 
trary to  the  evidence.  It  may  be  that  the  suit  was  not 
instituted  for  the  purpose  disclosed  by  tlie  petition,  but 
rather  for  the  purpose  of  evading  the  assignni<»nt  law 
and  to  obstruct  creditors  in  the  enforcement  of  their 
claims;  but  the  proof  oflfereil  to  sustain  tliis  liyi)()tliesis 
is,  certainly,  neither  decisive  nor  convincing.  In  this 
connection  it  may  not  be  out  of  place  to  remark  that 
the  appellants  have  probably  forfeited  their  right  to 
question  the  court's  authority  to  administer  tlie  partner- 
ship assets  for  the  benefit  of  all  the  creditors.  At  first 
they  seem  to  have  conceded  that  the  ccmrt  was  procecnl- 
ing  properly,  and  induced  it  to  go  forwanl  on  that  as- 
sumption. They  contested  the  claims  of  other  creditors, 
with  the  avowed  object  of  increasing  their  own  distribu- 
tive shares  of  the  fund  in  the  hands  of  the  receiver.  By 
this  conduct  they  have,  it  would  seem,  tak(»n  a  position 
from  which  they  can  not  reiede.  Jack-f^on  r.  Lahvv,  supra. 
One  of  the  attorneys  for  the  plaintiff  was  appointed 
as  attorney  for  the  receiver,  and  awarded  $100  for  his 
services.  This  allowance  was  resisted,  and  is  complained 
of  here.  We  think  the  court  erred  in  api)ointing  Mr. 
Pettis  to  act  for  the  receiver  over  the  ])r()test  of  cred- 
itors. The  interests  of  the  debtor  and  creditor  are  con- 
flicting, and  the  same  attorney  can  not  with  ])ropriety 
act  for  the  receiver  who  represents  both.  The*  statute 
provides:  "No  person  shall  be  appointed  receiver  who 
is  party,  solicitor,  counsel,  or  in  any  manner  interested 
in  the  suit/'    Code  of  Civil  Procedure,  sec.  271.    The  pol- 
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icy  that  requires  the  appointment  of  an  impartial  re- 
ceiver would  seem  to  dictate  that  his  legal  adviser  be 
impartial  too.  We  think  the  law  upon  this  subject  is 
correctly  stated  by  Beach  in  his  work  on  the  Law  of  Re- 
ceivers, Alderson's  edition  1897.  At  page  274,  the  learned 
author  says:  "The  same  reasons  which  sufllce  to  render 
the  legal  adviser  of  one  of  the  parties  to  an  action  ineli- 
gible to  be  appointed  receiver  operate  also  to  prevent 
him  from  being  allowed  to  act  as  counsel  for  the  receiver. 
Besides  his  interest  in  the  final  result  of  the  controversy, 
his  duty  to  protect  and  enforce  the  rights  of  one  of  the 
parties,  being  his  client,  will,  in  most  cases,  if  he  should 
also  act  as  counsel  for  the  receiver,  be  likely  to  impose 
upon  him  conflicting  and  inconsistent  duties,  such  as  can 
not  be  properly  performed  by  one  person." 

Several  of  the  appellants  contend  that  the  court  erred 
in  allowing  the  claim  of  the  First  National  Bank  of  Lin- 
coln. We  perceive  no  error  in  the  decision  complained  of. 
The  evidence  tends  to  show  that  the  bank  was  a  creditor 
of  Veith  &  Ress,  and  that  the  amount  allowed  it  was  cor^ 
i-ect.  There  is  in  the  record  no  evidence  indicating  that 
the  claim  should  have  been  rejected  either  in  whole  or 
in  part. 

Grainger  Bros,  insist  that  the  court  wrongfully  re- 
jected a  small  portion  of  their  claim.  During  the  pend- 
ency of  this  case,  they  sued  the  individual  partners  and 
obtained  judgment  against  them.  This  judgment  was 
offered  on  the  trial  below  as  conclusive  evidence  of  the 
amount  due  them  from  the  firm.  The  court,  however, 
was  not  bound  to  accept  it  as  conclusive.  It  had  juris- 
diction of  the  matter  and  could  determine  for  itself  all 
controversies  arising  between  the  creditors  and  the  re- 
ceiver. The  decision  as  to  the  amount  due  Grainger 
Bros,  is  supported  by  suflBicient  competent  evidence  and 
will  not  be  disturbed. 

John  Kranz  claims  a  preference  over  other  creditors 
on  the  theory  that  Veith  &  Ress  bought  merchandise  of 
him  without  any  intention  of  paying  for  the  same.    The 
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property  in  question  had  been  delivered  to  the  partner- 
ship, but  had  not  been  commingled  with  the  general  stock. 
The  claim  for  a  preference  can  not  be  sustained,  because 
there  is  no  proof  from  which  the  trial  court  was  bound 
to  infer  that  the  purchase  was  fraudulent.  The  abseuce 
of  an  intention  to  pay  is  not  a  necessary  and  inevitable 
conclusion  from  the  fact  that  a  purchaser  of  goods  is  in- 
solvent. 

For  the  error  committed  by  the  court  in  allowing  Mr. 
Pettis  f  100  for  services  rendered  by  him  as  attorney  for 
the  receiver  the  decree  will  be  reversed,  and  the  cause 
remanded  with  direction  to  the  district  court  to  render 
a  judgment  conforming  to  the  views  expressed  in  this 
opinion. 

Reversed  and  remanded. 


City  of  Omaha  v.  Fannie  M.  Croft,  Trustee,  et  al. 

Filed  Mabch  21,  1900.    No.  9,172. 

1.  Municipal  Corporation:   Liability  for  Acrrs  op  Officers:    Ultra 

Vires:  Ratification:  Trespass:  Damages.  A  municipal  cor- 
poration is  not  civilly  liable  for  the  acts  of  its  officers  appointed 
to  act  for  the  corporation,  which,  in  their  nature,  are  wholly 
and  necessarily  outside  of  the  powers  of  such  officers;  but 
such  unauthorized  acts  may  be  adopted  and  ratified  by  other 
officers  of  such  corporation,  acting  upon  a  matter  or  regarding 
a  subject  within  the  scope  of  their  general  powers  and  author- 
ity, although  such  unauthorized  acts,  in  the  manner  performed, 
constituted  a  trespass;  and  when  so  adopted  and  ratified,  the 
corporation  would  be  liable  for  the  damages  occasioned 
thereby. 

2.  Ratification:   Question  for  Jury.    The  question  of  ratification  or 

adoption  of  the  unauthorized  acts  of  the  officers  of  a  municipal 
corporation,  by  those  having  authority  to  act  in  the  premises, 
is  a  question  of  fact,  and,  when  properly  submitted  to  a  jury, 
its  finding  thereon  will  not  be  disturbed  in  this  court,  if  sup- 
ported by  sufficient  competent  testimony. 

3.  Civil  Liability  of  Corporation:  Opening  or  Widening  of  Streets: 

CaETDiacNATiON.     A   municipal   corporation  i«   cinllY   liable  in 
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damag'es  for  the  wrong-ful  acts  of  its  officers,  which  relate  to, 
and  arise  out  of,  matters  or  transactions  within  the  g'eneral 
powers  of  the  corporation,  and  in  respect  to  which  there  may 
be  a  corporate  liability,  and  if  such  officers,  under  the  authority 
of  the  corporation  to  open  or  widen  streets  or  boulevards,  com- 
mit a  trespass  upon  and  seize  and  appropriate  private  property 
for  such  purposes,  without  complying  with  the  statute  provid- 
ing for  the  condemnation  of  such  private  property,  the  corpora- 
tion is  liable  in  damages  therefor. 

4.  Suit  for  Damages:  Dedication  Ipso  Facto.    In  a  suit  for  damages 

for  the  seizure  and  appropriation  of  private  property  for  street 
or  boulevard  purposes,  a  judgment  in  such  action  will  work 
a  dedication  of  the  property  so  appropriated  to  the  corporation 
for  the  purposes  for  which  it  was  taken. 

5.  Instructions.   An  instruction  to  the  jury  set  out  in  the  opinion  not 

approved,  but  held  not  to  have  misled  the  jury,  and  not  preju- 
dicial error. 

Error  to  the  district  court  for  Douglas  county. 
Tried  below  before  Scott,  J.    Affirmed. 

W,  J.  Connelly  for  plaintiff  in  error. 

Charles  Ogden  and  Joel  W,  West,  eontra. 

HOLCOMB,  J. 

Suit  was  instituted  in  the  district  court  of  Douglas 
county  by  plaintiff,  defendant  in  error,  to  recover  for 
the  market  value  of  land  alleged  to  have  been  appropri- 
ated by  the  city  of  Omaha,  plaintiff  in  error.  The  plain- 
tiff alleged,  in  substance,  that  in  the  month  of  October, 
1894,  the  defendant  seized  and  appropriated  to  its  own 
use  a  strip  of  land  50  feet  in  width  and  330  feet  in  length, 
staked  off  and  graded  the  same  for  boulevard,  to  plain- 
tiff's damage  in  the  sum  of  $6,500.  It  is  also  alleged 
that  no  sum  had  been  paid  by  the  city  for  said  land,  and 
no  proceedings  had  been  taken  to  condemn  the  same  by 
the  exercise  of  the  right  of  eminent  domain.  The  answer 
of  the  defendant  city  denies  that  it  ever,  in  any  manner, 
seized  or  appropriated  the  strip  of  land  described  in  the 
petition,  and  says  that  if  said  strip  of  ground  is  traveled 
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by  persons  or  vehicles,  it  is  without  the  knowledge  or 
authority  of  the  defendant;  that  the  defendant  consents 
to  the  plaintiffs  or  others  owning  said  land  at  once  fenc- 
ing or  inclosing  the  same,  and  preventing  any  further 
travel  thereon,  which,  if  it  exists  or  has  existed,  it 
charges,  was  with  the  consent,  connivance  or  permission 
of  the  plaintiffs  for  the  purpose  of  commencing  and  main- 
taining the  action  for  damages  against  the  city.  The 
corporate  character  of  the  defendant  is  admitted,  and 
a  denial  is  entered  as  to  the  other  allegations  of  the  pe- 
tition. The  reply  denies  the  affirmative  allegations  of 
the  answer.  In  due  time  a  trial  was  had  to  the  court 
and  a  jury,  resulting  in  a  verdict  and  judgment  against 
the  city  for  $800,  with  interest  thereon  amounting  to 
174.66.  The  case  is  brought  here  for  review  of  alleged 
errors  committed  in  the  court  below. 

On  the  trial  of  the  case  it  is  made  to  appear  by  the 
evidence  that  certain  streets  in  the  city  of  Omaha,  by 
ordinance  of  the  city  council,  had  been  widened  and 
turned  into  a  boulevard,  and  placed  under  the  control 
and  supervision  of  the  board  of  park  commissioners, 
whose  creation,  powers  and  duties  are  defined  by  section 
1016,  chapter  12a,  of  the  Compiled  Statutes  of  1899,  the 
same  being  the  metropolitan  city  act  of  this  state. 
Among  other  things,  the  section  referred  to  provides  for 
the  appointment  of  a  board  of  park  commissioners,  com- 
posed of  five  members,  to  be  appointed  by  the  judges  of 
the  district  court,  and  defines  their  duties  as  follows:  "It 
shall  be  the  duty  of  said  board  of  park  commissioners  to 
lay  out,  improve  and  beautify  all  lands,  lots  or  grounds 
now  owned,  or  hereafter  acquired  for  parks,  parkways  or 
boulevards";  and  also,  "In  each  city  of  the  metropolitan 
class  there  shall  be  a  board  of  park  commissioners  who 
shall  have  charge  of  all  the  parks  and  public  grounds  be- 
longing to  the  city,  with  power  to  establish  rules  for  the 
management,  care  and  use  of  public  parks,  parkways 
and  boulevards,  and  it  shall  be  the  duty  of  said  board 
from  time  to  time  to  devise,  suggest  and  recommend  to 
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the  mayor  and  council  a  system  of  public  parks,  park- 
ways and  boulevards  or  additions  thereto,  ♦  ♦  ♦  and 
to  designate  the  lands,  lots  or  grounds  necessary  to  be 
used,  purchased  or  appropriated  for  such  purpose.  And 
thereupon  it  shall  be  the  duty  of  the  mayor  and  council 
to  take  such  action  as  may  be  necessary  for  the  appro- 
priation of  the  lands,  lots  or  grounds  so  designated,  the 
power  to  appropriate  lands,  lots  or  grounds  for  such  pur- 
pose being  hereby  conferred  upon  the  mayor  and  coun- 
cil." 

The  boulevard  mentioned  began  on  Ames  avenue, 
which  seems  to  be  one  of  the  prominent  streets  of  the 
city,  and  thence  runs  northward.  Immediately  south  of 
Ames  avenue,  connecting  with  the  boulevard  mentioned, 
is  a  street  known  as  Twentieth  street,  and  upon  which  is 
situated  the  property,  the  subject  of  this  controversy.  A 
petition  of  the  citizens  of  Omaha  w^  presented  to  the 
council,  praying  for  the  extension  of  the  boulevard  south- 
ward along  the  said  Twentieth  street,  and  other  streets 
not  here  necessary  to  mention.  A  committee  of  the  coun- 
cil viewed  the  location,  and  recommended  the  extension 
of  the  boulevard  as  petitioned  for,  the  report  of  the  com- 
mittee being  accompanied  by  a  proposition  or  recom- 
mendation from  the  board  of  park  commissioners  to  the 
effect  that  the  board  agree  to  accept  and  maintain  a 
boulevard  on. said  Twentieth  street,  and  other  streets 
therein  mentioned,  whenever  the  mayor  and  city  council 
would  cause  Twentieth  street  to  be  opened  100  feet  wide, 
and  cause  the  streets  mentioned,  including  Twentieth 
street,  to  be  graded  to  a  uniform  grade,  and  to  dedicate 
such  streets  as  boulevards,  and  place  them  under  the 
charge  and  control  of  the  park  commission.  An  ordi- 
nance was  then  introduced  and  passed  by  the  council  pro- 
viding as  follows: 

"Section  1.  That  the  following  named  streets  in  the  city 
of  Omaha  be  and  are  hereby  designated  for  a  driving 
boulevard  for  carriages  and  light  vehicles:  Nineteenth 
street  from  Chicago  street  north  to  Ohio  street;  thence 
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west  on  Ohio  street  to  north  20th  street;  thence  north 
on  20th  street  to  Ames  avenue. 

"Sec.  2.  That  said  boulevard  be  and  is  hereby  placed 
under  the  control  of  the  park  commission  for  the  purpose 
of  having  said  commission  take  charge  of  the  said  boule- 
vard and  to  occupy,  beautify  and  maintain  the  same  in 
such  a  manner  as  the  said  park  commission  may  deter- 
mine; provided  the  mayor  and  council  reserve  unto  them- 
selves the  right  to  control  the  use  and  traffic  thereon. 

"Sec.  3.  That  this  ordinance  take  effect  and  be  in  force 
from  and  after  its  passage." 

No  action  appears  to  have  been  taken  by  the  council 
towards  widening  any  of  the  streets  over  which  the  pro- 
posed boulevard  was  to  extend.  It  appears  that  the 
Twentieth  street  mentioned  in  the  ordinance  quoted  was 
sixty-six  feet  in  width,  except  where  abutted  by  plain- 
tiff's land,  an  unplatted  tract,  the  street  there  being  only 
thirty-three  feet  in  width,  the  land  in  controversy  occupy- 
ing the  other  half  of  the  street,  were  it  widened  so  as  to 
be  of  uniform  width  during  its  entire  length.  Under  the 
above  ordinance  the  board  of  park  commissioners  took 
possession  of  the  streets  mentioned,  and  caused  the  same 
to  be  surfaced  and  graded  to  a  proper  level,  and  in  so 
doing  took  possession  of  a  strip  of  plaintiff's  land  thirty- 
three  feet  in  width  and  330  feet  in  length,  thereby  making 
the  said  Twentieth  street  of  the  uniform  width  of  sixty- 
six  feet. 

It  is  conceded  that  the  park  commission  was  without 
authority  to  act  for  defendant  city  in  the  matter  of  widen- 
ing streets,  or  appropriating  private  property  for  such 
purposes,  and  that  such  acts  were  in  no  way  valid  or 
binding  upon  the  city,  unless  the  same  had  been  adopted 
or  ratified  by  the  proper  city  authorities,  thus  making 
such  unauthorized  acts  those  of  the  city  itself;  and  the 
case  was  tried  upon  the  theory  that,  before  the  city  be- 
came liable  for  the  acts  of  the  park  commission  in  seizing 
plaintiff's  land  and  using  the  same  for  boulevard  pur- 
poses, a  ratification  thereof  must  be  shown  to  have  been 
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made  by  the  officers  and  agents  of  the  city  having  au- 
thority to  condemn  the  land  in  the  first  instance.  The 
jury  were  instructed:  "If  the  board  of  park  commission- 
ers did  wrongfully  appropriate  said  strip  of  land,  the  de- 
fendant city  would  not  be  liable  for  such  strip  unless  such 
appropriation  was  afterwards  ratified  by  the  defendant 
city."  The  ordinance  quoted  authorized  the  park  com- 
mission to  take  possession  of  the  street  mentioned,  and 
maintain  the  same  as  a  boulevard  for  driving  purposes; 
and  the  evidence  shows  that,  assuming  to  act  under  the 
authority  given  them  by  ordinance,  they  entered  upon  the 
plaintiflf's  land,  seized  the  same,  parked,  surfaced  and 
graded  it,  so  as  to  make  it  suitable  for  the  purposes  in- 
tended, and  maintained  it  as  such,  sowing  grass-seed  on 
the  sidewalk  space,  grading  up  the  centre,  and  continu- 
ously keeping  employed,  at  the  expense  of  the  city,  a  per- 
son in  charge  of,  and  who  was  employed  in  sprinkling^ 
keeping  and  maintaining  in  proper  condition,  such  street 
as  a  boulevard;  and  that  all  of  the  expense  in  connection 
with  such  control,  labor  and  supervision  was,  by  ordi- 
nance of  the  city  council,  allowed  and  diiected  to  be  paid 
out  of  the  proper  funds  of  the  city  set  aside  for  such  pur- 
pose. It  also  appears  that  said  street  was  maintained 
and  kept  open  for  public  travel,  and  was  in  continuous 
use  by  the  public,  by  pedestrians  and  vehicles,  as  a  public 
highway.  The  question  of  ratification  having  been  prop- 
erly submitted  to  the  jury,  and  resulting  adversely  to  the 
contentions  of  the  city,  this  court  can  not  disturb  such 
finding,  if  supported  by  sufficient  competent  testimony, 
which  we  think  it  is.  The  owner  has  been  deprived  of 
the  use  of  his  property.  The  city,  through  its  officers  and 
agents,  has  taken  possession  of  it,  and  is  using  it  for  the 
benefit  of  the  public.  It  is  being  used  and  maintained  as 
a  public  thoroughfare.  The  unauthorized  acts  of  the  park 
commission  have  been  adopted  and  ratified  by  the  officers 
and  agents  of  the  city  having  authority  to  act  in  the  prem- 
ises. The  city  is  in  as  full,  complete  and  unrestricted  pos- 
session of  the  property  as  it  would  be,  and  is  using  the 
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same  for  boulevard  purposes  to  the  same  extent  as  it 
could,  had  the  property  been  taken^  by  proceeding  in  con- 
demnation in  the  exercise  of  the  right  of  eminent  domain. 
This,  in  our  judgment,  constitutes  an  appropriation  of  the 
property,  which  renders  the  city  liable  to  the  owners  for 
its  fair  market  value. 

Section  29  of  the  charter  act  (Compiled  Statutes,  ch. 
12a)  provides:  "Whenever  it  shall  become  necessary  to 
appropriate  private  property  for  the  use  of  the  city  for 
*  *  *  parkways,  boulevards,  ♦  ♦  ♦  and  such  appro- 
priation shall  be  declared  necessary  by  ordinance,  the 
maj'or,  with  the  approval  of  the  council,  shall  appoint 
three  disinterested  freeholders  of  the  city,  who  after  be- 
ing duly  sworn  to  perform  the  duties  of  their  appoint- 
ment with  fidelity  and  impartiality,  ♦  ♦  ♦  shall  assess 
the  damages  to  the  owners  of  the  property  and  parties 
interested  therein  respectively  taken  by  such  appropria- 
tion." Provisions  are  also  made  for  the  payment  or  de- 
posit of  the  damages  so  assessed,  and  for  appeals  from 
such  assessment.  It  is  urged  by  counsel  for  the  city  that, 
in  view  of  the  provisions  referred  to  for  condemnation  of 
private  property  for  boulevard  purposes,  the  acts  of  the 
park  board  and  city  council  are  void,  and  of  no  binding 
effect  upon  the  city,  and  that  no  liability  is  created 
thereby.  We  do  not  think  th^  principle  invoked  is  appli- 
cable to  the  case  at  bar.  If  the  acts  of  the  park  board 
were  adopted  or  ratified  by  the  city  council,  as  we  think 
they  were,  and  the  council  was  acting  upon  a  matter  or 
regarding  a  subject  within  the  scope  of  their  general 
power  and  authority,  although  such  acts,  in  the  manner 
performed,  constituted  a  trespass,  yet  the  city  would  be 
liable  for  the  damages  occasioned  thereby.  It  is  said  by 
Judge  Dillon,  in  the  fourth  edition,  section  969,  volume 
2,  of  his  excellent  work  on  Municipal  Corporations:  "The 
principle  that  a  municipal  corporation  is  bound  by  the 
acts  of  its  oflScers  only  when  within  the  charter  or  possi- 
ble scope  of  their  general  powers,  and  that  acts  which  in 
their  very  nature  are  wholly  and  necessarily,  under  all 
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circumstances,  outside  of  the  pK)wers  of  the  corporation, 
or  of  the  ofllcers  appointed  to  act  for  it,  and  therefore 
must  be  known  to  all  persons  to  be  so,  are  void  as  respects 
the  corporation,  is  vital;  and  the  opposite  doctrine  has 
no  support  in  reason,  and  very  little,  if  any,  in  the  judg- 
ments of  the  courts."     In  section  971  the  author  lays 
down  the  following  principle:  "Cases  such  as  those  just 
mentioned  are  to  be  distinguished  from  others  which  re- 
semble them  in  the  circumstance  of  relating  to  wrongful 
acts,  but  which  arise    out    of   matters  or  transactions 
within  the  general  powers  of  the  corporation,  and  in  re- 
spect of  which  there  may  be  a  corporate  liability.    Thus, 
if  in  exercising  its  power  to  open  or  improve  streets,  or  to 
make  drains  and  sewers,  the  agents  or  officers  of  a  munic- 
ipal corporation,  under  its  authority  or  direction,  commit 
a  trespass  upon,  or  take  possess^)n  of,  private  property, 
without  complying  with  the  charter  or  statute,  the  cor- 
poration is  liable  in  damages  therefor."    The  numerous 
authorities  cited  by  the  author  abundantly  substantiate 
the  principle  enunciated.    The  rule  is  reasonable  and  is 
amply  sustained.     In  the  case  of  Soulard  v.  Gitij  of  St. 
LmnSy  36  Mo.,  546,  552,  in  the  opinion,  it  is  said:  "In  this 
case  the  city  proceeded  to  take  and  appropriate  the  plain- 
tiff's property  without  pursuing  the  mode  prescribed  in  its 
charter  authorizing  it  to  enter  upon  and  use  for  its  own 
purpose  the  land  of  another  whenever  it  should  be  con- 
sidered necessary  or  expedient  for  the  furtherance  of  the 
public  interests.     The  act  done,  then,  was  without  au- 
thority of  law;  it  was  wrongful,  and  amounted  to  a  tres- 
pass."   Further  on  it  is  said :  "A  corporation  is  civilly  re- 
sponsible for  damages  occasioned  by  an  act,  as  a  trespass 
or  tort,  done  at  its  command,  by  its  agents,  in  relation  to 
a  matter  within  the  scope  of  the  purpose  for  which  it  was 
incorporated."     In  the  syllabus  of  the  same  case,  it  is 
held:   "A  corporation  is  civilly  responsible  for  damages 
occasioned  by  an  act,  as  a  trespass  or  tort,  done  at  its 
command,  by  its  agents,  in  relation  to  a  matter  within 
the  scope  of  the  purpose  for  which  it  was  incorporated. 
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Where  a  mnnicipal  corporation  opened  a  street  through 
the  lands  of  an  individual  without  first  having  the  land 
•condemned  and  damages  assessed  in  the  manner  provided 
by  its  charter,  in  an  action  against  such  corporation  for 
the  damages  sustained  the  value  of  the  land  taken  will  be 
the  measure  of  damages,  and  a  judgment  for  such  dam- 
ages will  work  a  dedication  of  the  land  to  the  corpora- 
tion/' See  also,  Mayor  and  Council  of  Rome  v.  Jenkins,  30 
6a.,  154;  City  of  Denver  v.  Peter son^  36  Pae,  Rep.  [Colo.], 

nil. 

Objections  are  made  to  the  admission  of  evidence  and 
several  instructions,  which  relate  to  questions  heretofore 
discussed,  and  they  will  not  be  further  noticed. 

Objection  is  also  made  to  the  instruction  of  the  court 
to  the  jury  with  reference  to  the  method  or  arriving  at 
the  amount  of  damages  sustained,  which  is  as  follows: 
"If  you  find  from  the  evidence  and  a  preponderance 
thereof  that  the  land  in  question  was  wrouj^ffully  and 
without  authority  of  law  taken  by  the  board  of  park  com- 
missioners and  appropriated  without  the  consent  of  the 
plaintiff  for  boulevard  purposes,  and  that  defendant  city ' 
afterwards  ratified  such  taking,  and  you  find  the  other 
material  allegations  in  plaintiff's  petition  have  been  es- 
tablished by  a  preponderance  of  the  evidence,  then  you 
would  be  authorized  in  allowing  the  plaintiff  the  highest 
market  Talue  of  said  strip  of  ground  for  any  purpose  for 
which  it  was  adapted  at  the  time  of  the  taking  by  said 
board  as  you  find  the  same  to  be  established  by  a  pre- 
ponderance of  the  evidence,  together  with  interest 
thereon  at  7  per  cent  per  annum  from  the  fii*st  day  of 
November,  A.  D.  1894."  It  is  urged  that  the  language 
is  erroneous  and  prejudicial  to  the  defendant  city, 
wherein  it  is  said  to  the  jury:  "You  would  be  authorized 
in  allowing  the  plaintiff  the  highest  market  value  of  said 
strip  of  ground  for  any  purpose  for  which  it  was  adapted 
at  the  time  of  the  taking  by  said  board,  as  you  find  the 
same  to  be  established  by  a  preponderance  of  the  evi- 
dence.'^ 
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The  evidence  disclosed  that  the  tract  of  land 
was  suitable  for  residence  property,  and  also  available 
for  use  for  storage,  warehouse  or  manufacturing  pur* 
poses,  because  of  its  proximity  to  a  belt-line  railroad 
encircling  the  city.  The  court  evidently  intended  the 
language,  and  it  was  probably  so  understood  by  the  jury, 
as  telling  them  that  if  the  property  was  more  suitable  for 
one  purpose  than  another,  as  shown  by  the  evidence,  they 
were  authorized  to  return  a  verdict  for  its  market  value 
for  that  purpose  for  which  it  would  bring  the  highest 
price. 

In  Loice  v.  City  of  Omaha,  33  Nebr.,  588,  in  the  syllabus, 
it  is  hold:  ^*The  market  value  is  not  what  the  property  is 
worth  solely  for  the  purpose  for  which  it  is  devoted,  but 
the  highest  price  it  will  bring  for  any  and  all  uses  to 
which  it  is  adapted,  and  for  which  it  is  available."  In 
the  ojiiuion,  by  Justice  Norval,  it  is  said:  ''If  it  [the 
prop(*rty]  was  worth  most  in  the  market  as  a  residence 
the  plaintiff  was  entitled  to  have  such  value  considered. 
But  if  it  would  have  sold  for  the  highest  price  for  some 
other  use  to  which  it  w^as  adapted,  she  was  entitled  to 
that.  The  market  value  of  anything  is  the  highest  price 
it  will  bring  for  any  and  all  uses." 

In  a  New  York  case.  In  re  Furman  Street,  17  Wend.  [N. 
Y.],  649,  670,  the  writer  of  the  opinion  says:  "In  both 
cases  the  proper  inquiiy  is,  what  is  the  value  of  the  proji- 
erty  for  the  most  advantageous  uses  to  which  it  may  be 
applied." 

The  suit  was  brought  to  recover  as  damages  the  value 
of  the  land  ai)propriated.  Different  witnesses  testified  as 
to  its  market  value.  The  uses  for  which  it  was  adapted 
entered  into  the  valuations  placed  thereon,  and  the  court 
very  properly  charged  tjie  jury  upon  that  feature  of  the 
case.  The  plaintiff  was  entitled  to  recover,  if  at  all,  the 
value  of  the  property  for  the  most  advantageous  and  val- 
uable uses  to  which  it  was  adapted,  or  for  which  it  was 
available.  This,  in  effect,  was  stated  by  the  court;  and, 
while  we  do  not  unreservedly  approve  of  the  language 
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used  in  the  instruction  as  given,  we  are  of  the  opinion 
that  the  jury  was  not  misled  by  it,  or  a  greater  recovery 
was  had  than  is  warrai^ted  by  the  evidence,  nor  was  the 
plaintiff  prejudiced  thereby. 

In  Burlington  d  M.  R.  R.  Co.v.  Gorsuch,  47  Nebr.,  767, 775, 
it  is  said  in  the  opinion:  "Some  of  the  instructions  which 
were  given,  and  to  which  objections  were  made  and  have 
been  here  urged,  should  probably  not  have  been  given  in 
form  and  substance  as  they  were,  but  the  jury  were  not 
misled  by  them,  nor  did  any  prejudice  result  therefrom  to 
the  rights  of  the  complaining  party." 

In  Carstens  v.  McDonald,  38  Nebr., 858,  861, Chief  Justice 
NoKVAL,  speaking  for  the  court,  says :  "The  giving  of  an 
erroneous  instruction,  when  it  does  not  have  the  tendency 
to  confuse  and  mislead  the  jury,  is  not  sufficient  reason 
for  vacating  the  judgment  and  granting  a  new  trial."  To 
the  same  effect  is  Stein  v.  Tannice,  44  Nebr.,  132. 

The  jury  returned  a  verdict  fixing  plaintiff's  damages 
at  |800,  with  interest  thereon  amounting  to  $74.66.  The 
testimony  of  the  different  witnesses  placed  the  value  of 
the  property  at  from  f  200  to  |2,400.  A  disinterested  wit- 
ness engaged  in  the  real  estate  business  placed  the  value 
at  |1,500.  The  jury  saw  the  different  witnesses,  and 
heard  their  testimony  as  to  the  value  of  the  property. 
They  are  the  judges  of  their  credibility,  and  the  weight 
to  be  given  to  the  testimony  of  each,  and  their  verdict^ 
in  this  respect,  is  supported  by  the  evidence. 

Perceiving  no  reversible  error,  the  judgment  of  the 
lower  court  is 

Affirmed. 
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■55-^        Andrew  J.  Hanscom,  appellee,  v.  Max  Meyer  bt  al., 

t^-J^  APPELLANTS. 

Filed  March  21,  1900.    No.  11,073. 

1.  Definition  of  Newspaper:  Evidence:  Omaha  MERCxmY.  Evidence 
examined,  and  found  that  the  Omaha  Mercury  is  a  weekly  publi- 
cation, circulating  among  various  classes  of  people  within  the 
county  and  state;  that  its  printed  matter  consists  principally 
of  legal  notices  and  information  regarding  the  courts,  and  of 
legal  matters  in  general,  and  also  advertising  of  a  miscellaneous 
character,  literature  of  a  general  kind,  and  a  limited  amount  of 
general  news  of  current  events.  Held,  That  such  publication  is 
a  newspaper  within  the  meaning  of  section  497  of  the  Code  of 
Civil  Procedure;  that  the  fact  that  it  also  makes  a  specialty  of 
some  particular  class  of  business,  and  conveys  intelligence  of 
particular  interest  to  those  engaged  in  such  business,  will  not 
thereby  deprive  it  of  its  general  classification  as  a  newspaper 
within  the  meaning  of  the  statute. 

8. :     Statute.     Held,   also.   That  the   principal   distinguishing 

feature  of  a  newspaper,  in  contemplation  of  the  statute,  is  that 
it  be  a  publication,  appearing  at  regular  or  almost  regular  in- 
tervals, at  short  periods  of  time,  as  daily  or  weekly,  usually  in 
sheet  form,  and  containing  news;  that  is,  reports  of  recent 
occurrences,  political,  social,  moral,  religious  and  items  of  a 
varied  character,  both  local  and  foreign,  intended  for  the  in- 
formation of  the  general  reader. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Keysor,  J.    Affirmed. 

James  H.  Mcintosh,  Lodowich  F.  Crofoot  and  Ch^irles 
i?.  Elgutter^  for  appellants,  for  definition  of  newspa- 
per, cited  Bouvier's  Law  Dictionary;  Abbott's  Law  Dic- 
tionary; Century  Dictionary;  Bcecher  v.  Stephens,  25  Minn., 
146;  Hull  V.  King,  38  Minn.,  349. 

Our  court  has  expressed  itself  as  follows:  "Legal  ad- 
vertisements should  not  be  inserted  in  an  obscure  paper 
-where  the  probabilities  are  that  they  will  be  seen  by  but 
few,  when  there  is  a  paper  of  general  circulation  in  the 
county,  because  the  object  of  the  law  will  be  in  part  at 
least  defeated."  State  v,  Holliday,  35  Nebr.,  327.  To  this 
point,  counsel  cited  Kerr  v.  Hitt,  75  111.,  51;  Kellogg  v.  Gar- 
ricoy  47  Mo.,  157;  Kingman  v.  Waughy  40  S.  W.  Rep.  [Mo.], 
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884;  Williams  v.  Colwell,  43  N.  Y.  Supp.,  720;  Linn  v.  Allen, 
44  N,  E.  Kep.  [Ind.],  646.  In  the  last  case  cited,  the 
Daily  Reporter  was  the  newspaper  in  question.  It  had  a 
circulation  of  three  thousand  copies,  among  judges,  law- 
yers, bankers,  collection  and  commercial  agencies,  real 
estate  dealers,  merchants  and  other  professional  and 
business  men,  and  was  kept  on  sale  at  public  news-stands. 
Although  devoted  primarily  *to  legal  matters,  it  contained 
the  proceedings  of  the  board  of  public  works  and  a  com- 
plete record  of  deeds  filed  in  the  recorder's  office,  as  well 
as  of  mortgages,  mechanics'  and  other  liens,  assessments, 
and  sheriff's  sales  of  real  estate,  together  with  the  quota- 
tions of  local  securities,  railroad  time  tables,  and  one  or 
more  columns  devoted  to  the  general  news  of  the  day. 

Measured  by  these  standards,  the  scope  of  the  Omaha 
Mercury  (Exhibit  A)  is  altogether  too  narrow  to  be  classed 
as  a  newspaper. 

George  E.  Pritchett,  contra. 

HOLCOMB,  J. 

In  proceedings  of  foreclosure  of  a  real  estate  mortgage 
in  the  district  court  of  Douglas  county,  on  an  application 
for  confirmation  of  a  sale  of  real  estate  made  in  said  ac- 
tion, the  defendants,  appellants,  objected  thereto,  and 
moved  to  set  aside  the  sale,  on  the  ground  that  notice  of 
sale  by  publication  in  the  Omaha  Mercury  was  insuffi- 
cient, alleging  that  that  publication  was  not  a  newspaper 
as  provided  by  section  497  of  the  Code  of  Civil  Procedure. 
The  objection  was  overruled,  and  by  appeal  the  case  is 
brought  to  this  court  The  section  referred  to  provides 
as  follows:  "Lands  and  tenements,  taken  in  execution, 
shall  not  be  sold  until  the  officer  cause  public  notice  of 
the  time  and  place  of  sale  to  be  given,  for  at  least  thirty 
days  before  the  day  of  sale,  by  advertisement  in  some 
newspaper  printed  in  the  county,  or,  in  case  no  newspaper 
be  printed  in  the  county,  in  some  newspaper  in  general 
circulation  therein.    ♦    ♦    ♦    AH  sales  made  without  such 
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advertisement  shall  be  set  aside,  on  motion,  by  the  court 
to  which  the  execution  is  returnable." 

The  point  in  issue  is  whether  the  Omaha  Mercury  is  a 
liewspaper  within  the  meaning  of  the  section  quoted.  In 
the  affidavit  in  support  of  the  motion  to  set  aside,  it  is 
said:  "That  said  Omaha  Mercury  published  weekly  at 
Omaha,  Nebraska,  is  a  class  paper  devoted  specially  to 
the  interests  of  the  lawyers  of  Douglas  county,  Nebraska. 
That  said  Omaha  Mercury  is  a  paper  which  is  confined  to 
the  particular  trade,  calling  or  business  interest  of  the 
lawyers  of  Omaha,  has  a  limited  circulation  and  is  not 
a  newspaper  as  by  law  provided  and  required."  A  copy 
of  one  issue  of  the  paper  is  made  an  exhibit,  which  is  said 
to  be  "a  fair  sample  of  said  publication."  The  proprietor 
of  the  publication  challenged  makes  affidavit  that  "he  is 
the  owner  and  proprietor  of  the  Omaha  Mercury,  a  news- 
paper printed  and  circulated  every  Friday  in  the  city  of 
Omaha,  Douglas  county,  Nebraska,  and  elsewhere.  That 
this  affiant  says  that  it  is  not  true  that  said  Omaha 
MeyTitry  is  a  class  paper,  or  that  it  is  confined  to  the  in- 
terests of  the  lawyers  of  Omaha,  or  Douglas  county.  That 
said  Omaha  Mercury,  then  known  as  the  Omaha  Watch- 
man, was  established  in  the  year  1870,  and  has  been  pub- 
lished weekly  ever  since  said  date.  That  said  paper  con- 
tains each  week  news  of  a  general  character,  such  as  is 
to  be  found  in  the  average  weekly  paper  published  in  Ne- 
braska; that  of  late  years  it  has  made  a  specialty  of  the 
news  of  the  courts,  and  of  legal  matters  in  general,  but 
that  it  is  not  true  that  it  is  devoted  to  the  legal  profes- 
sion in  any  sense  which  would  render  it  a  'class  publica- 
tion.' That  said  paper  has  a  large  and  valuable  subscrip- 
tion list,  and  that  its  said  subscribers  are  of  all  classes 
and  professions;  that  said  newspaper  has  a  wide  circula- 
tion in  Douglas  county  and  the  state  of  Nebraska,  but 
that  it  is  also  taken  and  paid  for  by  various  classes  of 
people  in  a  great  number  of  the  states  of  the  Union.  That 
for  the  past  twenty  yeai^s  it  has  been  the  custom  of  law- 
yers and  others,  to  publish  legal  notices  in  said  paper — 
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SO  much  so  that  the  people  of  Douglas  county  and  the 
state  of  Nebraska,  and  throughout  the  entire  United 
States,  look  first  in  its  columns  for  legal  advertisements 
in  which  they  are  interested;  that  it  has  published  in  the 
past,  and  still  continues  to  publish,  the  greater  percent- 
age of  legal  notices  in  Douglas  county,  including  orders 
required  to  be  published  by  the  district  and  circuit  court 
of  the  United  States,  and  of  the  district  and  county  courts 
of  Douglas  county,  and  that  said  paper  is  commonly 
designated  by  the  judges  of  the  aforesaid  courts  as  the 
paper  in  which  to  publish  the  various  orders  required  to 
be  published  by  said  courts." 

Webster's  Dictionary  defines  a  newspaper  to  be  "A 
sheet  of  paper  printed  and  distributed,  at  short  intervals, 
for  conveying  intelligence  of  passing  events;  a  public 
print  that  circulates  news,  adveii:i:«>ments,  i)roceedings 
of  legislative  bodies,  public  documents  and  the  like. 
Burrill's  Law  Dictionary  gives  this  definition:  "A 
paper  op  publication  conveying  news  or  intelligence.  A 
printed  publication,  issued  in  numbers  at  stated  in- 
tervals, conveying  intelligence  of  passing  exents.  The 
term  ^newspaper'  is  popularly  applied  only  to  such 
publications  as  are  issued  in  a  single  sheet,  and  at  short 
intervals,  as  daily  or  weekly."  It  is  diflBcult,  if  not  im- 
possible, to  determine  with  clearness  and  exactness  where 
the  line  of  demarcation  should  be  drawn  between  a 
newspaper  in  a  legal  and  common  acceptation  of  the 
term  and  the  numerous  publications  devoted  to  some 
special  purpose,  which  circulate  only  among  a  cer- 
tain class  of  the  people,  and  which  ai-e  not  within  the 
purview  of  statutes  requiring  publication  of  legal  notices 
in  some  newspaper.  The  daily  and  weekly  newspapei^s 
common  to  all  parts  of  the  country,  of  general  circulation 
among  the  people,  without  regard  to  class,  vocation  or 
calling,  devoted  to  the  gathering  and  dissemination  of 
news  of  current  events  of  interest  to  all,  and  usually  es- 
pousing and  advocating  principles  of  some  political  party 
with  persistency,  if  not  at  all  times  with  consistency,  are, 
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without  doubt,  newspapers  within  the  meaning  of  the 
statute.  On  the  contrary,  many  publications,  such  as  lit- 
erary, scientific,  religious,  medical  and  legal  journals,  are 
obviously  for  but  one  class  of  the  people — and  that  class 
always  but  a  small  part  of  the  entire  public — are  not 
newspapers  within  the  legal  and  ordinary  meaning  of  the 
word,  and  it  would  be  manifestly  unjust,  as  well  as 
against  the  letter  and  spirit  of  the  law,  to  recognize  such 
publications  as  proper  for  the  advertisement  of  legal  no- 
tices; the  object  in  all  cases  being  to  give  wide  and  gen- 
eral publicity  regarding  the  subject  of  which  notice  is 
required  to  be  published.  The  paper  in  question  par- 
takes, in  a  degree,  of  the  characteristics  of  each  of  the 
two  classes  mentioned.  If,  however,  it  has  the  distin- 
guishing features  required  to  make  it  a  newspaper  as  or- 
dinarily defined,  the  fact  that  it  also  makes  a  specialty 
of  some  particular  class  of  business,  and  conveys  intelli- 
gence of  particular  interest  to  those  engaged  in  such  busi- 
ness, will  not  thereby  deprive  it  of  its  general  classifica- 
tion as  a  newspaper  within  the  meaning  of  the  statute. 

In  Lynch  v.Durfe€,59  N.  W.  Rep.  [Mich.],  409,  it  is  held: 
"A  weekly  paper,. containing  matters  of  general  interest, 
and  having  a  general  circulation  among  professional  and 
business  men,  is  a  new^spaper  within  the  meaning  of  How. 
St.,  sec.  5801,  providing  for  the  publication  in  a  news- 
paper of  certain  notices  in  probate  proceedings,  though 
it  is  primarily  devoted  to  disseminating  matters  of  in- 
terest to  the  legal  profession."  In  the  opinion  it  is  said: 
"But  a  newspaper,  even  in  the  days  when  these  statutes 
were  enacted,  meant,  what  it  means  to-day,  a  sheet  of 
paper  printed  and  distributed  at  short  intervals  for  con- 
veying intelligence  of  passing  events;  a  public  print  that 
circulates  news,  advertisements,  proceedings  of  legisla 
tive  bodies,  public  documents,  and  the  like." 

In  Lirm  v.  Allen,  44  N.  E.  Rep.  [Ind.],  646,  it  is  held  that 
a  periodical,  ephemeral  in  form,  issued  daily  except  Sun- 
days, devoted  to  the  general  dissemination  of  legal  news, 
and  containing  other  matters  of  general  interest  to  the 
public,  is  such  a  paper. 
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In  the  case  of  Railton  v.  Lander,  18  N.  E.  Rep.  [111.],  555, 
the  evidence  in  the  ease  showed  that  the  Chicago  Daily 
Late  Bulletin  was  a  paper  published  in  Chicago,  having 
a  general  circulation  throughout  the  city  of  Chicago  and 
the  state  of  Illinois,  among  judges,  lawyers  and  real 
estate  brokers,  merchants  and  business  men  generally. 
Its  contents  consisted,  for  the  most  part,  of  legal  matters, 
but  it  contained  advertisements  not  confined  to  any  one 
calling,  or  trade,  as  well  as  news  and  information  of  a 
general  secular  character.  The  paper  in  question  was 
held  to  be  a  secular  newspaper  of  general  circulation 
within  the  meaning  of  the  statute. 

To  the  game  effect  is  Williams  v.  Colwell,  43  N.  Y.  Supp., 
720,  724,  decided  in  1896,  where  the  writer  of  the  opinion 
has  collated  the  more  important  cases  up  to  that  date  upon 
the  subject.  Says  the  writer  of  the  opinion,  after  review- 
ing the  authorities:  "The  facts  stated  in  the  affidavit  and 
stipulation  read  on  the  motion  bring  this  case  within  the 
cases  cited  sustaining  publications  of  legal  notices. 
While  the  principal  news  published  in  the  Daily  Mercan- 
^tUe  Review  is  of  especial  value  to  attorneys,  bankers,  brok- 
ers, commission  merchants,  and  those  engaged  in  the  real 
estate  business,  yet  it  is  shown  by  the  affidavit  and  stipu- 
lation that  several  columns  are  devoted  to  general  ad- 
vertising, and  to  the  publication  of  local  and  other  news 
of  general  interest,  and  that  it  has  a  general  circulation." 

The  paper  in  question  has  been  established  for  a  num- 
ber of  years,  and  is  published  weekly.  As  stated  in  an 
affidavit  in  the  case,  "Of  late  years  it  has  made  a  specialty 
of  the  news  of  the  courts,  and  of  legal  matters  in  gen- 
eral." It  appears  to  have,  according  to  the  affidavit,  a 
large  and  valuable  subscription  list,  and  to  circulate 
among  various  classes  of  people  throughout  the  county 
and  state,  as  well  as  the  United  States.  It  has  been  rec- 
ognized as  a  legal  newspaper  by  the  probate  court  of  the 
county,  the  district  court  and  the  federal  courts.  Its 
printed  matter  consists  principally  of  legal  notices,  infor- 
mation regarding  courts,  and  a  legal  directory  of  the 
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Douglas  county  bar.  Some  advertising  of  a  miscellaneous 
character,  literature  of  a  general  kind,  commonly  desig- 
nated plate  matter,  and  what  purports  to  be  information 
of  the  actions  of  congress,  two  addi'esses  by  lawyers,  and 
a  limited  amount  of  general  newa  of  current  events,  are 
found  in  its  columns,  although  we  are  constrained  to 
say  that  there  is  a  dearth  of  the  latter,  aa  shown  by 
the  exhibit,  which  has  rendered  it  more  diflScult  to  reach 
a  correct  conclusion  in  this  case.  The  principal  distin- 
guishing feature  of  a  newspaper,  in  contemplation  of  the 
statute,  in  our  opinion,  is  that  it  be  a  publication,  appear- 
ing at  regular  or  almost  regular  intervals,  at  short  peri- 
ods of  time,  as  daily  or  weekly,  usually  in  sheet  form,  and 
containing  news;  that  is,  reports  of  recent  occuiTences, 
political,  social,  moral,  religious,  and  items  of  a  varied 
character,  both  local  and  foreign,  intended  for  the  in- 
formation of  the  general  reader.  It  is  the  one  quality  of 
"news,"  which  gives  it  its  general  interest  and  secures  for 
it  a  general  circulation  among  people  of  different  classes 
and  callings,  whom  the  statute  seeks  to  reach  by  the  re- 
quirement of  notice  by  publication  in  a  newspaper.  It 
should  be  noted,  too,  that,  in  a  degree,  the  presence  of  ad- 
vertisements not  appealing  to  any  particular  class,  trade 
or  profession,  constitutes  a  factor  tending  to  bring  a 
publication,  possessing  the  qualifications  heretofore  men- 
tioned, within  the  designation  of  a  newspaper  of  general 
circulation.  While  some  effort  has  been  made  by  the  leg- 
islature to  define  a  newspaper,  and  limit  the  publication 
of  legal  notices  to  papers  which  are  most  likely  to  have  a 
bona  fide  circulation  among  the  general  public  where  pub- 
lished, so  far  nothing  of  a  permanent  nature  has  been 
accomplished.  In  the  absence  of  such  legislation,  we  are 
disposed  to  the  opinion,  under  the  evidence  presented, 
that  the  Omaha  Mercury  is  a  newspaper  within  the  mean- 
ing of  the  statute,  and  as  defined  by  the  authorities  herein 
adverted  to. 
It  follows  that  the  ruling  complained   of   is   correct, 

and  is 

Affirmed. 
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Henry  Eikenbary  et  al.,  appellants,  v.  William  B. 
Porter,  Jr.,  et  al.,  appellees. 

Filed  March  21,  1900.    No.  11,155. 

Electors  of  School  District:  Building:  Authority  to  Levy  Tax:  Limi- 
TATiO!?8  Defined  by  Statute.  The  leg-islature  has  invested  in 
the  electors  of  a  school  district  the  power  and  authority  to  levy 
a  tax  for  building  purposes.  It  has  limited  and  thrown  restric- 
tions around  their  actions  regarding  such  matters  for  the  pro- 
tection of  all  taxpayers,  and  to  prevent  unjust  and  oppressive 
levies.  In  the  exercise  of  the  powers  and  authority  given,  and 
within  the  limitations  defined  by  statute,  the  courts  can  not 
interfere  solely  on  the  ground  that  such  action  may  be  regarded 
as  unwise  or  improvident,  or  that  conclusions  have  been  reached, 
which,  by  others,  may  be  deemed  improper  under  the  conditions 
existing,  and  the  circumstances  surrounding,  the  actions  com- 
plained of. 

Appeal  from  the  district  court  of  Cass  county.  Heard 
below  before  Ramsey,  J.    Affirmed. 

A.  N.  Sullivan^  for  appellants: 

The  right  of  electors  of  a  school  district  at  an  annual 
meetyig  to  impose  a  levy  under  certain  circumstances  for 
the  construction  of  a  schoolhouse  is  conceded  to  be  at 
once  a  right  and  a  duty.  It  is  further  conceded  that,  in 
the  exercise  of  their  discretion,  they  could  legally  make 
such  a  levy  although  their  judgment  in  doing  so  might 
not  meet  with  general  approval.  But  the  question  pre- 
sented by  this  record  is,  can  the  majority  of  a  school  dis- 
trict impose  such  a  levy  when  there  is  absolutely  no 
necessity  for  the  construction  of  a  schoolhouse,  when  the 
schoolhouse  already  in^  existence  is  in  every  respect  as 
suitable  as  any  one  that  they  might  construct;  or  to  state 
the  case  as  made  by  the  record,  can  the  majority  of  the 
electors  at  an  annual  meeting  impose  a  levy  for  the  con- 
struction of  a  schoolhouse,  when  such  levy  is  made  solely 
for  the  purpose  of  effecting  a  relocation?  If  this  can  not 
be  done  legally  at  an  annual  meeting,  then   this   case 
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ought  to  be  reversed  and  the  tax  complained  of  perpet- 
ually enjoined.  If  the  electors  possess  the  power  to  build 
one  extra  schoolhouse  in  a  district  alreadj-  provided  with 
one,  then  they  possess  the  power  to  build  an  unlimited 
number.  But  the  law  provides  for  only  one  schoolhouse 
in  each  district,  in  county  districts  like  this,  and  there 
is  no  legislative  authority  for  such  procedure  as  com- 
plained of  in  this  case.  There  must  be  distinct  legislative 
authority  for  every  tax  that  is  levied.  This  is  a  principle 
that  admits  of  no  exception  whatever.  Cooley,  Taxation, 
244,  252;  Norris  v.  Russell,  5  Cal.,  249;  lAtch  field  v.  Veman, 
41  N.  Y.,  123;  Allen  v.  Peoria  R.  Co.,  44  111.,  85. 

H.  D.  Travis,  contra: 

It  is  the  contention  of  the  defendants  that  the  electors 
of  a  school  district  are  the  sole  judges  of  their  necessities 
as  to  whether  or  not  a  schoolhouse  or  schoolhouses  are 
needed ;  that  the  electors  can  vote  a  tax  within  the  stat- 
utory limits  for  such  purposes;  that  such  action  of  the 
electors  is  final.  The  electors  are  the  sole  judges  of  the 
public  necessity,  and  a  court  of  equity  has  no  supervisory 
power  over  them,  and  does  not  have  jurisdiction  to  4pter- 
mine  whether  or  not  the  judgment  and  discretion  exer- 
cised by  the  electors  was  proper  or  not.  Cooley,  Taxa- 
tion, 247;  Eddy  v.  Wilson,  43  Vt.,  362;  Wharton  v.  Scliool 
Directors,  42  Pa.  St.,  358;  Jenkins  v.  Andover,  103  Mass., 
94;  Kniper  v.  Louisville,  7  Bush  [Ky.],  599;  Mason  v.  Lan- 
caster, 4  Bush  [Ky.],  406. 

HOLCOMB,  J. 

At  an  annual  meeting  of  the  voters  of  School  District 
No.  3,  of  Cass  county  a  motion  was  made  and  carried  to 
build  a  new  schoolhouse,  and  that  a  tax  of  ten  mills  on 
the  dollar  valuation  be  levied  on  all  taxable  property  in 
the  district  for  such  purpose.  An  injunction  was  sued 
out  by  certain  taxpayers  of  the  district,  by  which  it  was 
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sought  to  refitrain  the  officers  of  the  district  from  certify- 
ing such  levy  to  the  proper  officer  of  the  county,  to  be 
spread  upon  the  tax-rolls.  The  plaintiffs,  in  their  peti- 
tion, allege,  in  substance,  that  the  taxation  complained 
of  is  illegal,  unjust  and  oppressive,  for  the  reason  that 
said  school  district  is  well  supplied  with  a  schoolhouse 
having  all  modem  improvem^ts,  and  that  the  object  and 
purpose  is  to  secure,  by  indirection,  the  relocation  and 
removal  of  said  schoolhouse,  it  being  alleged  that,  at  said 
meeting,  a  motion  to  relocate  the  site  for  said  schoolhouse 
was  made  but  failed  to  carry;  whereupon  a  motion  was 
made  and  carried  to  levy  the  tax,  of  which  complaint  is 
made.  On  the  hearing  in  the  court  below  the  temporary 
injunction  was  vacated  and  dissolved,  and  from  the  order 
of  dissolution  plaintiffs  appeal  to  this  court. 

Section  12,  subdivision  2,  chapter  79,  Compiled  Stat- 
utes of  1899,  relative  to  the  annual  meeting  of  a  school 
district,  provides:  ''The  legal  voters  may  also,  at  such 
[annual]  meeting,  determine  the  number  of  mills,  not 
exceeding  ten  mills  on  the  dollar  of  assessed  valuation, 
which  shall  be  expended  for  the  building,  purchase,  or 
lease  of  school  house  in  said  district,  when  there  are  no 
bonds  voted  for  such  purpose,  which  amount  shall  be 
reported  levied  and  collected  as  in  the  preceding  section: 
Providedy  that  the  aggregate  number  of  mills  voted  shall 
not  exceed  twenty-five  (25)  mills." 

On  the  hearing,  evidence  was  submitted  by  the  plain- 
tiffs tending  to  establish  the  fact  that  the  school  build- 
ing then  in  use  was  a  well  built,  well  preserved  structure, 
and  sufficient  in  all  respects  for  the  needs  of  the  district. 
Prom  the  evidence,  it  may  be  said  that  the  building  had 
been  in  use  for  school  purposes  from  twenty-three  to 
twenty-five  years;  that  it  was  a  well  built  structure,  had 
been  repaired  and  kept  in  fair  condition,  and,  as  ex- 
pressed by  several  witnesses,  compared  favorably  with 
other  scboolhouses  througUout  the  county.  It  was  pro- 
vided with  modern  appliances,  such  as  seats,  desks, 
blackboards,  etc.,  and  had  connected  with  it  outbuildings 
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common  to  schoolhouses  generally.  There  is  some  ques- 
tion whether  the  scjioolhouse  has  sufficient  capacity  to 
accommodate  the  children  of  school  age  in  the  district; 
in  fact,  when  there  is  a  full  attendance,  it  has  not;  but 
it  appears  to  be  reasonably  comfortable  and  commodious 
for  those  usually  attending.  That  it  has  deteriorated 
with  age;  is,  in  a  degree,  in  a  state  of  decay,  and  is  not 
a  modem  building,  is  also  apparent.  The  district  com- 
prises a  settlement  of  thrifty,  and  well-to-do  people,  and 
much  valuable  real  and  other  property  is  situated 
therein.  A  modern  and  more  commodious  school  build- 
ing, we  think,  would  not  be  an  unreasonable  desire  or 
vain  ambitibn  on  the  part  of  any  of  the  patrons  of  the 
school. 

It  is  urged  that  the  levy  complained  of  is  unjust  and 
oppressive,  and  was  made  because  of  a  failure  on  the 
part  of  the  electors  to  relocate  the  school  site.  The  sen- 
timent for  relocation  favored  the  removal  of  the  school 
building  near  to  a  small  railroad  station  located  in  the 
school  district,  but  some  distance  from  the  site  of  the 
present  building.  A  two-thirds  vote  being  required  for 
thcit  purpose,  and  that  number  not  voting  in  the 
affirmative,  the  motion  w^as  declared  lost.  On  motion  to 
levy  the  building  tax,  it  appears  that  out  of  about  fifty 
voters,  thirty  favored  the  motion  and  twenty  opposed 
it.  We  are  disposed  to  the  opinion  that  the  question  of 
relocating  the  site,  and  that  of  constructing  a  new  build- 
ing, were,  independently  of  each  other,  within  the  discre- 
tion of  the  electors,  and  that  favorable  action  upon  the 
former  was  not  a  necessary  condition  to  favorable  action 
upon  the  latter.  The  question  of  constructing  a  new 
building  was  one  proper  to  be  determined  in  either  event, 
with  or  without  a  change  of  site,  followed  by  a  levy  as 
provided  by  statute.  There  seems  to  be  no  question  as  to 
the  legality  of  the  meeting  at  which  the  tax  was  voted, 
the  regularity  of  the  proceedings,  or  the  authority  of 
the  electors  present,  in  any  proper  case,  to  levy  such  .a 
tax.    In  Cooley,  Taxation  [1st  ed.],  page  247,  the  author 
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says:  "In  voting  taxes  all  the  local  bodies  act  in  a  polit- 
ical capacity,  and  their  action  is  to  be  favorably  con- 
strued, and  not  to  be  overruled  or  set  aside  by  judicial 
or  any  other  authority,  so  long  as  they  keep  within  the 
limits  of  the  power  bestowed  upon  them."  And  on  page 
249:  "It  is  always  to  be  assumed  that  all  these  inferior 
municipalities  have  decided  wisely  and  well  upon  the 
matters  of  discretion  submitted  to  them,  and  it  is  incom- 
petent anywhere  to  attack  the  validity  of  their  action  . 
upon  the  gi'ound  that  the  facts  and  circumstances  which 
were  laid  before,  and  which  surrounded  them,  did  not 
call  for  the  conclusion  which  they  reached."  In  the  case 
of  Wh<irion  v.  School  Directors,  42  Pa.  St.,  358,  364,  where 
an  action  was  brought  to  restrain  the  levy  of  a  tax  reg- 
ularly voted,  the  writer  of  the  opinion  pertinently  says: 
"Most  of  our  tax  laws  entitle  the  citizen  to  a  hearing  be- 
fore he  is  obliged  to  pay;  not  to  a  judicial  hearing,  in- 
deed, but  to  an  appeal  to  some  special  tribunal,  gener- 
ally the  county  commissioners,  but  the  school  law  gives 
no  such  appeal.  This  is  a  reason  why  the  ear  of  the 
courts  should  be  open  to  well-founded  complaints  on  the 
part  of  the  citizen;  but  when  he  has  no  irregularity,  no 
neglect  of  duty,  no  excess  of  authority  to  complain  of — 
nothing,  indeed,  but  an  indiscreet  exercise  of  a  clearly 
granted  discretion,  he  will  vex  the  judicial  ear  in  vain, 
for  the  judicial  arm  can  redress  no  such  wrong."  To 
the  same  effect  is  In  re  Pourrs,  52  ilo.,  218;  Jenkins  v. 
Inhabitants  of  Andover,  103  Mass.,  94;  Eddy  v.  Wilson,  43 
Vt.,  362. 

The  legislature  has  vested  in  the  electors  of  a  school 
district  the  power  and  authority  to  levy  a  tax  for  build- 
ing purposes.  It  has  limited  and  thrown  restrictions 
around  their  actions  regarding  such  matters  for  the 
protection  of  all  taxpayers,  and  to  prevent  unjust  and 
oppressive  levies.  In  the  exercise  of  the  powers  and  au- 
thority given,  and  within  the  limitations  defined  by  stat- 
ute, the  courts  can  not  interfere  solely  on  the  ground 
that  such  action  may  be  regarded  as  unwise  or  improvi- 
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dent,  or  that  conclusions  have  been  reached,  which,  by 
others,  may  be  deemed  improper  under  the  conditions 
existing,  and  circumstances  surrounding  the  actions  com- 
plained of.  The  ruling  complained  of  is  in  conformity 
with  law,  and  is  affirmed.    Judgment  accordingly. 

AFFIRMED. 


KusT-OwEN  Lumber  Company,  appellants,  v.  Annie 
K.  Holt  and  Isaac  J.  Holt,  appellees. 

Piled  March  21,  1900.    No.  9,184. 

1.  Kechanic's  Lien:    ContbxVctual  Relations.    A  mechanic's  lien  in 

favor  of  a  principal  contractor  grows  out  of  the  contractual 
relations  between  the  owner  of  the  property  improved,  or  his 
authorized  agents,  and  such  principal  contractor,  and  the  right 
thereto  is  based  upon  contract  and  for  the  purpose  of  securing 
debts  due  thereunder. 

2.  :     Statute:     Land   of   Married   Woman:     Contract   with 

Husband.  Under  our  statute,  which  provides  that  any  person 
who  shall  perform  any  labor  or  furnish  any  material  for  the 
erection  of  any  dwelling  house,  by  virtue  of  a  contract  or  agree- 
ment, expressed  or  implied,  with  the  owner  thereof,  shall  have  a 
lien  to  secure  the  payment  of  the  same  upon  such  house  and 
the  lot  of  land  uppn  which  the  same  shall  stand,  a  mechanic's 
lien  can  not  be  created  upon  the  land  of  a  married  woman  for 
work  done  or  material  furnished  in  improving  such  lands  under 
a  contract  with  her  husband,  where  the  husband  acts  merely 
for  himself. 

3.  Agency   of  Husband:    Question   of   Fact   Not   Presumed   from 

Marital  Relation.  Whether  or  not  the  husband  is  the  agent 
of  the  wife,  is  a  question  of  fact  to  be  determined  as  other 
like  questions,  and  will  not  be  presumed  from  the  marital  re- 
lations alone. 

4. :  Wife's  Knowledge:  Mere  Failure  to  Dissent:  Inten- 
tion TO  Bind  Her  Real  Estate.  The  mere  fact  that  the  wife 
has  knowledge  of  the  construction  by  her  husband  of  a  building 
on  her  property  does  not  of  itself  necessarily  establish  the 
agency  of  her  husband  with  authority  to  charge  such  property 
with  a  lien  for  the  material  used  thereon;  nor  will  her  mere 
failure  to  dissent  from  the  proposed  transaction,  import  an 
Intention  to  bind  her  real  estate  to  the  payment  of  the  debt. 

5.  Family  Besidence:  Wife's  Land:  Construction  by  Husband. 
From  the  occupation  by  the  wife  with  her  husband  of  a  bnlld- 
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ing  as  a  family  residence,'  constructed  by  the  husband  on  the 
wife's  land,  a  conclusive  presumption  of  ratification  of  the 
husband's  acts  does  noli  thereby  arise,  so  as  to  make  effective 
a  mechanic's  Ken,  where  none  theretofore  legally  attached. 
At  most,  it  is  only  a  circumstance,  to  be  considered  with 
other  facts  and  circumstances  for  the  purpose  of  determining 
the  question  of  the  alleged  ratification. 

Appeal  from  the  district  court  of  Gage  county. 
Heard  below  before  Letton,  J.    Affirmed. 

E.  N.  Kauffman  and  A.  D.  McCandlesSy  for  appellants: 

When  material  is  furnished  for  the  erection  of  a 
dwelling  house,  upon  the  separate  property  of  the  wife, 
upon  the  order  or  request  of  the  husband,  with  the 
wife's  knowledge  and  consent,  the  material-man  -may 
have  a  lien  for  the  material  furnished  and  used  in  the 
erection  of  said  dwelling  house.  Burdick  v.  Moon,  24 
la.,  418;  Rand  v.  Parker,  73  la.,  396;  Kidd  v.  Wilson, 
23  la.,  464;  Thompson  v.  Shepard,  85  Ind.,  352;  North 
V.  La  Flesh,  73  Wis.,  520;  Heath  v.  Solles,  73  Wis.,  217; 
Wheaion  v.  Trimble,  145  Mass.,  345;  Eiiistein  v.  Jamison, 
95  Pa.  St.,  403;  Dearie  v.  Martin,  78  Pa.  St.,  55. 

Mrs.  Holt  ratified  the  acts  of  her  husband  and  is  now 
estopped  to  deny  his  authority  to  contract  these  debts. 
Schwartz  v.  SannderSy  46  111.,  18;  Higgina  v.  Ferguson,  14 
111.,  269;  Greenleaf  t?.  Beehe,  80  111.,  520;  Donaldson  v. 
Holmes,  23  111.,  85;  Taylor  v.  Oilsdorf,  74  111.,  354;  Wheeler 
V.  Hall,  41  Wis.,  447;  Wheeler  v,  Scofield,  67  N.  Y.,  311; 
Hackett  v.  Badeau,  63  N.  Y.,  476;  Conklin  p.  Bauer,  62  N. 
Y.,  620. 

L.  W.  Colby,  contra: 

It  is  a  settled  principle  that  the  mechanic's  lien  is  al- 
together the  creature  of  statute  and  has  no  recognition 
at  common  law;  and  in  order  to  entitle  a  person  to  a 
lien  every  requirement  of  the  statute  must  be  strictly 
complied  with.  Frost  v.  Ilsley,  54  Me.,  345;  Tilford  v. 
10 
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Wallace,  3  Watts  [Pa.],  141;  Ehlers  v.  Elder,  51  Miss., 
495;  Childs  v.  Anderson,  128  Mass.,  108;  Freeman  v.  Cram, 
3  N.  Y.,  305;  Copeland  v.  Kehoe,  67  Ala.,  594;  Barnard  v. 
McKenzie,  4  Colo.,  251;  Wehr  v.  Shryock,  55  Md.,  334; 
Grant  v.  Vandercook,  57  Barb.  [N.  Y.],  165;  Reea  v.  Lud- 
ington,  13  Wis.,  308;  Benton  v.  Wickwire,  54  N.  Y.,  226. 

Nebraska  statutes  require  contract  with  owner.  The 
terms  of  the  statute,  being  opposed  to  the  common 
law  and  to  common  right,  as  clearly  appears  from  the 
numerous  authorities  cited,  must  be  strictly  complied 
with  and  should  be  strictly  construed.  Cook  v.  Ileald, 
21  111.,  425;  Davis  v.  Livingston,  29  Cal.,  283;  Knapp  v. 
Brown,  11  Abb.  Pr.  [N.  Y.],  n.  s.,  118;  Miller  v.  Hollings- 
worth,  33  la.,  224;  Peahody  v.  Eastern  Methodist  Society,  5 
Allen  [Mass.],  540. 

The  contract  of  a  husband  for  materials  can  not  in 
itself  create  a  mechanic's  lien  upon  the  real  estate  of  his 
wife.  Flannery  v.  Rohrmayer,  46  Conn.,  558;  Spinning  v. 
Blackburn,  13  Ohio  St.,  131;  Wendt  v.  Martin,  89  111.,  139; 
Lauer  v.  Bandow,  43  Wis.,  556;  Ziegler  v.  Calvin,  45  Hun 
[N.  Y.],  44;  Kansas  City  Planing  Mill  Co.  v.  Bruttda^e^ 
25  Mo.  App.,  268;  Johnson  v.  Tutewiler,  35  Ind.,  353;  Cope- 
land  V.  Kehoe,  67  Ala.,  594;  Barker  v.  Berry,  8  Mo.  App., 
446;  Oilman  v,  Dishrow,  45  Conn.,  563;  Loomis  v.  Fry,  91 
Pa.  St.,  396;  Knott  v.  Carpenter,  3  Head  [Tenn.],  542; 
Miller  v.  HolUngsworth,  33  la.,  224;  Washburn  v.  Burns,  34 
N.  J.  Law,  18;  Corning  v.  Fowler,  24  la.,  584;  Bartons  Ap- 
peal, 55  Pa.  St.,  386. 

It  has  been  very  generally  decided  that  a  contract  for 
buildings  or  improvements  can  not  be  implied  from  the 
wife's  acquiesence  in  permitting  them  to  be  put  upon 
her  land  on  a  contract  with  her  husband,  and  in  giving 
directions  how  they  should  be  used  and  such  contract  be 
executed.  Fetter  v.  Wilson,  12  Ky.  [B.  Mon.],  90;  Bliss  v. 
Patten^  5  B.  L,  376;  Phillips,  Mechanics'  Liens,  sec.  101. 
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HOlA?OMB,  J. 

The  plaintiff,  appellant,  began  an  action  in  the  court 
below,  against  Annie  R.  Holt,  appellee,  on  an  account, 
under  a  verbal  contract  alleged  to  have  been  entered 
into  with  Isaac  J.  Holt,  her  husband,  acting  as  her  agent, 
for  lumber  and  material  sold  for  the  erection  of  a  dwell- 
ing house  on  the  wife's  land;  and  sought  to  have  a  me- 
chanic's lien  decreed  on  the  premises  on  which  the  build- 
ing was  erected.  The  husband  was  joined  as  defendant, 
as  well  as  the  cross-petitioner,  Label,  who  sought  to  es- 
tablish a  like  lien  for  a  small  bill  of  hardware — about 
f  16 — ^for  the  same  building.  The  court  found  generally 
for  the  defendants  Holt,  and  dismissed  the  action.  From 
this  judgment  the  plaintiffs  and  the  cross-petitioner, 
Label,  appeal  to  this  court 

The  wife  was  the  owner  of  the  property,  an  unim- 
proved lot  in  the  village  of  Wymore,  upon  which  the 
building  was  erected,  her  title  being  evidenced  by  a  deed 
duly  recorded.  She  testified  that  she  purchased  the  prop- 
erty with  her  own  money,  paying  f  100  in  cash,  and  se- 
curing the  remainder  of  the  purchase  price,  $200  by  a 
mortgage  on  the  premises.  The  only  substantial  point 
of  controversy  is  the  agency  or  authority  of  the  husband 
to  charge  the  wife's  real  estate  with  the  liens  sought  to 
be  enforced. 

It  does  not  appear,  from  the  evidence  whether  the 
plaintiff  relied  upon  its  supposed  right  to  a  mechanic's 
lien  upon  the  assumption  that  the  husband  owned  the 
property,  nor  does  it  appear  that  any  effort  upon  its  part 
was  made  to  ascertain  in  whom  the  legal  title  thereto 
rested.  The  original  estimate  introduced  in  evidence, 
among  other  things,  says:  "I  have  this  day  purchased 
of  Bust  Owen  Lumber  Co.,  the  following  bill  of  goods 
to  be  used  on  my  lots  in  the  erection  of  a  building  for 
dwelling  house  and  for  which  I  agree  to  pay  |225  cash." 
This  is  signed  by  the  husband  individually,  and  without 
reference  to  the  wife  or  h^r  interest  in  the  lots  she  then 
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owned.  We  think  it  is  quite  satisfactorily  established 
by  the  evidence  that  the  material  was  in  the  first  instance 
sold  to  the  husband  on  his  personal  account,  and  not  as 
the  agent  of  his  wife.  It  can  not  be  said  that  the  hus- 
band had  any  express  authority  to  obligate  his  wife  to 
the  payment  of  the  account,  or  to  charge  her  real  estate 
with  a  lien  for  the  improvements  made  by  him  thereon. 
Under  the  pleadings,  unless  an  agency,  express  or  im- 
plied, may  be  inferred  from  the  facts  and  circumstances 
surrounding  the  transactions,  the  plaintiff  is  without  a 
remedy  as  against  the  wife  or  her  real  property,  which 
is  sought  to  be  charged  with  the  lien. 

It  is  said  in  Coptland  v.  Kehoe,  67  Ala.,  594,  597:  "A 
builder's  or  mechanic's  lien  is  purely  statutory.  Its 
character,  operation  and  extent  must  be  ascertained 
by  the  terms  of  the  statute  creating  and  defining  it.  Of 
itself,  it  is  a  peculiar,  particular,  special  remedy  given 
by  statute,  founded  and  circumscribed  by  the  terms  of 
its  creation,  and  the  courts  are  powerless  to  take  it  up 
where  the  statute  may  leave  it,  and  extend  it  to  meet 
facts  and  circumstances,  which  they  may  believe  present 
a  case  of  equal  merit,  or  a  necessity  of  the  same  kind, 
as  the  cases  or  necessities  for  which  the  statute  pro- 
vides." 

Sec.  1,  chap.  54,  the  mechanic's  lien  law  of  this  state, 
provides  that  any  person  who  shall  perform  any  labor 
or  furnish  any  material  for  the  erection  of  any  dwelling 
house  by  virtue  of  a  contract  or  agreement,  express  or 
implied,  with  the  owner  thereof,  or  his  agents,  shall  have 
a  lien  to  secure  the  payment  of  the  same  upon  such  hou^iie 
and  the  lot  of  land  upon  which  the  same  shall  stand. 

A  mechanic's  lien  in  favor  of  a  principal  contractor, 
therefore,  grows  out  of  the  contractual  relations  between 
the  owner  of  the  property  improved,  or  his  or  her  au- 
thorized agents,  and  such  principal  contractor,  and  the 
right  thereto  is  based  upon  contract  and  for  the  purpose 
of  securing  debts  due  thereunder. 

It   is   said    in    Boisot,    Mechanics'    Liens,    sec.    276: 
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*TJndep  statutes  that  give  liens  for  work  or  material 
furnished  by  virtue  of  a  contract  with  the  owner  of  the 
land,  a  mechanic's  lien  can  not  be  created  upon  the  land 
of  a  married  woman  for  work  done  or  materials  fur- 
nished in  improving  such  land  under  a  contract  with  her 
husband,  where  the  husband  acts  merely  for  himself*; 
citing  numerous  authorities,  among  which  is  Bradford 
V.  HigginSy  31  Nebr.,  192. 

From  the  evidence  in  this  case,  we  think  it  may  fairly 
be  said  that  the  wife  was  cognizant  of  the  fact  that  her 
husband  was  engaged  in  the  construction  of  the  building 
upon  the  real  estate  owned  by  her;  but  that  she  took  no 
part  in  the  planning  or  construction  of  the  building,  or 
in  the  purchase  of  the  material  therefor,  or  in  any  way 
gave  directions  regarding  the  labor  or  material  entering 
into  the  building.  The  family  lived  in  rented  property 
in  the  same  town,  and  it  appears  that  for  most  of  the 
time  the  wife  was  unable  to  leave  her  home  on  account 
of  illness.  The  evidence  discloses  that  in  the  discussion 
of  the  subject  by  the  husband  and  wife,  it  was  under- 
stood that  he  was  to  pay  for  the  material  necessary  for 
the  building  by  working  at  his  trade,  that  of  carpenter 
and  builder.  The  wife  might  very  naturally  acquiesce 
in  having  the  proposed  building  erected  by  her  husband 
to  be  paid  for  in  such  manner,  and  yet  most  strenuously 
object,  if  thereby  her  property  was  to  be,  encumbered^ 
and  probably  sold  to  satisfy  the  debt  secured  thereby. 
She  and  her  husband  both  deny  specifically  that  she  au- 
thorized him  to  act  for  her,  and  say  that  whatever  he 
did  was  on  his  own  account.  The  trial  court,  doubtless, 
reached  this  conclusion,  and,  unless  it  is  against  the  clear 
weight  of  evidence,  the  finding  ought  not  to  be  over- 
turned here,  as  has  frequently  been  held  heretofore.  The 
wife's  right  to  the  control  and  disposition  of  her  sepa- 
rate property,  and  to  contract  with  relation  thereto,  is 
not  to  be  ignored  or  regarded  with  indifference.  In  that 
respect,  she  stands  upon  an  equality  with  all  others  cap- 
able of  contracting.    The  material  man  may  not  sell  to 


88         NEBRASKA  REPORTa     [Vol.  60 


Rust-Owen  Lumber  Co.  v.  Holt. 


thereby  arises,  so  as  to  make  effective  a  mechanic's  lieiij 
where  none  theretofore  legally  attached;  at  most,  it  is 
only  a  circumstance,  to  be  considered  with  other  facts 
and  circumstances  for  the  purpose  of  determining  the 
question  of  the  alleged  ratification. 

The  judgment  of  the  lower  court  is  supported  by  suffi- 
cient competent  evidence,  and  is  therefore  affirmed;  this, 
however,  without  prejudice  to  a  future  action  against 
the  husband  for  the  debt  due  on  the  accounts  sued  on. 


Affibmbd. 
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Paine,  18,  629;  White  Lake  Lumber  Co.  v.  Stone, 
19,  402,  Marble  v.  Lumber  Co.,  732;  Hassett  v. 
Curtis,  20,  162;  Ballon  v.  Black,  21,  131,  Goodman  v. 
Pence,  459;  White  Lake  Lumber  Co.  v.  Russell,  22,  126, 
Wallace  v.  Flierschman,  203,  Hays  v.  Mercier,  656,  Ansley 
V.  Pasahro,  662,  Hoagland  v.  Van  Etten,  681;  Harring- 
ton V.  Latta,  23,  84;  Colpetzer  v.  Trinity  Church,  24,  113; 
Davenport  v.  Jennings,  25,  87,  Shropshire  v.  Duncan, 
485;  Stewart-Chute  Lumber  Co.  v.  Missouri  P.  R.  Co.,  28, 
39,  Irish  v.  Lundin,  84,  Irish  v.  Pheby,  231,  Enutzen  v. 
Hanson,  591,  Howell  v.  Wise,  756,  Howell  v.  Hathaway, 
807;  Morris  v,  WUUts,  29,  569;  McPhee  v.  Kay,  30,  62, 


Voii.  60]  JANUARY  TERM,  1900.  89 


Rust-Owen  Lumber  Co.  v.  Holt. 


Bradford  v.  Peterson,  96,  Bohn  Mfg.  Co.  v.  Kountze,  719, 
Millsap  V.  Ball,  728;  Bradford  v.  Higgins,  31,  192,  Pick- 
ens V.  Plattsmonth  L.  &  In  v.  Co.,  585;  Windmill  Co.  v. 
Shay,  32,  19,  Irish  v.  PuUiam,  24,  Hibbard  v.  Talmage, 
147,  South  Omaha  Lumber  Co.  v.  Central  Inv.  Co.,  529; 
Stewart-Chute  Lumber  Co.  v.  Missouri  P.  Ry.  Co.,  33, 

29,  Pomeroy  v.  White  Lake  Lumber  Co.,  240,  Idem  v. 
Idem,  243,  Hoagland  v.  Lusk,  376,  Bank  v.  Bonacum, 
820,  Johnson  v.  Blazer,  841,  Green  v.  Sanford,  34,  363, 
Jones  V.  Sherman,  452,  Irish  v.  O'Hanlon,  786;  Livesey 
V.  Brown,  35,  111,  Gray  v.  Elbling,  278,  Herbert  v.  Keck, 
508;  Bloomer  v.  Kolan,  36,  51,  Burlingim  v.  Cooper,  73, 
Henry  &  Coats  worth  Co.  v.  McCurdy,  863;  Henry  & 
Coatsworth  Co.  v.  Fisherdick,  37,  207,  Pickens  v.  Platts- 
month Inv.  Co.,  272,  Smith  v.  Parsons,  677,  Noll  v.  Ken- 
neally,  879;  Waterman  v.  Stout,  38,  396,  Holmes  v. 
Hutchins,  601,  Kilpatrick  v.  Kansas  City  &  B.  R.  Co.,  620, 
Sheehy  v.  Fulton,  691,  Badger  Lumber  Co.  v.  Mayes,  822, 
Weir  V.  Barnes,  875;  Byrd  v.  Cochran,  39,  109,  Wakefield 
v.Latey,285,  Hoagland  v.  Lowe,  397,  Burlingim  v.  Warner, 
493;  Zarrs  v.  Keck,  40,  456,  Ballard  v.  Thompson,  529, 
Chappell  V.  Smith,  579;  Scroggin  v.  National  Lumber 
Co.,  41,  195,  Jarrett  v.  Hoover,  231,  Van  Dorn  v.  Men- 
gedoht,  525,  Cain  v.  Boiler,  721,  Bell  v.  Bosche,  853; 
Garlichs  v.  Donnelly,  42,  57,  Barnacle  v.  Henderson, 
169,  Pickens  v.  Polk,  267,  Bohn  Sash  &  Door  Co.  v. 
Case,  281,  Moore  v.  Vaughn,  696,  Patrick  Land  Co.  v. 
Leavenworth,  715,  Union  Stock  Yards  State  Bank  v. 
Baker,  880;  Wells  v.  David  City  Improvement  Co.,  43, 
366,  Buchanan  v.  Selden,  559,  Chapman  y.  Brewer, 
890;  Hines  v.  Cochran,  44,  12,  Omaha  Consolidated 
Vinegar  Co.  v.  Burns,  21,  Badger  Lumber  Co.  v. 
Holmes,  244,  Weir  v.  Thomas,  507,  Pearsall  v.  Columbus 
Creamery  Co.,  833,  Central  Loan  &  Trust  Co.  v.  O'SuUi- 
van,  834;  Blazer  v.  Rogner,  45,  588;  Hansen  v.  Kinney, 
46,  207,  Specht  v.  Stevens,  874;  Monroe  v.  Hanson,  47, 

30,  Livesey  v.  Hamilton,  644;  Fuller  v.  Pauley,  48,  138, 
Drexel  v.  Bicbarda,  322,  Idem  v.  Idem,  732;  Omaha  Con- 
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solidated  Vinegar  Co.  v.  Bums,  49,  229,  Cummings  v. 
Emslie,  485,  Rogers  v.  Central  Loan  &  Trust  Co.,  676; 
Drexel  v.  Richards,  50,  509,  Omalia  Fire  Ins.  Co.  v. 
Thompson,  580,  Seieroe  v.  Homan,  601;  Chicago  Lum- 
ber Co.  V.  Anderson,  51,  159,  Hersh  v.  Carmen,  784; 
Pardue  v.  Missouri  P.  R.  Co.,  52,  201,  Western  Cornice 
&  Mfg.  Works  V.  Leavenworth,  418,  Cummins  v.  Van- 
deventer,  478,  Frost  v.  Falgetter,  692,  Nye  v.  Berger, 
758;  Wakefield  v.  Van  Dom,  53,  23,  Congdon  y. 
Kendall,  282,  West  y.  Reeves,  472,  U.  S.  Wind  Engine 
&  Pump  Co.  V.  Drexel,  771;  Goodwin  v.  Cunning- 
ham, 54,  11,  Bogue  V.  Guthe,  236,  Portsmouth  Savings 
Bank  v.  Riley,  531;  Badger  Lumber  Co.  v.  Holmes,  55, 
473,  Calkins  v.  Miller,  601;  Watkins  v.  Bugge,  56,  615; 
Grand  Island  Banking  Co.  v.  Koehler,  57,  649;  Fiske 
V.  School  District,  58,  163,  Henry  &  Coatsworth  Co.  v. 
Halter,  685;  Miller  v.  Neely,  59,  539,  BuUard  v.  Groflf, 
783. — Reporter. 


Robert  McClelland  v.  Citizens  Bank. 

Filed  April  4, 1900.    No.  9,195. 

Contract:  Chattel  Mortgage  Sale:  Note:  Public  Policy.  A  con- 
tract whereby  one  agrees  not  to  bid  at  a  chattel  mortg-age  sale 
is  contrary  to  public  policy,  and  a  note  given  in  pursuance  of 
euch  contract  is  unenforceable. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Slabaugh,  J.    Reversed. 

Warren  Switzler^  for  plaintiff  in  error: 

The  note  having  been  given  in  pursuance  and  fulfill- 
ment of  an  illegal  contract  is  invalid,  and  will  not  be 
enforced.  The  note  sued  upon  in  this  case  represents  the 
consideration  of  a  deal  whereby  the  holder  thereof 
agreed  to  refrain  from  bidding  at  a  public  statutory  sale 
under  a  chattel  mortgage.    Such  ^  note  can  not  be  en- 
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forced.  The  court  will  aBsist  neither  party  to  such  trans- 
actions, but  leave  them  where  it  finds  them.  Phippen  v. 
Stickneyy  3  Met.  [Mass.],  384. 

Oeorge  W.  Shields^  contra: 

It  is  not  enough,  however,  in  order  to  avoid  this  obli- 
gation, that  the  note  sued  upon  grew  out  of  or  had  some 
remote  connection  with  the  illegal  transaction;  it  must 
be  the  transaction  itself. 

In  Phippen  v.  Sticknetfy  3  Met.  [Mass.],  384,  it  appears 
that  Stickney  and  Phippen  entered  into  a  written  con- 
tract whereby  Stickney  was  to  purchase  certain  land 
to  be  sold  at  auction,  the  property  to  be  purchased,  how- 
ever, for  himself  and  Phippen.  There  was  no  contract 
that  Phippen  was  not  to  bid.  Stickney  refused  upon  re- 
quest to  convey  to  Phippen,  and  Phippen  sued  for  dam- 
ages. The  court,  after  a  review  of  the  authorities,  said, 
that  a  contract  may  be  made  whereby  one  of  several 
may  purchase  property  sold  at  auction,  for  the  benefit 
of  all,  and  that  unless  fraud  in  fact  is  intended  such  a 
contract  is  not  void,  and  Phippen  was  permitted  to  re- 
cover. 

NORVAL,  C.  J. 

In  1899  one  Robert  McClelland  owned  certain  lots  in 
the  city  of  Omaha,  which  he  leased  to  John  W.  Reece, 
who  erected  some  buildings  thereon.  In  the  lease,  Reece 
agreed  to  pay  certain  rent  for  said  lots,  at  stated  inter- 
vals. The  lease  contained  the  following  clause:  "At  the 
termination  of  this  lease,  John  W.  Reece  may  remove 
at  his  own  expense  any  and  all  buildings  now  in  his  pos- 
session or  that  he  may  have  erected  on  said  premises, 
providing  all  his  obligations  to  Robert  McClelland  have 
been  discharged."  Reece  gave  a  chattel  mortgage  on 
the  building  to  the  Citizens'  Bank,  the  plaintiff  in  the 
lower  court,  to  secure  the  payment  of  a  note  for  |1,000 
which  he  owed  the  bank,  and  afterwards  sold  the  build- 
Inffs  to  Nash  &  Boyd,  they  giving  him  a  note  for  $1,016 
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as  part  of  the  purchase  price,  and  agreeing  to  pay  Mc- 
Clelland certain  back  rent  unpaid  by  Reece  and  to  pay 
McClelland  rent  in  the  future;  and  Reece  agreed  to  take 
up  the  ?1,000  note  held  by  the  bank.  Afterwards,  Nash 
&  Boyd  having  failed  to  pay  the  rent,  McClelland  pur- 
chased the  buildings  from  them,  as  consideration  there- 
for, cancelling  the  rent  account  and  agreeing  to  protect 
them  against  the  |1,016  note  giv.en  by  them  to  Reece, 
which  latter  note  was  in  the  hands  of  the  bank  as  col- 
lateral security  for  the  |1,000  note  of  Reece  to  the  bank, 
which  remained  unpaid.  McClelland  and  the  bank  were 
in  dispute  as  to  who  had  priority  of  right  in  the  build- 
ings; the  bank  claiming  a  first  lien  thereon  by  virtue  of 
its  chattel  mortgage;  McClelland  disputing  this,  and  as- 
serting rights  under  the  lease  and  contracts  with  Reece, 
and  Nash  &  Boyd,  superior  to  those  of  the  bank.  Finally, 
in  order  to  settle  the  dispute  without  litigation,  it  was 
agreed  between  McClelland  and  the  bank  that  the  latter 
should  foreclose  its  chattel  mortgage  on  the  buildings, 
at  which  sale  it  would  refrain  from  bidding;  that  Mc- 
Clelland should  bid  in  the  buildings  at  such  sale,  paying 
the  bank  a  certain  sum  therefor,  the  amount  to  be  paid, 
depending  on  certain  contingencies  not  necessary  to  re- 
cite; and  that  the  bank  would  then  secure  title  to  the 
|1,016  note  of  Nash  &  Boyd  and  deliver  the  same  to  Mc- 
Clelland without  cost  to  him.  Accordingly,  sale  was  had 
under  the  chattel  mortgage,  and  the  property  was  bid  in 
by  McClelland  for  $500,  for  which  amount  he  gave  the 
bank  his  promissory  note.  After  this  note  became  due, 
suit  was  instituted  by  the  bank  upon  it  against  Mc- 
Clelland, and  he  answered  admitting  the  execution  and 
delivery  of  the  note,  but  setting  up  as  a  defense  thereto 
the  agreement  of  the  bank  not  to  bid  at  the  chattel  mort- 
gage sale,  also  the  agreement  to  turn  over  to  him  the 
11,016  note  of  Nash  &  Boyd,  and  failure  of  the  bank  so 
to  do;  and,  further,  that  although  it  had  agreed  not  to 
bid  at  such  sale,  that  it,  in  fact,  did  procure  a  third 
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party  to  bid  against  iiim  tliereat,  although  he  was  not 
aware  of  such  fact  until  long  after  such  sale. 

At  the  trial  in  the  district  couri:,  after  proof  of  the 
matters  set  up  in  the  answer,  the  court:  instructed  the 
jury  to  return  a  verdict  in  favor  of  the  plaintiff  bank, 
and  afterwards  overruled  defendant's  motion  for  a  new 
trial,  and  duly  entered  judgment  on  said  verdict,  from 
which  judgment  defendant  comes  to  this  court:  on  peti- 
tion in  error.  In  this  instruction  to  the  jury,  the  court 
was  in  error.  The  contract  between  the  bank  and  Mc- 
Clelland, wherein  it  agreed  not  to  bid  at  such  foreclosure 
sale,  was  void  as  against  public  policy.  McCann  v.  Mc- 
Leiinariy  3  Nebr.,  25;  UohUe  v.  Zaepjfel,  17  Nebr.,  536; 
Atlas  Nat.  Bank  v.  Holm,  71  Fed.  Rep.,  489;  Story,  Equity 
Jurisprudence,  sec.  293;  Doolin  v.  Wardy  6  Johns.  [N.  Y.], 
194;  Phippen  v.  Stickney,  3  Met.  [Mass.],  384;  Thompson 
V.  Davies,  13  Johns.  [N.  Y.],  *112;  Cribbs  v.  t^mithy  115 
Mass.,  592. 

It  is  argued  there  was,  in  the  first  place,  no  consid- 
eration for  the  agreement  between  the  bank  and  Mc- 
Clelland that  it  would  not  bid  at  the  foreclosure  sale, 
the  bank  having,  as  a  matter  of  law,  a  prior  lien  on  the 
buildings  in  question;  also,  that  the  note  was  not  given 
in  consideration  of  such  agi'eement,  but  for  the  buildings 
purchased  at  the  sale;  that  the  bank  did  in  fact  procure 
a  bidder  to  compete  with  McClelland  at  such  sale,  al- 
though unknown  to  the  latter,  which  amounted  to  a  re- 
pudiation of  this  unlawful  agreement  on  the  part  of  the 
bank;  therefore  the  defendant  should  be  held  liable  on 
the  note.  The  arguments  are  plausible,  but  are  iiothing 
more  than  refined  distinctions  whereby,  if  adopted,  al- 
most all  agreements  of  that  nature  can  be  avoided  by  the 
party  interested  in  reaping  benefits  therefrom.  The  only 
safe  course  for  courts  to  pursue  is  to  set  the  seal  of  dis- 
approval upon  all  transactions  whereby  competition  at 
sales  of  this  character  is  attempted  to  be  stifled.  The 
note  in  suit  is  void  and  unenforceable  in  the  hands  of 
the  payee. 
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It  follows  that  the  judgment  of  the  district  court  is  re- 
versed and  the  cause  remanded. 

Bbybrsed  and  bbmanded. 


Thomas  Murhay  v.  BoiiANDUS  Bominb. 

Filed  Apbil  4,  1900.    No.  9,196. 

1.  Ejectment:  Adyubse  Possession:   Genebal  Denial.    In  ejectment, 

proof  of  adyerse  possession  is  admissible  under  a  general  denial. 

2.  Limitation:    Evidence.    A  verdict  based  upon  evidence  sufficient 

to  establish  a  holding  of  possession  of  property  adversely, 
openly,  notoriously,  exclusively  and  continuously  for  a  period 
exceeding  ten  years  prior  to  the  commencement  of  an  action, 
under  a  claim  of  right,  will  not  be  disturbed,  although  the  evi- 
dence introduced  to  establish  such  fact  may  not  be  inconsistent 
v^ith  a  holding  under  a  claim  other  than  that  of  title. 

3. :      :      Two    Estates    Connected    and    Continuous. 

Possession  of  one  occupant  may  be  tacked  to  that  of  another, 
if  one  acquired  possession  from  the  other,  and  the  possessory 
estates  are  connected  and  continuous. 

4. :    :    CoLOB  of  Title.     Color  of  title  is  not  essential 


to  adverse  possession. 

6. :   :   Verbal  Transfer.    The  right  of  one  person  hold- 
ing possession  adversely  may  be  transferred  to  another  verbally. 

6.  — —  f    :     Instructions.     Instructions  examined,  and  KM 

to  have  been  properly  given. 

Error  to  the  district  court  for  Douglas  county. 
Tried  below  before  Dickinson,  J.    Affirmed. 

J.  J^DunUy  for  plaintiff  in  error: 

It  is  well  settled  that  the  objection  that  the  action  is 
barred  by  the  statute  of  limitations,  must  be  'raised 
either  by  demurrer  or  answer,  or  it  will  be  waived. 
Sturges  v.  Burtotiy  8  Ohio  St.,  215;  McKinney  v.  McKinneyy 
8  Ohio  St.,  423. 

If  the  facts  upon  which  the  statute  of  limitations  is 
predicated  do  not  appear  in  the  petition,  but  such  plea  is 
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interposed  as  a  defense,  the  time  when  the  statute  began 
to  run  must  be  definitely  stated;  and  a  mere  allegation 
that  the  action  is  barred  is  not  sufficient. 

T.  J.  Mahoneify  also  for  plaintiff  in  error, 

Wright  d  Thomas^  contra: 

Color  of  title  not  necessary.  To  defeat  ejectment,  pos- 
session adverse,  open,  notorious,  exclusive  and  contin- 
uous is  sufficient.  Gatling  v.  Lane^  17  Nebr.,  77;  Haywood 
V.  Thomas,  17  Nebr.,  237;  Omaha  &  R.  V.  R.  Co.  v.  Richards, 
38  Nebr.,  847. 

Possession  may  be  transferred  orally.  No  deed  is  re- 
quired, and  no  color  of  title.  The  possession  can  be 
tacked.  Weber  v.  Anderson,  73  111.,  439;  Smith  v.  Ghapin, 
31  Conn.,  530;  Chilton  v.  M'ilson^s  Heirs,  9  Humph.  [Tenn.], 
399;  Overfield  v.  Christie,  7  Serg.  &  Eaw.  [Pa.],  173;  Paine 
r.  ISkinner,  8  Ohio,  159;  Yctzer  v.  Thoman,  17  Ohio  St.,  130; 
Menkens  v.  Blumenthal,  27  Mo.,  198;  Cunningham  v.  Patton, 
6  Barr  [Pa.],  355;  Marr  v.  Oilliam,  1  Cold.  [Tenn.],  511. 

E.  C.  Page,  also  for  defendant  in  error. 

NORVAL,  C.  J. 

This  action  is  one  of  ejectment  commenced  in  the  dis- 
trict court  of  Douglas  county  by  Thomas  Murray  against 
Bolandus  Bomine  to  contest  the  title  to  certain  lands  sit- 
uate in  that  county.  The  petition  contained  the  aver- 
ments usual  in  actions  of  that  nature.  The  answer  was 
a  general  denial  of  the  allegations  of  the  petition;  and, 
on  the  trial,  defendant  was  permitted  to  introduce  evi- 
dence over  the  objections  of  plaintiff  tending  to  prove 
adverse  possession  for  a  term  exceeding  ten  years. 

It  appears  from  the  evidence  that  more  than  ten 
years  prior  to  the  commencement  of  the  action,  one  H. . 
M.  Gillespie  entered  upon  the  tract  in  controversy, 
which  is  adapted  exclusively  for  grazing.  For  one  or 
two  years  he  herded  cattle  upon    it,  and    afterwards 
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fenced  a  portion  thereof,  and,  during  the  time  of  his  oc- 
cupancy, pastured  cattle  on  it  in  the  grass  season,  cut 
hay  from  some  portions,  and  excluded  all  others  there 
from.  Afterwards,  for  a  valuable  consideration,  he 
transferred  his  possession  to  the  defendant,  also  selling 
him  the  fence.  Defendant,  ever  since,  has  occupied  the 
land  as  his  own,  inclosed  it  and  other  land  with  a  fence, 
except  on  one  side  thereof,  which  abuts  upon  the  Platte 
river,  the  latter  acting  as  a  bar  to  the  ingress  or  egress  of 
persons  or  sto<ik.  The  agreement  by  which  the  possession 
of  Gillespie  was  transferred  to  defendant  was  oral.  To 
complete  the  bar  of  the  statute,  it  was  necessary  to  tack 
the  possession  of  Gillespie  to  that  of  defendant.  There 
was  a  verdict  and  judgment  for  the  latter,  from  which 
judgment  plaintiff  comes  to  this  court  on  petition  in 
en*or.  Several  errors  are  alleged,  which  will  be  noticed 
so  far  as  it  is  considered  necessary  to  a  proper  decision 
of  the  cause. 

It  is  claimed  that  the  court  erred  in  permitting  evi- 
dence of  defendant  tending  to  prove  adverse  possession 
without  having  pleaded  the  statute  of  limitations.  Gen- 
erally, the  statute,  to  be  available  as  a  defense,  must 
be  pleaded,  but  an  exception  to  this  rule  occurs  in  cases 
of  ejectment,  the  reason  for  w'hich  is  set  forth  in  the 
case  of  tStaley  v.  Housely  35  Nebr.,  160,  it  being  there  held 
that  any  defense  is  available  under  a  general  denial  in 
an  action  of  ejectment.  Under  the  rule  as  there  stated, 
it  was  not  necessary  that  the  statute  be  pleaded,  hence 
no  error  occurred  in  permitting  evidence  of  adverse  pos- 
session to  be  introduced  under  the  general  denial  con- 
tained in  the  answer. 

It  is  also  claimed  that  the  defense  of  adverse  posses- 
sion was  not  established  on  the  trial.  We  do  not  deem  it 
necessary  to  review  the  evidence,  but  it  is  sufficient  to 
say  that  it  discloses  that  Gillespie,  for  some  years  prior 
to  the  time  he  transferred  possession  to  the  defendant, 
was  in  the  actual,  open,  notorious  and  exclusive  posses- 
sion of  the  land;  that  in  one  way  or  another  he  occupied 
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it,  either  by  herding  cattle  thereon,  or  by  cutting  grass 
upon  it  and  fencing  a  portion  of  the  tract,  and  did  so  ad- 
versely occupy  it  to  the  exclusion  of  all  others.  This  was 
certainly  evidence  ot  adverse  possession  sufficient,  if  be- 
lieved by  the  jury,  to  establish  a  claim  of  ownership  in 
Gillespie,  although  it  would  n,ot  have  been  inconsistent 
with  his  holding  the  land  under  a  claim  of  a  different 
nature  than  that  of  ownership.  The  same  may  be  said 
of  the  holding  of  the  defendant  from  the  time  the  pos- 
session was  transferred  to  him.  There  was  sufficient 
evidence  of  adverse  possession  to  go  to  the  jui-y,  and  as 
the  weight  thereof  was  for  the  triers  of  fact,  we  are  not 
disposed  to  disturb  the  verdict.  Lantry  v.  Parker^  37 
Nebr.,  353.  It  is  also  urged  that,  as  defendant  claims  to 
have  obtained  from  Gillespie  the  possession,  the  holding 
under  the  latter  can  not  be  tacked  to  that  of  defendant 
to  make  the  term  of  holding  sufficient  as  a  defense  to 
the  cause  of  action  of  the  plaintiff.  We  are  persuaded 
that,  at  the  time  the  transfer  was  made,  the  possession 
was  all  that  Gillespie  had,  or  that  any  one  holding  under 
the  claim  of  right  by  adverse  pos5?ession  could  have,  until 
the  lapse  of  the  statutory  period,  so  that  by  the  transfer 
of  the  possession  of  Gillespie  to  defendant,  the  latter  was 
entitled  to  tack  the  rights  of  the  former  to  those  of  his 
own  after  such  transfer,  as  the  holding  by  the  two  was 
continuous,  connected  and  uninterrupted.  Stettiiische  v. 
Lamb,  18  Nebr.,  619;  Lantry  v.  Wolff,  49  Nebr.,  374.  Nor 
is  it  necessary  that  the  holding  of  either  Gillespie  or 
defendant  -should  have  been  under  color  of  title,  as  has 
been  decided  by  this  court  a  number  of  times.  Gatlinf/ 
V.  Lane,  17  Nebr.,  77;  Haywood  v.  Thomas,  17  Nebr.,  237; 
Omaha  rf-  R.  V.  R.  Co.  v,  Rickards,  38  Nebr.,  847;  Wehb  v. 
Thicle,  56  Nebr.,  752;  McAllister  v.  Bcymer,  54  Nebr.,  247; 
Jjewon  V,  Heath.  53  Nebr.,  707.  Nor  was  it  necessary  that 
the  transfer  of  possession  by  Gillespie  to  defendant 
should  have  been  in  writing.  Lantry  v.  Wolff,  supra;  Mc- 
Neely  v.  Langan,  22  Ohio  St.,  32.  The  latter  case  is  cited 
by  this  court  in  Stettnische  v.  Lamb,  supra. 
11 


98  NEBRASKA  REPORTS.  [Vol.  60 


state  V.  Scott. 


Numerous  objections  are  urged  to  the  instructions, 
mainly  based  upon  the  theory  that  in  order  to  show  ad- 
verse possession,  defendant  must  have  pleaded  the  stat- 
ute of  limitations.  It  has  been  heretofore  shown  that  this 
defense  is  available  in  actions  of  ejectment  without  such 
plea.  In  other  respects  complained  of,  an  examination 
of  the  instructions  convinces  the  court  that  they  stated 
the  law  fairly  and  clearly,  and  that  no  error  occurred  in 
giving  any  of  them. 

No  reversible  error  having  occurred  on  the  trial,  the 
judgment  of  the  lower  court  is 

Affikmed. 


State,   ex   rel.   George   R.   Dickinson   Paper   Com- 
pany, v.  C'UNNINGIIAM  R.  SCOTT,  JUDGE. 

Filed  April  4,  1900.    No.  11,136. 

1.  Receiver:   Order  to  Sell  Assets.    An  order  directing  a  receiver  of 

an  insolvent  lirm  to  sell  assets  other  than  real  estate  may  not 
be  superseded  as  a  matter  of  right. 

2.  Supersedeas:    Discretion:    Mandamus.    Mandamus  will  not  lie  to 

control  the  discretion  of  a  court  as  to  the  allowance  of  a  super- 
sedeas resting  In  its  discretion. 

Application  for  mandamus  to  compel  i-espondent  to 
fix  amount  of  supersedeas  bond.    Writ  denied. 

Holmes  &  Morgan  and  H.  S.  Cranes  for  relator. 

A.  N.  Ferguson,  contra. 

NORVAL,  J, 

On  August  10,  1893,  the  partnership  or  firm  of  Acker- 
man  Bros.  &  Heintze  was  doing  business  in  the  city  of 
Omaha,  and  on  said  day  a  suit  was  instituted  in  the  dis- 
trict court  of  Douglas  county  b'y  E.  C.  Ackerman  and  A. 
M.  Heintze,  two  of  the  partners,  against  G.  A.  Ackennan, 
the  other  member  of  the  firm,  for  an  accounting  and 
winding  up  of  the  business  of  the  partnership.  There- 
after John  H.  F.  Lehman  was  appointed  by  the  court  re- 
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ceiver  to  take  charge  of  the  property  and  assets  of  the 
Arm  and  collect  the  debts  due  it,  and  hold  the  same  sub- 
ject to  the  order  of  the  court.  The  Carpenter  Paper  Com- 
pany and  the  George  R.  Dickinson  Paper  Company,  cred- 
itors of  the  Arm  of  Ackerman  Bros.  &  Heintze,  attached 
a  portion  of  the  personal  property  of  the  latter  and  sub- 
sequently each  attaching  creditor  obtained  a  judgment 
against  said  firm  for  the  amount  of  its  debts  and  an 
order  of  sale  of  the  attached  property.  The  above  named 
creditors  intervened  in  the  said  suit  of  Ackerman  v.  Ack- 
erman, and  thereafter  a  decree  was  entered  therein  which 
directed  the  receiver  to  sell  the  assets  belonging  to  said 
firm  on  May  29,  1894.  The  sale  did  not  take  place  until 
June  18, 1894,  which  sale  was  confirmed  by  the  court,  and 
the  above  named  interveners  prosecuted  an  appeal  to  this 
court  which  resulted  in  a  judgment  of  reversal  being  en- 
tered at  the  September  term,  1896.  Ackernian  v.  Ackerman^ 
50  Nebr.,  54.  By  that  decision  the  sale  of  the  assets  by 
the  receiver  was  held  invalid  on  the  ground  that  the  sale 
occurred  on  a  date  other  than  that  fixed  by  the  decree. 
Subsequently  on  December  2,  1899,  the  district  court  en- 
tered of  record  an  order  nunc  pro  tunc  in  said  cause  as  of 
and  before  June  18,  1895,  the  date  of  the  receiver's  sale, 
and  after  May  29, 1894,  which  authorized  and  directed  the 
receiver  to  sell  the  assets  of  Ackerman  Bros.  &  Heintze, 
on  June  18,  1894.  The  George  R.  Dickinson  Paper  Com- 
pany excepted  to  said  order,  and  moved  the  court  to  fix 
the  amount  of  'the  supersedeas  bond  for  an  appeal,  which 
motion  was  denied.  This  is  an  application  for  a  per- 
emptory mandamus  to  compel  the  respondent,  the  then 
presiding  judge,  to  fix  the  amount  of  a  supersedeas  bond. 

The  provisions  relative  to  supersedeas  on  appeals  in 
equity  causes  are  contained  in  section  677  of  the  Code  of 
Civil  Procedure,  which  reads  as  follows; 

"Sec.  677.  No  appeal  in  any  case  in  equity,  now  pend- 
ing and  undetermined,  which  shall  hereafter  be  brought 
shall  oi)erate  as  a  supersedeas,  unless  the  appellant,  or 
appellants,  shall  within  twenty  days  next  after  the  rendi- 
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tion  of  such  judgment,  or  decree,  or  the  making  of  such 
final  order,  execute  to  the  adverse  party  a  bond  with  one 
or  more  sureties  as  follows:  Fi7'8t — When  the  judgment, 
decree,  or  final  order  appealed  from,  directs  the  payment 
of  money,  the  bond  shall  be  in  double  the  amount  of  the 
judgment,  decree,  or  final  order,  conditioned  that  the  ap- 
pellant, or  appellants,  will  prosecute  such  appeal  without 
delay,  and  pay  all  condemnation  money  and  costs  which 
may  be  found  against  him,  or  them,  on  the  final  deter- 
mination of  the  cause  in  tlie  supreme  court,  ticcond — 
When  the  judgment,  decree,  or  final  order  directs  the  exe- 
cution of  a  conveyance  or  other  instrument,  the  bond 
shall  be  in  such  sum  as  shall  be  prescribed  by  the  district 
court,  or  judge  thereof  in  vacation,  conditioned  that  the 
appellant,  or  appellants,  will  prosecute  such  appeal  with- 
out delay;  and  will  abide  and  perform  the  judgment  or 
decree  rendered,  or  final  order  which  shall  be  made  by 
the  supreme  court  in  the  cause.  Third — When  the  judg- 
ment, decree,  or  order  dii^ects  the  sale  or  delivery  of  pos- 
session of  real  estate,  the  bond  shall  be  in  such  sum  as 
the  court,  or  judge  thereof  in  vacation,  shall  prescribe, 
conditioned  that  the  appellant,  or  appellants,  will  pros- 
ecute such  appeal  without  delay,  and  will  not  during  the 
pendency  of  such  appeal  commit,  or  suffer  to  be  com- 
mitted, any  waste  upon  such  real  estate.  Fourth — When 
the  judgment,  decree,  or  final  order  dissolves  or  modifies 
an  order  of  injunction,  which  has  been,  or  hereafter  may 
be  granted,  the  supeiscnleas  bond  shall  be  in  such  reason- 
able sum  as  the  court,  or  judge  thereof  in  vacation,  shall 
prescribe,  conditioned  that  the  appellant  or  appellants 
will  prosecute  such  appeal  without  delay,  and  wall  pay 
all  costs  which  may  be  found  against  him,  or  them,  on  the 
final  determination  of  the  cause  in  the  supreme  court; 
and  such  supersedeas  bond  shall  stay  the  doing  of  the 
act  or  acts,  sought  to  be  restrained  by  the  suit,  and  con- 
tinue such  injunction  in  force,  until  the  case  is  heard  and 
finally  determined  in  the  supreme  court.  The  undertak- 
ing given  upon  the  allowance  of  the  injunction  shall  be 
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and  remain  in  effect,  until  it  is  Anally  decided  whether  or 
not  the  injunction  ought  to  have  been  granted." 

The  order  of  the  district  court  which  relators  desired  to 
supersede  does  not  direct  the  payment  of  money,  nor  the 
execution  of  a  conveyance  or  other  instrument,  nor  does  it 
dissolve  or  modify  an  order  of  injunction,  hence  can  not  be 
superseded  under  subdivisions  one,  two  and  four  of  said 
section  677.  This  is  plain.  The  third  subdivision  of  the 
section  provides  for  the  giving  of  a  supersedeas  bond 
when  the  judgment,  decree  or  order  directs  the  sale  or 
delivery  of  possession  of  real  estate.  It  is  perfectly  clear 
that  relator  can  not  invoke  the  provisions  of  said  sub- 
division, inasmuch  as  it  does  not  appear  that  the  order  in 
question  either  directs  the  sale  or  delivery  of  possession 
of  real  property  to  any  one.  The  conclusion  is  therefore 
irresistible  that  the  statute  does  not  give  the  relator  the 
absolute  right  to  a  supersedeas.  State  v.  Faiccett,  58  Nebr., 
371,  cited  by  relator,  is  not  in  point  here,  since  in  that  case 
the  order  sought  to  be  superseded  directed  the  sale  of  real 
estate,  and  came  within  the  express  terms  of  the  third 
subdivision  of  section  677  quoted  above. 

In  State  v.  Fawcett^  supra,  it  was  held  that  mandamus 
will  not  lie  to  control  the  discretion  of  a  court  as  to  allow- 
ance of  a  supersedeas  resting  in  its  discretion.  The  rec- 
ord fails  to  disclose  any  abuse  of  discretion  by  the  re- 
spondent in  refusing  a  supersedeas,  and  the  writ  is  de- 
nied. 

Writ  denied. 


Patrick  Welsh  v.  State  of  Nebraska. 

Filed  Apkil  4,  1900.    No.  11,028.  I  g 


dO  101 

.__  ^ 

1.  Change  of  Venue:    Continuance:    Discretion  of  Court.    Applica-    [est  iosf 

tion  for  change  of  venue,  or  a  continuance  is  addressed  to  the 
sound  discretion  of  the  court;  and  its  ruling  thereon  will  not 
be  disturbed,  where  no  abuse  of  discretion  is  disclosed. 

2.  Code    of   Civil   Procedure:     Special    Term:     Summoning   Jurors. 

Whenever  at  any  general  or  special  term  of  the  district  court, 
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for  any  cause,  there  is  no  panel  of  petit  jurors,  the  court  may, 
under  section  664  of  the  Code  of  Civil  Procedure,  direct  the 
sheriff  to  summon  persons  having  the  qualifications  of  jurors 
to  appear  and  serve  as  petit  jurors. 

Bape:  Complaint  of  Prosecutrix.  In  a  prosecution  for  rape  it  is 
competent  for  the  state  to  prove  that  the  prosecutrix  made 
complaint  of  the  injury  to  others  immediately  after  the  com- 
mission of  the  alleged  offense. 

Examination  of  Witnesses:  Discretion  of  Court.  The  allowing 
of  leading  questions  to  be  put  to  a  witness  rests  in  the  sound 
discretion  of  the  court. 

Instruction:  No  Error.  It  is  not  error  to  assume  in  an  instruc- 
tion the  existence  of  a  collateral  fact  established  by  uncontro- 
verted  evidence  and  which  tends  to  prove  one  of  the  constituent 
elements  of  a  crime. 

Physical  Condition  of  Prosecutrix.     In  a  prosecution 


for  rape,  it  is  not  reversible  error  to  inform  the  jury  that  they 
are  at  liberty  to  take  into  consideration  the  physical  condition 
of  the  prosecutrix  at  the  time  of  the  alleged  assault,  in  arriving 
at  their  verdict. 

7.  Impeachment  of  Verdict:  Affidavit  op  Jurors.  The  affidavit  of 
jurors  relating  to  the  arguments  or  statements  made  by  them 
while  deliberating  upon  their  verdict  may  not  be  received  to 
impeach  the  verdict. 

Error  to  the  district  court  for  Holt  county.  Tried  be- 
low before  Westover,  J.    Affii^mcd. 

N.  D.  Jackson,  for  plaintiff  in  error,  arg^ied  as  to  change 
of  venue  that  the  constitution  guarantees  to  every  per- 
son accused  of  crime  an  impartial  trial,  and  our  leg- 
islature has  provided  a  way,  when  a  community  has 
become  ai'oused  and  strong  prejudice  created  against 
one  so  accused,  for  such  a  trial  in  an  unprejudiced 
community.  There  is  no  rule  better  settled  than  the  one 
that  when  the  public  sentiment  of  a  whole  community 
is  aroused  its  effect  upon  a  jury  is  to  prevent  a  calm  and 
dispassionate  inquiry  into  the  merits  of  the  controversy; 
such  is  the  rule  in  this  state.  Richmond  v.  State,  16  Nebr., 
391. 

As  to  special  venire:  To  give  effect  to  the  provision  of 
our  law,  w^hich  permits  the  calling  of  a  special  term  of 
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court,  and  requires  the  judge  to  direct  whether  a  jury 
shall  be  summoned,  requires  the  order  to  be  made  at  least 
fifteen  days  before  the  first  day  of  the  session,  because  a 
jury  can  only  be  drawn  for  the  special  term  in  the  same 
manner  as  for  the  regular  term.  McElvoy  v.  State,  9  Nebr., 
157. 

As  to  statements  of  prosecutrix,  counsel  cited  Prince  v, 
SamOy  7  Ad.  &  EL  [Eng.],  627. 

As  to  instructions,  the  court,  in  its  charge,  assumed  ab- 
solutely that  Mrs.  Yonke  had  recently  given  birth  to  a 
child.  It  is  true  that  Mrs.  Yonke  had  testified  to  having 
given  birth  to  a  child  about  five  weeks  previous  to  the 
time  of  the  alleged  assault,  but  the  jury  were  at  liberty 
to  disbelieve  the  witness,  and  to  find  that  portion  of  the 
testimony  untrue.  The  court  can  not  assume,  in  the  trial 
of  a  criminal  case,  any  fact  to  have  been  proven,  even 
where  there  is  no  conflict  in  the  testimony.  Ileldt  v.  State, 
20  Nebr.,  499. 

The  rule  is  well  settled  in  this  state  that  in  charging  a 
jury  undue  prominence  should  not  be  given  to  one  branch 
or  item  of  evidence  by  particular  mention  to  the  dispar- 
agement of  the  rest.    Market  v.  Moudy,  11  Nebr.,  213. 

R.  R.  Dicksoriy  also  for  plaintiff  in  error. 

Constantine  J.  Smyth,  Attorney  General,  and  Willis  D. 
Oldham,  Deputy,  for  the  state. 

The  case  of  McEhoy  v.  State,  9  Nebr.,  157,  and  Clark  v. 
Saline  Cmmty,  9  Nebr.,  516,  are  the  leading  cases  relied 
upon  by  counsel  for  the  prisoner  in  support  of  the  alleged 
error  in  overruling  the  motion  to  quash  the  panel  of 
jurors.  The  court  by  an  examination  of  McElvoy  v.  State, 
supra,  will  notice  that  the  language  of  the  learned  justice 
who  rendered  that  opinion,  both  in  the  syllabus  of  the 
case  and  in  the  opinion  itself,  was  pure  dicta.  That  the 
question  was  not  before  the  court  for  determination  un- 
der the  rules  of  the  practice  in  the  supreme  court,  and 
that  the  conclusion  reached  in  that  case  was  not  based 
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on  that  assignment  of  error  at  all,  and,  consequently  the 
obiter  thesis  of  the  learned  justice  who  wrote  the  opin- 
ion, which  tended  to  transform  this  molehill  of  a  tech- 
nicality into  a  majestic  mountain  of  statutory  right,  is 
not  a  binding  precedent  for  this  court  to  follow.  Clark 
V.  Saline  County,  supra,  is  but  a  repetition  of  these  same 
obiter  suggestions  of  the  same  jurist.  In  Barton  v.  State, 
12  Nebr.,260,  265,  also  relied  ui)on  by  counsel  for  the  pris- 
oner, the  decision  was  adverse  to  the  state  because  the 
public  prosecutor  demurred  to  the  plea  in  abatement, 
and  thereby  admitted  the  truth  of  the  allegations  con- 
tained in  said  plea.  This  plea  was  held  by  Judge  Cobb, 
who  wrote  the  opinion,  to  "contain  all  of  the  necessary 
allegations  of  a  good  plea  in  abatement,  under  a  rea- 
sonably liberal  construction;  but  al^o  that  it  sufficjiently 
negatives  the  suggestion,  that  possibly  the  grand  jury 
that  found  the  indictment  was  procured  under  the  pro- 
visions of  section  664."  And  furtlier  on  in  that  opinion 
the  judge  says,  "If  it  were  true  that  the  grand  jury  in 
question  was  in  fact  summoned  under  the  extraordinary 
provisions  of  section  664,  then  we  think  that  it  was  the 
duty  of  the  district  attorney  under  the  provisions  of  sec- 
tion 446,  of  chapter  42,  of  the  Criminal  Code,  to  have 
replied  to  the  said  plea  setting  up  such  fact,  rather  than 
to  have  demurred  generally,  as  he  did,  thereby  admit- 
ting the  facts  of  the  plea  if  well  pleaded." 

The  cause  was  argued  orally  by  N,  D.  Jackson^  for  the 
plaintiff,  and  by  WUlis  D.  Oldham^  for  the  state. 

Jackson,  for  the  prisoner,  argued  that  upon  the  record 
it  was  apparent  that  the  prisoner  could  not  have  a  fair 
trial  in  Holt  county,  citing  Richmond  v.  State,  16  Nebr., 
391. 

Oldham  said  that  the  case  of  Richmond  v.  State  was  a 
judicial  maverick.  No  one  could  interpret  its  meaning. 
By  and  by  some  court  would  lariat  it,  and  place  a  judi- 
cial brand  upon  it.  God  speed  the  day!  Some  people 
thought  that  a  change  of  venue  was  one  of  the  inaliena- 
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ble  rights  guaranteed  by  Magna  Charta.  It  was  nothing 
of  the  kind.  It  was  a  part  of  the  procedure  in  a  crim- 
inal trial  controlled  by  the  fiisi  prius  court.  That  court 
is  only  answerable  for  an  abuse  of  discretion.  Holt 
county  was  larger  than  the  whole  state  of  Rhode  Island. 
The  just  indignation  of  a  few  settlers  in  the  immediate 
neighborhood  of  the  outrage  argued  nothing  for  a  wide- 
spread prejudice.  Oldham  read  from  the  aflSdavit  of 
Frank  Campbell,  in  the  record. 

NORVAL,  C.  J. 

The  defendant,  Patrick  Welsh,  was  tried  in  the  district 
court  of  Holt  county  on  an  information  charging  him 
with  having,  on  the  night  of  August  23,  1899,  committed 
the  crime  of  rape  on  one  Katie  Yonke;  and  from  the 
judgment  of  conviction  comes  to  this  court  on  error.  The 
crime  was  a  most  revolting  one.    We  do  not  deem  it  nec- 
essary to  enter  into  a  detailed  statement  of  the  facts, 
but  shall  confine  ourselves  to  the  questions  of  law  urged 
by  defendant  as  grounds  for  reversal.    No  regular  term 
of  the  district  court  was  to  be  held  in  Holt  county  for 
some  time  after  the  offense  was  committed,  so,  at  the 
request  of  numerous  citizens  of  the  county,  the  Hon.  M. 
P.  Kinkaid,  one  of  the  judges  of  the  judicial  district, 
called  a  special  term  of  court  for  that  county,  to  be  held 
on  the  5th  day  of  September,  1899,  for  the  trial  of  crim- 
inal cases  in  which  felonies  were  charged,  and  for  the 
hearing  and  disposition  of  ex  parte  matters  in  civil  causes. 
By  this  order  he  also  directed  the  clerk  of  the  court  to 
issue  a  venire  to  the  sheriff  requiring  him  to  select  and 
notify  to  appear  and  serve  as  petit  jurors  at  said  term, 
twenty-four  men  from  the  body  of  Holt  coiwity,  having 
the  qualifications  of  jurors,  to  appear  on  September  7th, 
1899.    No  jury  was  drawn  on  this  order,  and  no  regular 
panel  had  been  selected,  so,  when  the  court  met,  no  jury 
was  in  existence  or  appeared.    The  court  met  pursuant 
to  this  order,  whereupon  defendant  filed  a  motion  for 
a  change  of  venue,  on  the  ground  of  local  prejudice  and 
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bias,  which  motion  was  supported  by  affidavits.  These 
were  met  by  a  counter  showing  of  the  state.  This  motion 
was  overruled,  and  a  trial  was  held  in  Holt  county.  Af- 
ter this  motion  was  denied,  the  presiding  judge  was 
called  away  from  the  county  on  some  urgency,  and  the 
Hon.  W.  H.  Westover,  another  judge  of  the  same  judicial 
district,  took  his  place  upon  the  bench,  and  conducted 
the  further  proceedings  in  the  case.  There  was  submit- 
ted to  the  court  an  application  of  the  defendant  for  a 
continuance  of  the  cause  until  the  next  regular  term  of 
court  to  be  held  in  the  county,  which  motion  was  denied 
and  an  exception  to  the  ruling  entered.  Thereupon,  on 
September  13th  Judge  Westover  issued  an  order  to  the 
sheriff,  reciting,  substantially,  that  the  court  was  in  ses- 
sion, that  there  was  no  jury  present,  none  having  been 
drawn  or  summoned;  and  directing  the  sheriff  to  summon 
twenty-four  good  and  lawful  men  having  the  qualifica- 
tions of  jurors  to  appear  before  said  court  on  September 
19th,  1899,  to  serve  as  petit  jurors  at  said  special  term. 
Pursuant  to  said  order,  the  sheriff  duly  summoned  twen- 
ty-four persons  as  jurors,  who  duly  appeared,  and  from 
this  panel  was  selected  the  jury  which  tried  and  con- 
victed the  defendant.  Before  trial,  defendant  filed  his 
motion  asking  the  court  to  quash  the  panel,  upon  the  fol- 
lowing grounds: 

1,  Because  the  jury  was  not  selected  and  drawn  in  the 
manner  provided  by  law; 

2,  Because  the  persons  summoned  to  serve  as  jurors 
were  not  persons  whose  names  were  selected  by  the 
board  of  county  supervisors  of  Holt  county  as  required 
by  law; 

3,  Because  the  persons  summoned  to  serve  as  jurors 
were  not  persons  whose  names  were  drawn  by  lot  by 
the  clerk  of  the  district  court,  or  his  deputy,  by  the  sher- 
iff or  his  deputy,  or  by  the  coroner  or  by  either  of  such 
officers  out  of  the  box  or  receptacle  as  required  by  law; 

4,  Because  the  persons  summoned  to  serve  as  such 
jurors  have  appeared  solely  at  the  request  of  the  sheriff 
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of  said  county  and  are  not  persons  whose  names  are  con- 
tained in  any  order  issued  by  the  clerk  of  the  district 
court  of  said  county  commanding  the  sheriff  to  summon 
the  persons  therein  named  to  serve  as  jm*ors; 

5,  Because  no  jury  has  been  selected,  drawn  and  sum- 
moned for  attendance  at  this  term  of  court; 

6,  Because  the  jury  in  attendance  at  this  term  of  court 
is  not  drawn  from  the  body  of  the  county,  nor  does  such 
jury  contain  a  proportionate  number  from  each  precinct 
in  the  county. 

This  motion  was  overruled  by  the  court,  and  an  ex- 
ception noted. 

On  the  rulings  of  the  court  on  the  motions  for  change 
of  venue,  for  continuance  and  to  quash  the  panel,  de- 
fendant predicates  error,  as  also  on  rulings  of  the  court  in 
the  introduction  of  evidence,  in  the  giving  of  one  in- 
struction, and  on  alleged  misconduct  on  the  part  of  cer- 
tain members  of  the  jury  while  deliberating  on  the  ver- 
dict. These  alleged  errors  will  be  considered  in  their 
order,  at  such  length  as  the  court  deems  important. 

Defendant,  in  support  of  his  motion  for  a  change  of 
venue,  filed  numerous  affidavits  of  persons  residing  in 
the  town  of  O'Neill  and  in  various  other  parts  of  the 
county;  also,  copies  of  the  different  newspapers  pub- 
lished in  said  county.  From  these  aflSdavits  it  would 
appear  that  a  considerable  degree  of  excitement  over  the 
alleged  crime  existed  in  the  county,  particularly  at  and 
in  the  vicinity  of  the  county  seat,  O'Neill.  Many  of  the 
affiants  testified  that  they  had  heard  threats  of  personal 
violence  to  the  defendant  on  the  part  of  residents  of 
O'Neill;  also,  expressions  of  opinion  that  defendant  was 
guilty  of  the  crime  charged  against  him,  and  a  desire 
that  he  be  convicted  of  it  and  punished  to  the  full  extent 
of  the  law;  that  there  was  an  extreme  degree  of  bias, 
hatred  and  prejudice  against  defendant  by  many  of  the 
residents  of  the  county,  and  particularly  in  O'Neill  and 
vicinity.  The  articles  introduced  from  the  newspapers, 
generally  condemned  the  crime  very  strongly,  some  of 
them  stating  very  pointedly  the  belief  on  the  part  of  the 
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writers  that  the  defendant  was  guilty  of  the  crime  and 
should  be  punished  with  severity.  This  evidence  was 
traversed  by  the  state,  as  will  hereinafter  more  fully 
appear.  * 

It  is  insisted  by  defendant's  counsel  that  tliis  case  falls 
within  the  rule  established  by  this  court  in  Richmond  v. 
Stale,  16  Nebr.,  388,  wherein,  on  affidavits  filed  by  de- 
fendant, it  was  held  that  the  trial  court  abused  its  discre- 
tion in  refusing  defendant's  motion  for  a  change  of  venue. 
In  that  case,  numerous  affidavits  were  filed  from  which 
it  appeared  that  there  was  an  intense  feeling  of  bias 
against  the  accused  in  the  town,  which  contained  about 
one-fourth  of  the  population  of  the  county  wherein  the 
alleged  crime  was  committed,  and  that,  by  re^ison  of  such 
intensity  of  bias,  he  could  not  obtain  a  fair  and  impartial 
trial  in  that  county.  In  that  case  the  state  also  made  a 
counter-showing  on  affidavits,  none  of  its  witnesses,  how- 
ever, denying  that  there  was  a  strong  prejudice  against 
the  defendant,  although  many  of  them  gave  as  their 
opinion  that  there  was  not  such  a  feeling  against  him  as 
lo  prei^lude  a  fair  trial  being  had;  nor  could  it  be 
inferred  that  many  of  the  affiants  testifying  for  the  state 
had  as  favorable  opportunities  to  form  correct  estimates 
of  public  opinion  as  had  those  who  made  affidavits  filed 
on  behalf  of  defendant.  On  such  showing,  this  court 
held  that  there  was  an  abuse  of  discretion  by  the  trial 
court  and  awarded  a  new  trial. 

In  the  case  at  bar  the  state  introduced  affidavits  of 
numerous  persons  who  seem  to  have  had  ample  opportuni- 
ties to  ascertain,  and  who  apparently  did  investigate  and 
ascertain  the  public  feeling  both  in  O'Neill  and  in  Holt 
county  generally,  relative  to  defendant  and  the  crime 
charged  against  him.  From  them,  it  appears  that  Holt 
county  contains  an  area  greater  than  that  of  the  state 
of  Rhode  Island,  that  the  population  thereof  is  near 
20,000,  while  that  of  O'Neill  is  only  about  1,200,  and  the 
total  population  of  towns  in  said  county  being  only  3,500, 
the  remainder  of  the  population  of  the  county  being  an 
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agricultural  one  widely  scattered;  that  very  few  persons 
who  reside  outside  of  the  towns  were  acquainted  with 
the  case,  or  seemed  to  have  any  feeling  in  regard  to  the 
matter,  such  as  would  result  in  prejudice  to  the  defend- 
ant. While  many  of  these  aifiants  admit  that  a  few  peo- 
ple in  and  about  O'Neill  may  have  been  prejudiced 
against  defendant,  they  deny  that  this  feeling  could  be 
attributable  to  any  large  portion  of  the  populace  of  the 
town  or  its  vicinity,  or  of  the  county,  but  that  the  feeling 
of  the  people  generally  was,  at  the  time  the  motion  was 
heard,  that  the  law  should  take  its  due  course,  and  he 
be  accorded  a  fair  and  impartial  trial.  It  was  also  testi- 
fied that  while  some  of  the  residents  of  the  town  and  the 
county  were  doubtless  prejudiced  against  him,  others 
were  friendly  to  him;  but  that  the  general  feeling  was, 
as  we  have  said  before,  that*  a  fair  and  impartial  trial 
should  and  could  be  had  upon  its  merits.  If  these  affl-"^ 
davits  were  true — and  the  lower  court  was  judge  of  their 
truthfulness,  and  of  the  weight  to  be  given  to  the  evi- 
dence of  those  who  testified — it  is  clear  that  there  was 
ample  evidence  on  which  to  base  the  conclusion  that  a 
very  healthy  condition  of  public  opinion  existed  in  Holt 
county  and  in  O'Neill  at  that  time,  touching  the  admin- 
istration of  justice  in  this  particular  case,,  and  that  the 
defendant  could  have  a  fair  and  impartial  trial,  notwith- 
standing a  small  portion  of  the  community  might  be 
prejudiced  against  him  as  an  individual.  It  would  be 
a  sad  refleition  upon  public  opinion  and  the  moral  tone 
of  that  county,  should  it  have  been  possible  that  a  crime 
of  the  heineous  character  of  the  one  charged  against  de- 
fendant could  have  been  committed  within  its  bound- 
aries without  having  resulted  in  an  almost  unanimous 
condemnation  thereof,  and  a  desire  on  the  part  of  all 
good  citizens  that  its  perpetrators  should  receive  speeily 
justice  at  the  hands  of  the  courts.  Nor  would  it  be  anom- 
alous should  a  portion  of  the  populace  have  conceived 
and  expressed  a  strong  prejudice  and  bias  against  the 
alleged  criminal,  particularly  should  the  evidence  be  con- 
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vinciiig  and  clear,  as  appeared  to  be  the  fact  in  this  case. 
But  hiicb  prejudice  must  be  so  general  as  to  convince  a 
court  that  a  defendant  can  not  have  a  fair  and  impartial 
trial  in  the  county  where  the  crime  is  alleged  to  have 
been  committed,  before  it  is  justified  in  ordering  a  change 
of  venue.  In  this  case  the  lower  court  had  ample  evi- 
dence from  which  to  reach  the  conclusion  that  no  such 
bias,  prejudice  or  hatred  against  the  defendant  existed 
in  the  community  as  would  preclude  him  from  having 
a  fair  and  impartial  trial,  and  as  an  application  for 
change  of  venue  is  addressed  to  the  sound  discretion  of 
the  court  {Srnith  v.  State,  4  Nebr.,  277),  we  can  not  say 
that  there  was  such  an  abuse  of  discretion  as  to  call  for 
a  reversal  of  the  sentence. 

It  is  urged  that  while  the  evidence  as  to  bias,  hatred 
and  prejudice  may  have  been  traversed  by  the  state,  the 
evidence  of  defendant's  witnesses  relative  to  threats  of 
personal  violence  were  not  denied  by  the  affidavits  filed 
by  the  state.  But  we  think  otherwise.  There  was  ad- 
duced evidence  to  the  effect  that,  altliough  there  was  a 
strong  feeling  by  part  of  the  community  against  defend- 
ant when  he  was  arrested,  the  witnesses  stated  that  at 
the  time  of  the  hearing  of  the  motion  such  prejudice  had 
died  out;  and.also  that  the  feeling  against  defendant  ex- 
isted on  the  part  of  a  few  only  of  the  inhabitants  of  the 
county.  From  evidence  of  this  class  the  court  was  cer- 
tainly justified  in  believing  that,  although  there  may 
have  been  tlireats  of  personal  violence,  the  number  of 
those  holding  such  views  was  so  small,  as  compared  with 
those  of  the  great  body  of  law-abiding  citizens,  as  not 
to  create  a  sentiment  against  defendant,  such  as  would 
preclude  him  from  having  a  fair  trial  in  that  county, 
particularly  when  no  attempt  of  personal  violence  was 
shown  to  have  been  made.  While  the  constitutional 
right  of  a  person  accused  of  crime  to  a  fair  trial  should 
always  be  jealously  guarded  by  the  courts,  it  is  also 
their  duty  to  the  state  to  insist  that  persons  accused  of 
crime  should  have  a  speedy  trial,  in  order  that  the  de- 
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mands  of  justice  shall  not  be  deferred  until  the  prosecu- 
tion becomes  worn  out  by  needless  delays  and  the  ends 
of  justice  be  thus  defeated.  In  this  case  we  are  per- 
suaded the  lower  court  should  be  sustained  in  its  promp- 
ness  of  action,  rather  than  condemned  therefor,  for  the 
record  is  convincing  that  the  defendant  had  a  fair  and 
impartial  trial,  on  the  part  of  both  court  and  jury,  and 
received  nothing  but  justice  at  their  hands.  The  decis- 
ion on  the  motion  for  the  postponement  of  the  trial  until 
the  next  regular  term  of  court,  I'equires  no  extended 
comment.  The  motion  was  based  upon  the  same  facts 
as  presented  by  the  application  for  a  change  of  venue, 
and  the  foregoing  discussion  is  applicable  to  the  assign- 
ment of  error  directed  against  the  refusing  of  a  contin- 
uance.   The  ruling  is  not  prejudicially  erroneous. 

It  is  next  uryed  by  defendant  that  the  jury  was  not  a 
legal  one,  because  it  was  not  drawn  according  to  the  pro- 
visions and  requirements  of  law.  It  is  evident  that  the 
court  obtained  its  authority  to  order  the  panel  from  sec- 
tion 664  of  the  Code  of  Civil  Procedure,  no  jury  having 
been  drawn  as  provided  by  sections  658,  659  and  660  of 
said  code.  ^Said  section  664  is  applicable  to  juries 
drawn  in  criminal  cases,  as  will  appear  from  the  decis- 
ions of  this  court  hereinafter  cited.  The  term  of  court 
at  which  accused  was  convicted,  though  a  special  one, 
was  legal,  for  the  district  judge  has  power,  under  sec- 
tion 25,  chapter  19,  Compiled  Statutes,  1897,  to  call 
special  terms  of  court  for  the  transaction  of  any  business 
he  may  deem  necessary.  This  power  is  doubtless  con- 
ferred upon  judges  for  the  purpose,  among  others,  of 
expediting  trials  in  criminal  cases  of  persons  who  are 
incarcerated  and  unable  to  give  bail,  as  well  as  for  the 
purpose  of  rendering  speedy  justice  in  all  cases.  Doubt- 
less it  would  have  been  better  had  the  judge  directed 
that  the  jury  be  summoned  in  the  manner  prescribed  by 
section  658  et  seq.  of  the  Code  of  Civil  Procedure,  but  the 
omission  so  to  do  did  not  have  the  effect  to  invalidate  the 
term  of  court.    The  term  being  legal,  and  there  being  no 
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jury  present,  because  of  such  failure  of  the  judge  to 
direct  the  drawing  and  summoning  of  one  in  the  regular 
manner,  the  court  had  power  under  said  section  661  to 
call  a  jury  through  an  order  to  the  sheriff  directing  him 
to  summon  one,  as  was  done  in  this  case,  for  the  section 
says,  '^whenever  at  any  general  or  special  term,  ♦  ♦  ♦ 
for  any  cause  there  is  no  panel  of  grand  jurors  or  petit 
jurors  or  the  panel  is  not  complete,  said  court  may  order 
the  sheriff,  deputy  sheriff,  or  coroner  to  summon  without 
delay  good  and  lawful  men,  having  the  qualifications  of 
jurors,"  etc.  This  court  has  frequently  held  this  section 
to  be  applicable  to  criminal  as  well  as  to  civil  cases. 
Dodge  v.  People,  4  Nebr.,  220;  State  v.  Page,  12  Nebr.,  386; 
Pflueger  v,  State,  46  Nebr.,  493;  Barneij  v.  State,  49  Nebr., 
515;  also  that  it  should  be  construed  in  connection  with 
section  465a  of  the  Code  of  Criminal  Procedure.  Barney 
V.  State,  supra.  We  are  therefore  of  the  opinion  that  the 
order  of  the  court  directing  the  sheriff  to  summon  from 
the  body  of  the  cimnty  a  jury,  there  being  no  regular 
panel  at  the  time,  was  valid,  under  said  section  664. 
The  authority  conferred  by  this  section  should  be  spar- 
ingly exercised  and  exigencies  should  not  be  purposely 
created  by  the  courts  for  its  exercise.  This  defendant 
suffered  no  injustice  through  such  proceeding,  and  the 
lower  court  must  be  sustained  in  its  action.  In  cases 
where  a  jury  is  drawn  in  the  manner  prescribed  by  said 
section  658  et  seq.  of  the  Code  of  Civil  Procedure  the  pro- 
visions thereof  must  be  obser\-ed.  That  they  are  manda- 
tory we  do  not  doubt,  particularly  those  provisions  which 
require  that  the  panel  must  consist  of  persons  drawn,  as 
nearly  as  may  be  from  all  portions  of  the  county,  in 
proportion  to  their  population,  and  this  we  under- 
stand to  be  the  rule  laid  down  in  most  of  the  cases 
of  this  court  cited  by  counsel  for  defendant  in  support 
of  the  proposition  tnat  the  panel  in  this  case  was 
illegal.  But  no  such  requirement  is  prescribed  by 
section  664,  hence  it  was  unnecessary  that  the  jury 
in  this  case  be  so  selected.      There  is  no  conflict  in 
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these  various  provisions  of  the  Code,  but  their  exer- 
cise depends  upon  circumstances.  The  only  case  cited 
by  counsel  for  defendant  to  which  we  deem  it  advisable 
to  advert  directly  is  that  of  McElvoy  v.  State,  9  Nebr.,  157. 
We  do  not  regard  that  case  as  in  point  here.  The  obser- 
vation of  the  learned  judge  who  wrote  the  opinion  in 
that  case  on  the  point  in  controversy  here  is  clearly  dic- 
tum, for  the  reason  that  it  was  held  that  defendant  had 
waived  his  right  to  question  the  regularity  of  the  man- 
ner in  which  the  panel  was  drawn.  The  case  was  re- 
versed solely  upon  another  point.  All  of  the  observa- 
tions of  the  court  as  to  the  manner  in  which  the  jury  was 
drawn  are  clearly  outside  the  issue  in  the  case,  as  it  came 
here,  and  are  not  a  proper  construction  of  the  section  of 
the  Code  therein  mentioned,  We  are  clearly  of  the  opin- 
ion that  in  this  case  such  an  exigency  existed  as  author- 
ized the  lower  court  to  call  a  jury  under  the  provisions 
of  section  664,  and  that  the  panel  was  valid. 

Upon  the  trial,  the  state  was  permitted  to  prove  that 
the  prosecutrix,  the  morning  after  the  commission  of  the 
alleged  offense,  informed  Mr.  and  Mrs.  Jantice  of  the  al- 
leged assault  upon  her,  and  that  the  same  was  made  by 
the  defendant  and  one  Michael  Begley.  This  testimony 
was  proper  as  tending  to  corroborate  the  prosecutrix. 
State  V.  MeyerSy  46  Nebr.,  152;  Oleson  v.  State,  11  Nebr., 
276.  The  form  of  the  questions  by  which  this  testimony 
was  elicited,  was  objectionable  as  being  leading.  But  the 
matter  of  allowing  interrogations  of  a  leading  ch'awittei* , 
to  be  put  to  witness,  rests  in  the  sound  discretion  ^''ihe 
trial  court;  and  a  clear  abuse  of  such  discretion  must 
exist  to  work  a  reversal  of  a  cause.  No  prejudice  to  the 
accused  is  perceived  in  permitting  leading  questions  to 
be  put  and  answered. 

We  have  carefully  and  critically  examined  other  rul- 
ings of  the  lower  court  in  the  introduction  of  evidence 
complained  of  by  the  defendant,  and  without  adverting 
to  them  at  length,  fail  to  find  any  errors  therein  prejudi- 
cial to  defendant,  and  such  as  would  justify  this  court 
in  granting  a  new  trial. 
12 
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Objections  are  made  to  the  following  instructions  to 
the  jury: 

"The  charf^e  made  against  the  defendant  is,  in  its  na- 
ture, a  most  heinous  one,  and  well  calculated  to  create 
strong  prejudice  against  the  accused;  and  the  attention 
of  the  jury  is  directed  to  the  difficulty  growing  out  of 
the  nature  of  the  usual  circumstances  connected  with 
the  commission  of  such  a  crime  in  defending  against  the 
accusation  of  rape. 

"It  is  your  duty  to  carefully  consider  all  the  evidence 
in  the  case,  and  the  law  as  given  you  by  the  court,  in  ar- 
riving at  what  your  verdict  shall  be  in  this  case.  You 
must  find  on  the  part  of  the  woman,  not  merely  a  passive 
policy  of  equivocal  submission  to  the  defendant.  Such 
resistance  will  not  do.  Voluntary  submission  on  the 
part  of  the  woman,  while  site  has  power  to  resist,  no  mat- 
ter how  reluctantly  yielded,  removes  from  the  act  an  es- 
sential element  of  the  crime  of  rape. 

"If  the  carnal  knowledge  was  with  the  voluntary  con- 
sent of  the  woman  no  matter  how  tardily  given,  or  how 
much  force  had  theretofore  been  employed,  it  is  not  rape, 
and  in  determining  whether  she  did  resist  to  the  extent 
of  her  ability  in  this  case,  you  may  take  into  considera- 
tion her  physical  condition  at  the  time  of  the  alleged 
rape,  and  the  further  fact  that  she  had  but  recently 
given  birth  to  a  child.'^ 

It  is  strenuously  insisted  that  the  foregoing  was  erro- 
neojlPln  that  the  instruction  assumed  that  the  prose- 
cutri::iJ^'d  but  recently  given  birth  to  a  child.  This  crit- 
icism we  are  unable  to  sustain.  The  undisputed  evidence 
adduced  on  the  trial  was  that  Mrs.  Yonke,  the  complain- 
ing witness  in  the  case,  had  given  birth  to  a  child  not 
over  five  weeks  prior  to  the  alleged  assault.  Therefore 
the  paragraph  in  the  charge  of  the  court  did  not,  in  the 
particular  suggested,  assume  a  fact  not  established  by 
the  proofs.  But  it  is  said  that  in  a  criminal  cause  the 
court  can  not  assume  any  fact  proven,  even  when  estab- 
lished by  uncontroverted  testimony.    This  principle  was 
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broadly  laid  down  in  Heldt  v.  State,  20  Nebr.,  492.  But  the 
statement  was  a  mere  dictum  and  entirely  outside  of  that 
case.  A  court  may  not  in  an  instruction  assume  a  con- 
stituent element  of  a  crime  as  proven;  but  it  may  assume 
the  existence  of  a  collateral  fact  in  a  criminal  case  es- 
tablished by  uncontrovert:ed  evidence.  Debney  v.  State, 
45  Nebr.,  856.  The  fact  that  the  prosecutrix  had  recently 
been  delivered  of  a  child,  was  not  a  constituent  element 
of  the  crime  of  rape,  but  was  a  collateral  fact  merely 
bearing  upon  the  issue  whether  one  of  the  elements  of 
the  oflfense  charged  against  the  accused  had  been  proven. 
It  was  shown  by  the  evidence  that  the  prosecutrix  was 
physically  weak,  at  the  time  of  the  alleged  assault,  and 
it  was  not  out  of  place  to  direct  the  jury  that  they  might 
take  that  fact  in  consideration  in  forming,  or  arriving 
at  their  verdict.  This  was  proper.  Richards  v.  State, 
36  Nebr.,  17;  Thompson  v.  State,  44  Nebr.,  366.  The  refer- 
ence in  the  instruction  to  the  physical  condition  of  Mrs. 
Yonke,  did  not  give  undue  prominence  to  one  branch  or 
item  of  evidence  to  the  exclusion  of  others.  The  instruc- 
tion as  a  whole  was  most  favorable  to  the  accused. 

It  is  further  urged  that  the  verdict  is  not  supported  by 
the  evidence,  but  was  the  result  of  the  passion  and  preju- 
dice of  the  jury  and  the  community  where  the  case  was 
tried.  An  examination  of  the  evidence  is  convincing 
that  the  objection  is  without  merit,  if  not  frivolous. 

It  is  finally  insisted  that  the  judgment  should  be  re- 
versed on  account  of  misconduct  of  the  jury  while  delib- 
erating upon  their  verdict.  By  affidavits  of  some  of  the 
jurors  it  appears  that  while  considering  their  verdict 
certain  of  them  suggested  that  the  accused  should  be  con- 
victed because  Michael  Begley  had  been  found  guilty, 
it  having  been  shown  that  Begley  and  the  defendant 
both  ravished  the  prosecutrix.  The  testimony  of  the 
jurors  in  the  matter  just  indicated,  is  incompetent  to  im- 
peach their  verdict.  No  reversible  error  appearing  in 
the  record,  the  judgment  is 

Affirmed. 
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Lancashire  Insurance  Company  v.  Abbie  Bush  et  al. 

Filed  April  4,  1900.    No.  9,220. 

1.  Judgment:  Error:  SuBBTANTiAii  Right  op  Party.  A  judgment 
will  not  be  reversed  because  of  an  error  or  defect  in  the  pro- 
ceedings which  does  not  affect  the  substantial  rights  of  the  com- 
plaining party. 

8.  Statute:  Valued  Policy:  Measure  op  Recovery:  Total  Loss. 
Under  the  valued  policy  law  (Compiled  Statutes,  1899,  ch.  43, 
sec.  43),  the  statute  fixes  the  worth  of  the  property  insured 
conclusively  at  the  valuation  written  in  the  contract  of  insur- 
ance, and  in  case  of  total  loss,  that  sum  is  the  measure  of  re- 
covery. 

3. :    :    Partial  Loss.    Under  such  a  policy,  in  case  of  a 

partial  loss,  the  actual  damage  is  the  measure  of  recovery. 

4. :    :    Measure  op  Recovery:    Two  Fires:    Total  Loss. 


If,  under  a  valued  policy,  the  property  insured  is  totally  de- 
stroyed as  the  result  of  two  or  more  fires,  the  measure  of  re- 
covery for  the  final  loss  is  the  amoimt  written  in  the  contract 
less  amounts  paid  in  settlement  of  previous  losses. 

5.  Partial  Loss:   Occupancy:    Vacancy  Clause.    After  a  partial  loss 

under  a  fire  policy  which  renders  the  building  untenantable, 
the  insured  is  not  guilty  of  a  breach  of  the  vacancy  clause  of 
the  contract  where  he  permits  the  property  to  remain  unoccu- 
pied pending  the  period  during  which  the  insurer  is  authorized 
to  exercise  his  option  to  repair  the  damaged  building. 

6.  U.  S.  Conatitution:    Power  to  Classify  Subjects.   There  is  noth- 

ing in  the  constitution  of  the  United  States,  or  of  this  state, 
which  forbids  classification  of  subjects  for  the  purpose  of  legis-' 
lation.  The  power  to  classify  is  subject  only  ito  the  limitation 
that  the  classification  must  not  be  arbitrary. 

7.  Statute:    Attorney  Fee:    Public  Policy:    Constitutional   Law. 

The  provisions  of  section  3  of  the  valued  policy  law  (Compiled 
Statutes,  1899,  ch.  43,  sec.  45),  permitting  the  taxation  as  costs 
of  a  reasonable  attorney's  fee  upon  rendering  judgment  against 
an  insurance  company  on  a  contract  insuring  real  estate,  is 
grounded  on  considerations  of  public  policy  and  is  constitu- 
tional. 

Error  to  the  district    court    for    Lancaster  county. 
Tried  below  before  Hall,  J.     Affirmed. 
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Wellington  H.  England  and  Halleck  F.  Rose^  for  plaintiff 
in  error: 

The  valued  policy  law  does  not  apply  to  this  case,  be- 
cause the  petition  declares  for  a  partial  loss  only.  The 
amount  written  in  the  policy  is  taken  to  be  the  value  in 
cases  of  total  loss  only,  where  it  is  required  to  ascertain 
the  value  of  the  insured  building  in  its  entirety.  In  all 
other  cases  "findings  of  the  value  must  be  supported  by 
competent  testimony.  Session  Laws,  1899,  p.  425,  ch.  48; 
Compiled  Statutes,  ch.  43,  sees.  43-45. 

The  courts  can  not  enlarge  the  provisions  of  the  valued 
policy  act.  It  must  be  followed  literally,  without  de- 
parture from  its  terms.  The  language  of  the  act  is  clear, 
and  admits  of  but  one  meaning.  There  is  no  room  for 
construction.  It  is  not  allowable  to  interpret  that  which 
has  no  need  of  interpretation.  In  this  case  any  depart- 
ure from  the  language  used  would  be  an  assumption 
of  legislative  powers.  United  States  v.  Hartwell,  6 
Wall.  [U.  S.],  395;  Martin  v.  Swift,  120  111.,  489;  Furey  v. 
Town  of  Gravesend,  104  N.  Y.,  405;  Dodge  v.  Love,  49  N.  J. 
Law,  235;  Townscnd  v.  Brown,  24  N.  J.  Law,  80;  Smith  v. 
State,  66  Md.,  215;  Rich  v.  Keyser,  54  Pa.  St.,  86;  Tynan  v. 
Walker,  35  Cal.,  634;  Woodbury  v.  Berry,  18  Ohio  St.,  456; 
In  re  Hinkle,  31  Kan.,  712;  Newell  Universal  Mill  Co.  v. 
Muxlow,  115  N.  Y.,  170;  Frye  v.  Chicago,  B.  d  Q.  R.  Co., 
73  111.,  399. 

The  courts  will  construe  strictly  all  statutes  passed  in 
modification  or  derogation  of  the  common  law,  assuming 
that  the  legislature  has,  in  the  terms  used,  expressed  all 
the  change  it  intended  to  make  in  the  old  law,  and  will 
not,  by  construction  or  intendment,  enlarge  its  operation. 
Hollman  v.  Bennett,  44  Miss.,  322. 

Section  3  of  the  valued  policy  law  (Session  Laws,  1889, 
ch.  48;  Compiled  Statutes,  ch.  43,  sec.  45),  directing  the 
taxation  of  an  attorney  fee  to  plaintiff  on  rendition  of 
judgment  on  a  policy  insuring  real  estate,  is  violative 
of  thut  clause  in  section  1,  of  the  fourteenth  amendment 
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of  the  constitution  of  the  United  States,  which  declares 
that  no  state  shall  "deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the  laws,"  and  therefore 
void.  The  section  of  the  statute  directing  the  taxation 
of  an  attorney's  fee  to  a  successful  plaintiff,  is  violative 
of  the  provisions  of  the  constitution  of  the  state  prohibit- 
ing special  legislation  regulating  the  practice  of  courts 
of  justice;  that  all  laws  relating  to  proceedings  and  prac- 
tice of  courts  shall  be  uniform;  that  all  courts  shall  be 
open  and  justice  administered  without  denial;  and  that 
no  person  shall  be  deprived  of  property  without  due  pro- 
cess of  law.  Moore  v.  Herron,  17  Nebr.,  703;  Oarneau  v. 
Omaha  Printing  Co.j  4t2  Nebr.,  847;  Goburn  v.  Watsotiy  48 
Nebr.,  257. 

Abbotty  Selleck  d  Lane^  for  Abbie  Bush,  defendant  in 
error: 

It  is  contended  that  the  valued  policy  law,  so  called, 
does  not  apply  to  this  case  for  the  reason  that  the 
loss,  which  the  evidence  shows  to  have  been  a  total  loss^ 
was  not  occasioned  at  one  time  and  by  a  single  fire. 
Had  the  property  been  wholly  destroyed  by  the  first  fire, 
July  31,  there  could  be  no  doubt  that  the  liability  of  the 
insurance  company,  under  the  law,  would  have  been  the 
amount  written  in  the  policy,  to  wit,  |1,800.  Oerman  Ins, 
Co.  V,  Eddy,  36  Nebr.,  461;  Insurance  Co.  of  North  America 
V.  Bachler,  44  Nebr.,  549. 

It  is  difficult  to  see  how  that  liability  became  changed 
by  the  fact  that  the  total  destruction  of  the  property  was 
delayed  until  Sept.  23,  assuming  that  the  policy  remained 
in  force  at  that  date.  The  first  loss  was  a  partial  loss, 
and  settled  for  upon  that  basis.  The  amount  agreed 
upon  was  deducted  from  the  face  of  the  policy,  and  "the 
amount  written  in  the  policy"  thereupon  became  the  dif- 
ference between  the  face  of  the  policy  and  the  amount 
indorsed  thereon  as  paid.  This  seems  too  clear  for  argu- 
ment or  illustration.  If  the  risk  as  thus  constituted  was 
greater  than  the  company  wished  to  carry,  it  was  op- 
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tional  with  it  to  cancel  same  at  any  time  before  a  loss 
should  occur  thereunder,  upon  compliance  with  certain 
plain  provisions  of  the  law  an*  the  policy.  German  Ins, 
Go.  V.  Rounds^  35  Nebr.,  752. 

Willard  E.  Stetmrty  for  William  McWhinnie,  defendant 
in  error: 

Cross-petitioner's  right  to  recover  is  not  dependent  on 
that  of  the  plaintiffs.  The  mortgage  clause  was  an  inde- 
pendent contract  between  the  insurance  company  and  the 
mortgagee.    Hanover  Fire  Ins.  Go.  v.  Bohn^  48  Nebr.,  743. 

Sullivan,  J. 

The  Lancashire  Insurance  Company  issued  to  Abbie 
Bush  and  Mabel  B.  Davis  the  contract  of  insurance  upon 
which  this  action  is  grounded.  The  property  insured 
was  real  estate,  being  a  dwelling  house  in  Crystal 
Springs  Addition  to  the  city  of  Lincoln.  The  amount 
of  insurance  written  in  the  policy  was  |1,800,  and  it  was 
stipulated  that  the  loss,  if  any,  should  be  payable  to  Wil- 
liam McWhinnie,  mortgagee,  as  his  interest  might  ap- 
pear. On  July  31,  1894,  the  insured  building  was  par- 
tially destroyed  by  fire.  Arbitrators  chosen  by  the  par- 
ties to  ascertain  the  actual  amount  of  the  injury,  deter- 
mined that  the  property  was  damaged  to  the  extent  of 
1748.80.  This  sum  was  paid  by  the  company  and  ac- 
cepted by  the  insured  and  the  mortgagee  as  full  com- 
pensation for  the  loss  sustained.  The  building  was  not 
restored  to  its  former  condition,  but  remained  vacant 
and  untenantable  until  September  23,  1894,  when  a  sec- 
ond fire  completed  the  work  of  the  first  by  reducing  the 
remnant  to  ashes.  This  action  was  then  instituted  to  re- 
cover of  the  company  the  difference  between  the  amount 
paid  on  account  of  the  first  loss  and  the  amount  for 
which  the  property  was  insured.  The  jury,  in  obedience 
to  a  peremptory  instruction  from  the  court,  returned  a 
verdict  in  favor  of  Bush,  Davis  and  McWhinnie  for  the 
sum  of  |1,147.98,  and  judgment  was  reiidered  accord- 
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ingly.  The  court,  also,  allowed  the  plaintiffs  |150  as  an 
attorney  fee  and  taxed  the  same  to  the  company  as  part 
of  the  costs.  A  reversal  of  the  judgment  is  contended 
for  upon  four  grounds. 

It  is  first  insisted  that  the  court  erred  in  permitting 
McWhinnie  to  assert  his  claim  both  by  petition  and  an- 
swer. It  is  not  clear  that  the  petition,  in  which  he  was 
named  as  a  party  plaintiff,  was  filed  by  his  authority; 
but  if  it  was  so  filed,  we  can  not  see  that  the  judgment 
should  for  that  reason  be  set  aside.  By  section  145  of 
the  Code  of  Civil  Procedure,  it  is  made  the  duty  of  the 
court  in  every  stage  of  an  action,  to  disregard  any  error 
or  defect  in  the  pleadings  or  proceedings  which  does  not 
affect  the  substantial  rights  of  the  complaining  party; 
and  it  is  therein  further  declared  that  "no  judgment 
shall  be  reversed  or  afifected  by  reason  of  such  error  or 
defect."  It  does  not  appear  that  the  company  was,  or 
that  it  could  have  been,  prejudiced  in  the  slightest  degree 
by  reason  of  the  failure  of  the  court  to  strike  McWhiu- 
nie's  name  from  the  petition.  There  is,  therefore,  no 
merit  in  the  first  assignment  of  error  discussed  in  the 
briefs. 

The  next  question  for  decision  is  whether  the  loss  oc- 
casioned by  the  second  fire  was  a  total  loss  within  the 
meaning  of  the  valued  policy  law  which  took  effect  July 
1, 1889.  The  first  section  of  the  act  is  as  follows:  "When- 
ever any  policy  of  insurance  shall  be  written  to  insure 
any  real  property  in  this  state  against  loss  by  fire,  tor- 
nado, or  lightning,  and  the  property  insured  shall  be 
wholly  destroyed,  without  criminal  fault  on  the  part  of 
the  insured  or  his  assigns,  the  amount  of  the  insurance 
written  in  such  policy  shall  be  taken  conclusively  to  be 
the  true  value  of  the  property  insured,  and  the  true 
amount  of  loss  and  measure  of  damages."  Compiled 
Statutes,  1899,  ch.  43,  sec.  43.  This  statute  is  grounded 
on  public  policy.  It  is  designed  to  pr;event  over-insur- 
ance and  to  avoid  the  evils  resulting  therefrom.  Oshkosh 
OaS'Light  Co^  v.  Germania  Fire  Ins.  Co.^  71  Wis.,  454j  Zi*- 
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surance  Co.  v.  Leslie,  47  Ohio  St.,  409.  To  accomplish  the 
end  in  view,  the  legislature  has  provided  that,  in  case 
the  insured  property  is  entirely  destroyed,  the  insurer 
shall  abide  by  the  valuation  written  in  the  policy.  The 
statute,  which  is  to  be  regarded  as  part  of  the  contract, 
fixes  conclusively  the  worth  of  the  building  which  is  the 
subject  of  insurance.  If  the  property  is  wholly  de- 
stroyed, its  actual  value  is  not  to  be  determined  by  evi- 
dence, agreement  or  arbitration.  The  damages  are  liqui- 
dated and  the  measure  of  recovery  already  ascertained. 
But  if  a  partial  loss  occur  the  policy-holder  is  entitled  to 
actual  damages  only,  because  the  law  has  not  fixed  the 
value  of  any  part  of  the  insured  property.  In  this  case 
the  insurer  paid  the  actual  damages  resulting  from  the 
first  fire.  It  does  not  claim  to  have  paid  anything  more. 
When  the  second  fire  occurred  and  the  building  was 
wholly  destroyed,  the  owners  were  entitled  to  recover 
as  damages  its  true  value  less  the  amount  previously 
paid.  The  true  value  of  the  entire  structure  being  indis- 
putably fixed  at  $1,800,  and  it  being  conceded  that  the 
actual  loss  caused  by  the  first  fire  was  |748.80,  the  con- 
clusion is  inevitable  that  the  value  of  the  remainder  was 
$1,051.20.  To  receive  evidence  for  the  purpose  of  ascer- 
taining the  amount  of  the  loss  occasioned  by  the  second 
fire,  would  violate  the  policy  of  the  law,  which  is  to  make 
the  insurer  pay  the  amount  of  the  risk  upon  which  it  has 
taken  premiums.  We  are  not  able  to  see  any  force  in 
the  argument  that  the  statute  does  not  apply  because  the 
property  was  destroyed  by  two  fires  instead  of  one. 
Neither  are  we  able  to  see  that  the  adjustment  of  the 
first  loss  relieves  the  company  from  the  obligation  im- 
posed upon  it  by  the  law  and  its  contract.  It  made  no 
bargain  with  the  insured  of  which  it  is  deprived  by  the 
judgment  of  the  district  court.  Indeed  it  is  believed  that 
it  could  have  made  no  bargain  by  which,  in  the  event  of 
a  total  loss  of  the  insured  property,  it  could  escape  from 
its  obligation  to  pay  the  full  amount  of  the  indemnity 
for  which  the  policy  was  written.    As  before  remarked. 
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the  statute  rests  on  considerations  of  public  policy,  and 
it  is  probable  that  the  insured  could  not,  even  by  express 
contract,  relinquish  the  benefit  of  its  provisions.  Reilly 
V.  Franklin  Ins.  Co.^  43  Wis.,  449;  Emery  v.  Piscaiaqua 
Ins.  Co,,  52  Me.,  322. 

Another  contention  of  the  company  is  that  the  policy 
was  not  in  force  at  the  time  of  the  second  fire.  This  claim 
is  based  on  the  following  provision  of  the  contract:  *'This 
entire  policy  i^nless  otherwise  provided  by  agreement  in- 
dorsed hereon  or  added  hereto,  shall  be  void  if  the  *  * 
building  herein  described,  whether  intended  for  occu- 
pancy by  owner  or  tenant,  be  or  become  vacant  or  unoc- 
cupied and  so  remain  for  ten  days."  The  policy  also  pro- 
vided that  the  company  might,  at  its  option,  repair  the 
building  and  restore  it  to  its  former  condition.  This 
option  was  not  exercised  until  about  the  time  of  the  sec- 
ond fire,  and,  consequently,  the  plaintiffs  could  not  have 
made  the  building  habitable,  without  trenching  on  the 
insurer's  rights.  They  were  not  responsible  for  the  fact 
that  the  property  was  vacant.  But  aside  from  this  con- 
sideration, we  think  it  very  clear  that  there  was  no  for- 
feiture under  the  clause  above  quoted.  It  could  not  have 
been  contemplated  by  the  parties  that  the  building 
should  be  occupied,  when,  as  a  result  of  its  partial  de- 
struction by  fire,  it  became  unfit  for  occupancy.  If  the 
company  was  dissatisfied  with  the  risk  after  July  31,  its 
remedy  was  by  a  cancellation  of  its  contract.  That  it 
did  attempt  to  put  an  end  to  its  liability  just  prior  to  the 
second  fire,  indicates  that  it  considered  the  policy  in  force 
on  the  untenanted  building,  and  evidences  a  construction 
of  the  instrument  which  seems  just  and  reasonable. 

The  question  remaining  yet  to  be  considered  is  the 
validity  of  the  statute  under  which  the  court  acted  in 
taxing  an  attorney  fee  of  f  150  against  the  company  as 
part  of  the  costs.  The  third  section  of  the  valued  policy 
law  is  as  follows:  "The  court  upon  rendering  judgment 
against  an  insurance  company  upon  any  such  policy  of 
insurance  shall  allow  the  plaintiff  a  reasonable  sum  as 
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an  attorney's  fee,  to  be  taxed  as  part  of  the  costs."  Com- 
piled Statutes,  1899,  ch.  43,  sec.  45.    It  is  argued  by  coun- 
sel for  the  company  that  this  provision  of  the  act  goes 
beyond  the  limits  of  valid  legislation;  that  it  is  partial 
and  oppressive,  and  denies  to  insurers  of  real  property 
the  equal  protection  of  the  laws.     In  Inmirance  Go.  of 
No7'th  America  v.  Bachler,  4:4t  Nebr.,  549,  the  law  was  as- 
sailed as  being  unconstitutional,  but  the  court  held,  in 
an  opinion  by  Commissioner  Ragan,  that  it  was  a  war- 
rantable exercise  of  legislative  power.     In  other  cases 
judgments  of  the  district  court  were  affirmed  on  the  as- 
sumptiofL  that  the  law  authorizing  the  taxation  of  attor- 
neys' fees  against  insurance  companies  was  a  constitu- 
tional and  valid  law.    German  Ins,  Go,  v.  Eddy,  37  Nebr.^ 
461;  Hanover  Fire  Ins,  Go.  v.  Gustin,  40  Nebr.,  828;  Home 
Fire  Ins,  Go.  v.  Skoumal,  51  Nebr.,  655;  Hartford  Fire  Ins. 
Go.  V.  Gorey,  53  Nebr.,  209;  Home  Fire  Ins.  Go.  v.  Weed, 
55  Nebr.,  146.    These  decisions  are  vigorously  attacked, 
but  we  are  convinced,  as  the  result  of*  further  investiga- 
tion of  the  subject,  that  they  are  sound  and  should  be 
adhered  to.    There  is  nothing  in  the  constitution  of  the 
United  States,  or  of  this  state,  which  forbids  classifica- 
tion of  subjects  for  the  purpose  of  legislation.    Barhier  v, 
Gonnolly,  113  U.  S.,  27;  Atchison,  T,  &  S.  F.  R.  Go.  v.  Mat- 
thews, 174  U.  S.,  96;  State  v.  Farmers  &  Merchants  Irriga- 
tion Go,,  59  Nebr.,  1.     The  power  of  the  legislature  to 
classify  is  subject  only  to  the  limitation  that  the  classi- 
fication must  not  be  arbitrary.    There  must  be  some  just 
reason  for  the  creation  of  the  class  to  be  exclusively  af- 
fected by  legislative  action.    In  State  v.  Farmers  &  Mer- 
chants Irrigation  Go.,  supra,  page  3,  it  was  said:  "The  rule 
established  by  the  authorities  is  that,  while  it  is  compe- 
tent for  the  legislature  to  classify,  the  classification,  to 
be  valid,  must  rest  on  some  reason  of  public  policy,  some 
substantial  difference  of  situation  or  circumstances,  that 
would  naturally  suggest  the  justice  or  expediency  of  di- 
Yerse  legislation  with  respect  to  the  objects  classified." 
"The  differences  which  will  support  class  legislation," 
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says  Mr.  Justice  Brewer  in  Gulf,  G.  d  8.  F.  R.  Go.  v.  Ellis, 
165  U.  S.,  150,  155,  "must  be  such  aa  in  the  nature  of 
things  furnish  a  reasonable  basis  for  separate  laws  and 
regulations."  What  reason  existed  at  the  time  of  the 
adoption  of  the  valued  policy  law  to  induce  the  legisla- 
ture to  segregate  insurers  of  real  estate  from  other  liti- 
gants and  to  subject  them  to  burdens  from  which  other 
unsuccessful  suitors  are  exempt?  The  reason  is  not  far 
to  seek.  It  is  a  matter  of  common  knowledge  that  cor- 
porations engaged  in  the  business  of  insuring  real  estate, 
have  been  long  accustomed  to  vexatiously  and  oppres- 
sively resisting  payment  of  claims  arising  under  their 
policies.  The  reports  of  this  court  bear  abundant  evi- 
dence to  the  fact  that  no  other  class  of  litigants  has  so 
persistently  endeavored  to  escape  liability  from  their 
contract  obligations  by  interposing  technical  and  un- 
conscionable defenses  to  actions  instituted  against 
them.  The  legislature  was,  we  think,  within  its  con- 
stitutional power  in  selecting  this  class  of  insurance 
companies  from  all  other  litigants,  and  subjecting 
them,  if  unsuccessful,  to  the  payment  of  attorneys' 
fees,  because  experience  and  observation  had  shown 
that  the  defenses  upon  which  they  generally  rely, 
are  without  merit  and  constructed  out  of  some  of 
the  forfeiture  clauses  with  which  their  policies  are 
thronged.  The  law  in  question  was  designed  to  repress 
an  evil  practice,  to  advance  public  interest  and  promote 
justice.  It  was  an  exercise  of  legislative  power  justified 
by  considerations  of  public  policy.  Similar  statutes  have 
been  held  valid  in  other  jurisdictions.  Kansas  P,  R.  Go.  v. 
Mower,  16  Kan.,  573;  Atchison,  T.  &  S.  F.  R.  Go.  v.  Matthews, 
58  Kan.,  447;  Peoria,  D.dE.R.  Go.  v.  Duggan,  109  111.,  537; 
Perkins  v.  Bt.  Louis,  I.  M.  &  8.  R.  Go.,  103  Mo.,  52;  Burling- 
ton, G.  R.  &  N.  R.  Go.  V.  Dey,  82  la.,  312;  Wortman  v.  Klein- 
Schmidt,  12  Mont.,  316;  Gameron  v.  Ghicago,  M.  &  8.  P.  R. 
Go.,  63  Minn.,  384;  Vogel  v.  Pekoe,  157  111,,  339.  The  judg: 
ment  of  the  district  court  is 
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Andrew  M.  Henderson  et  ai..,  appellees,  v.  City  of  .-^  ^x 
South  Omaha  et  al.,  appellants.  I  J^  ^I 

Filed  April  4,  1900.    No.  11,264. 

City  of  First  Class:  Petition:  Ordinance:  Jurisdictional  Peb- 
BEQUisiTE.  The  presentation  to  the  city  authorities  of  a  city  of 
the  first  class  having  less  than  25,000  inhabitants  of  a  petition 
signed  by  persons  owning  a  major  part  of  the  foot  frontage  of 
the  lots  abutting  upon  the  portion  of  the  street  to  be  improved, 
is  a  jurisdictional  prerequisite  to  authorize  such  city  by  ordi- 
nance to  charge  the  entire  cost  of  paving  such  street  against 
property  abutting  thereon. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Fawcett,  J.    Affirmed. 

R.  B.  Montgomery^  for  appellants: 

Should  the  court  adhere  strictly  to  the  rule  laid  down  in 
Ton  Steen  v.  City  of  Beatrice,  36  Nebr.,  421,  and  later  in 
HamKm  v.  City  of  Omaha,  17  Nebr.,  548,  there  is  not  foot 
frontage  enough  represented  by  the  signers  to  constitute 
a  valid  petition.  It  would  seem  that  the  rule  is  rather  a 
harsh  one,  especially  in  this  case,  where  the  greatest  pub- 
licity was  given  to  each  step  taken,  and  where,  at  least, 
a  very  large  majority  of  the  owners  of  property  knew 
that  the  improvement  was  being  made  and  have  since  de- 
rived the  benefit  accruing  therefrom. 

A.  H.  Murdoch  and  J.  A.  Beck,  contra: 

In  an  action  wherein  the  validity  of  special  taxes  is 
brought  in  question  the  record  of  the  city  council  must 
show  that  all  of  the  jurisdictional  prerequisites  necessary 
to  be  taken  for  the  levy  of  valid  taxes  have  been  complied 
with.  Smith  v.  City  of  Om^ha,  49  Nebr.,  883;  lAebermann 
f>.  City  of  Milwaukee,  61  N.  W.  Rep.  [Wis.],  1112;  Harmon 
V.  City  of  Omaha,  53  Nebr.,  164. 
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SUIiLIVAN,  J. 

Appellees,  who  were  plaintiffs  below,  own  real  estate 
situate  in  what  is  known  as  paving  district  number  3  of 
the  city  of  South  Omaha.  They  brought  this  action  in  the 
district  court  of  Douglas  county  against  the  appellants 
to  enjoin  the  collection  of  a  special  assessment  made 
against  their  property  to  defray  the  cost  of  paving  that 
portion  of  Twenty-fourth  street  which  comprises  said  pav- 
ing district.  It  is  alleged  in  the  petition,  and  admitted 
by  4:he  answer,  that  South  Omaha,  in  1891,  was  a  city  of 
the  first  class  having  less  than  twenty-five  thousand  in- 
habitants; and  it  is,  by  the  evidence,  conclusively  shown 
that  the  ordinance  creating  paving  distoict  number  3,  and 
providing  that  the  entire  cost  of  the  improvement  should 
be  charged  against  the  property  in  the  district  abutting 
said  street,  was  passed  and  approved  without  any  petition 
therefor  having  been  first  presented  to  the  mayor  and  city 
council.  The  trial  court  found  the  issues  in  favor  of  the 
plaintiffs  and  rendered  a  decree  in  accordance  with  the 
prayer  of  the  petition.  The  decision  is  right  and  must  be 
affirmed. 

The  presentation  to  the  city  authorities  of  a  petition 
signed  by  the  requisite  number  of  persons  owning  prop- 
erty in  the  paving  district,  was  essential  to  confer  jurisdic- 
tion upon  such  authorities  to  pave  the  street  and  charge 
the  entire  cost  of  the  improvement  to  the  abutting  prop- 
erty. This  proposition  is  settled  by  our  own  cases,  and  it 
is  decisive  of  this  controversy.  Von  Steen  v.  City  of  Beat- 
rice, 36  Nebr.,  421;  State  v.  Birkhauser,  37  Nebr.,  521;  Ear- 
mon  V.  City  of  Omaha,  53  Nebr.,  164;  Leavitt  v.  Bell,  55 
Nebr.,  57.  Since  the  conclusion  reached  upon  the  point 
considered  leads  to  an  affirmance  of  the  judgment,  an  ex- 
amination of  other  questions  discussed  in  the  briefs  of 
counsel  is  unnecessary  and  would  be  unprofitable.  The 
judgment  of  the  district  court  is 

Affirmed. 
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Julia  F.  Cook,  appellee,  v.  Westchester  Fire  Insur- 
ance Company,  appellant,  Impleaded  with  O.  V. 
Palmer  &  Co.  and  Charles  Cook,  appellees. 

Filed  Apbil  4,  1900.    No.  9,200. 

1.  Contract  of  Insurance.     A  contract  of  insurance  which  does  not 

express  the  real  intention  of  the  parties  thereto,  may  be  re- 
formed. 

2.  Evidence.     Evidence   examined,   and   fonnd  to   sustain  a   finding 

that  the  insurer  intended  to  deliver  an  effective  contract  insur- 
ing the  owner  of  the  building  described  in  the  policy. 

Appeal  from  the  district  court  of  Washington  county. 
Heard  below  before  DiciaNSON,  J.    Affirmed. 

Charles  Offutt  and  W.  W.  Morsmcm,  for  appellant 

W.  W.  Mor smart:  This  court  has,  in  two  cases,  decided 
since  the  decree  was  entered  in  the  case  at  bar,  settled  the 
question  involved.  In  Home  Fire  Ins.  Go.  v.  Wood^  50 
Nebr.,  381, 385,  wherein  the  facts  were  much  like  the  case 
at  bar,  it  is  said:  "That  a  court  of  equity  will  relieve 
against  a  mutual  mistake  there  can  be  no  question;  but 
it  will  not  reform  a  policy  of  insurance  or  other  contract 
on  the  ground  of  a  mistake  of  fact,  unless  the  proof  is 
clear,  convincing  and  satisfactory,  and  free  from  reason- 
able controversy.  The  burden  is  upon  the  party  alleging 
the  mistake  to  establish  it  upon  the  trial."  In  Slobodisky 
V.  Phenix  Ins.  Co.,  52  Nebr.,  395,  it  is  said  in  the  syllabus: 
"An  insurance  policy,  like  any  other  written  contract, 
may  be  impeached  by  either  party  thereto  for  fraud  or 
mistake,  and  parol  testimony  is  competent  to  reform  the 
policy  so  as  to  make  it  recite  the  actual  agreement  be- 
tween the  parties.  In  order  to  authorize  the  reformation 
of  a  written  contract  it  must  be  made  to  appear  what 
the  actual  contract  between  the  parties  was;  that  the 
written  contract  exhibited  does  not  express  the  contract 
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made;  and  these  facts  must  be  established  by  clear,  con- 
vincing and  satisfactory  evidence." 

The  decree  of  the  court  below  upsets  the  most  ele- 
mentary rules  in  relation  to  the  reformation  of  contracts 
in  equity.  The  evidence  does  not  establish  a  single  one 
of  the  essential  facts  requisite  to  the  exercise  of  that 
jurisdiction.  There  was  a  total  and  complete  failure  of 
proof.  There  was  nothing  in  the  nature  of  a  mutual 
mistake  of  fact. 

Walton  &  Mummertj  contra:  . 

The  cases  cited  by  appellant  do  not  apply  to  the  actual 
case  as  it  is  here.  With  due  respect  to  counsel,  we  are 
forced  to  differ  from  his  statements  that  "the  facts"  in 
the  case  of  Home  Fire  Ins.  Co.  v.  Wood,  50  Nebr.,  381,  are 
"much"  like  those  in  the  case  at  bar.  The  facts  are  entirely 
unlike.  In  that  case  the  original  contract  was  made  as 
intended,  and  yie  question  was  whether  the  statement 
by  the  insured  that  he  intended  to  carry  about  f5,500 
stock  and  that  he  intended  afterwards  to  take  out  more 
insurance,  was  sufficient  notice  of  the  additional  insur- 
ance which  he  afterwards  did  take  out,  so  as  to  prevent 
a  forfeiture  of  the  policy.  The  contract  there  conformed 
exactly  to  the  facts  as  they  exitsted  at  the  time  that  the 
policy  was  made  out.  Future  intentions  or  designs  were 
not  naturally  a  part  of  the  policy  as  they  might  or  might 
not  be  put  into  action.  The  insured  failed  to  give  notice 
of  the  other  subsequent  insurance,  which  by  the  terms  of 
his  policy  was  his  duty  to  do  and  therefore  forfeited  his 
policy. 

Both  counsel  for  appellant  and  appellees  cited  and 
commented  upon  Trustees  of  St.  Clara  Academy  v.  Dela- 
ware Ins.  Co.,  66  N.  W.  Rep.  [Wis.],  1140. 

Sullivan,  J. 

This  is  an  appeal  from  a  judgment  of  the  district  court 
of  Washington  county  reforming  and  enforcing  a  con- 
tract of  insurance.    The  property  covered  by  the  policy 
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in  suit  consisted  of  a  stock  of  mercliandise  and  a  two- 
story  frame  store-building.  The  personal  property  be- 
longed to  Charles  Cook,  and  the  realty  to  his  mother, 
Julia  P.  Cook.  Charles,  who  was  doing  business  under 
the  trade  name  of  O.  V.  Palmer  &  Co.,  occupied  his 
mother's  store,  and  was  her  agent  for  the  purpose  of 
keeping  it  insured.  E.  B.  Carrigan,  a  local  agent  for  the 
Westchester  Fire  Insurance  Company,  called  on  Mr.  Cook 
and  solicited  his  business.  Cook  told  him  to  write  |500 
on  the  goods  and  |1,000  on  the  building.  A  few  days 
later,  four  policies  enclosed  in  an  envelope  were  handed 
to  Cook,  who,  without  reading  or  examining  them,  put 
them  in  his  safe  and  did  not  again  see  them  until  after 
the  loss  of  the  insured  property.  The  cost  of  insuring  the 
store-building  was  charged  to  Mrs.  Cook's  account  by  her 
son  at  the  time  the  policy  was  issued.  The  premium  is 
still  retained  by  the  company  and  there  has  been,  so  far 
as  the  record  shows,  no  offer  to  pay  it  back.  All  the 
policies  were  written  in  favor  of  O.  V.  Palmer  &  Co.  Pay- 
ment of  the  one  covering  the  store-building  was  refused 
on  the  ground  that  the  owner  of  the  property  had  not 
been  insured.  This  action  to  reform  the  policy  was  in- 
stituted by  Sirs.  Cook  against  the  company*  and  resulted 
in  a  finding  that  the  contract  did  not  express  the  real 
intention  of  the  parties,  and  in  a  decree  rectifying  and 
enforcing  it 

Counsel  for  appellant  insist  that  the  judgment  should 
be  reversed  because  there  is  no  clear  proof  that  the  policy 
was  issued  to  O.  V.  Palmer  &  Co.  in  consequence  of  a 
mutual  mistake.  The  authority  of  the  court  to  grant  the 
relief  prayed  for,  if  the  evidence -is  suflBcient,  is  conceded. 
The  rule  governing  this  class  of  actions  is  well  settled; 
it  is  established  in  this  state  by  repeated  adjudications. 
In  Slobodisky  v.  Phemx  Ins.  Co,,  52  Nebr.,  395,  it  is  tersely 
and  accurately  stated  as  follows:  "In  order  to  authorize 
the  reformation  of  a  written  contract  it  must  be  made  to 
appear  what  the  aitual  contract  between  the  parties  was; 
ttat  the  written  contract  exhibited  does  not  express  the 
13 
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contract  made;  and  these  facts  must  be  establishe<l  by 
clear,  convincing  and  satisfactory  evidence.'^  Having 
unreservedly  accepted  appellant's  view  of  the  law,  let  us 
now  apply  it  to  the  facts  and  see  whether  the  trial  court 
gave  effect  to  the  intention  of  Carrigan  and  Cook.  The 
intention  of  the  agents  was,  of  course,  the  intention  of 
their  principals.  If  the  minds  of  the  agents  came  to- 
gether upon  the  same  proposition,  then  there  was  a  valid 
and  enforceable  contract  between  the  plaintiff  and  de- 
fendant; and  if  such  contract  is  not  properly  evidenced 
by  the  policy,  that  instrument  should  be  refoioned  and 
made  to  speak  the  truth. 

In  addition  to  the  facts  already  stated,  it  appears  that 
Mrs.  (?ook  was  the  fee  owner  of  the  real  estate  insured; 
that  her  title  was  of  record;  that  Charles  intended  to  in- 
sure it  for  his  mother's  benefit  and  supposed,  until  after 
the  fire,  that  the  policy  was  issued  to  her,  and  in  her 
name.  It  further  appears  that  there  was  no  written  ap- 
plication to  the  company  and  no  representations,  written 
or  oral,  on  the  subject  of  ownership.  iEr.  Carrigan  wai^ 
called  as  a  witness  and  testified: 

Q.  How  came  you  to  write  this  policy  in  the  name  of 
().  Y.  Palmer  &  Company? 

A.  I  did  not  know  just  who  the  real  owner  of  the  prop- 
erty was,  and  wrote  it  up  in  a  huiTy,  and  just  wrote  it 
all  together.    *    *    * 

Q.  You  thought  that  Charles  Cook  or  O.  V.  Palmer  & 
Co.  owned  the  property,  when  you  wrote  the  policies? 

A.  Why,  I  didn't  take  any  particular  thought  on  the 
subject. 

(2.  Well,  did  you  think  that  or  not?  If  you  did  not,  say 
so. 

A.  Why,  yes.    That  is  the  impression  I  had. 

This  testimony  of  the  company's  agent,  it  seems  to  us, 
shows  vei*y  clearly  that  it  was  his  intention  to  insure  the 
owner  of  the  property.  He  did  not  know  who  the  owner 
was,  and  did  not  have  any  belief  or  conviction  in  regard 
to  the  matter.    He  had  an  impression — an  idea  without 
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any  adequate  basis — that  the  building  was  owned  by  O. 
V.  Palmer  &  Co.,  and,  being  in  a  huiTy,  made  out  the 
policy  in  that  name  without  investigation  or  inquiry. 
The  first  answer  above  quoted  leaves  no  room  to  doubt 
that  Carrigan's  purpose  was  to  insure  the  real  owner  and 
that  the  policy  would  have  been  issued  to  the  plaintiff 
if  her  ownership  had  been  known.  Our  faith  in  the  busi- 
ness morality  of  underwriters  will  not  permit  us  to  be- 
lieve, on  the  evidence  in  this  record,  that  the  defendant 
issued  the  policy  in  suit  intending  that  its  validity  should 
depend  upon  the  correctness  of  a  mere  conjecture.  A 
more  reasonable  deduction,  and  one  more  creditable  to 
the  company,  is  that  it  was  acting  in  good  faith;  that  it 
intended  to  give  a  consideration  for  the  premium  it  re- 
ceived, and  that  its  primary  purpose  was  not  to  insure 
O.  V.  Palmer  &  Co.,  but  rather  to  indemnify  the  holder 
of  the  title,  the  person  having  an  insurable  interest  in 
the  property.  We  think  the  trial  court  was  entirely  jus- 
tified in  finding  that  the  insurer  intended  to  deliver  a 
binding  and  effective  contract  by  insuring  the  owner  of 
the  building.  The  case  is  quite  like  (Urman  Fire  Ins.  Vo.  r. 
Oueck,  130  111.,  345,  in  which  a  decree  reforming  a  fire 
Ijolicy  was  sustained.    The  judgment  appealed  from  is 

Affirmed. 


Joseph  P.  Frenzer  v.  James  Richards. 

FII.ED  April  4,  1900.    No.  9,183. 

1.  Aflsignmeiit  of  Error:    Instructions.     An   assignment   of   error 

directed  ag-ainst  a  group  of  instructions  will  be  considered  no 
further  than  to  ascertain  that  one  of  the  instructions  com- 
plained of,  was  properly  given. 

2.  Verdict:    Instructions:    Assignment  of  Error:    Review.     Where 

the  error  in  the  giving  of  instructions  is  not  so  assigned  that  it 
can  be  rei'iewed,  a  verdict  in  accord  with  such  instructions  must 
be  permitted  to  stand. 


IS^ 
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3.  Usury:  Borrower:  Tender  of  Principal:  Pledge:  Right  or 
Possession.  A  borrower  under  an  usurious  contract  who  pledged 
property  as  security  for  the  loan  and  who  has  paid  or  tendered 
the  principal  of  the  loan,  is  entitled  to  the  possession  of  the 
property  pledged,  divested  of  the  lien. 

Error  to  the  district  court  for  Douglas  county. 
Tried  below  before  Slabaugh,  J.    Affirmed. 

Clair  &  Uowles  and  (7.  iS.  Lobingier,  for  plain tifif  in  error. 

B.  O.  Burhanky  contra. 

SULUVAN,  J. 

James  Richait;  sued  Joseph  P.  Frenzer  to  recover  the 
possession  of  specilic  chattels.  The  order  of  delivery  was 
not  executed,  and  the  action,  proceeding  as  one  tor  dam- 
ages only,  resulted  in  a  verdict  and  judgment  in  favor 
of  the  plaintiff.  The  property  in  controversy  was  certain 
jewelry  which  Richards  deposited  with  Frenzer  as  se- 
curity for  a  loan  of  $150.  Whether  the  money  loaned  be- 
longed to  the  defendant  or  to  one  Dr.  Koy,  is  a  matter  in- 
volved in  considerable  doubt.  It  is  certain,  however,  that 
the  jewelry  was  held  by  Frenzer  and  that  the  interest 
payments,  amounting  to  five  per  cent  per  mouth,  wen* 
made  to  him.  After  a  large  amount  of  usurious  interest 
had  been  paid,  the  rights  of  Dr.  Roy,  if  he  had  any,  werc^ 
transferred  to  Mrs.  Hitchcock;  but  the  custody  of  the 
pledge  was  not  changed.  The  plaintiff  paid  the  defend- 
ant |126  as  interest  He  tendered  him  |24  more  and  then 
brought  suit  to  recover  possession  of  the  jewelry.  The 
principal  contention  of  the  defendant  is  that  he  was  a 
mere  agent  of  both  Roy  and  Hitchcock,  and  that  his 
agency  had  been  terminated  before  the  offer  to  pay  the 
lafit  $24  was  made.  The  plaintiff  insists  that  he  had  no 
business  relations  at  any  time  with  either  Dr.  Roy  or  Mrs. 
Hitchcock,  and  that  from  the  beginning  to  the  end  of  the 
transaction  he  dealt  with  Frenzer  as  the  lender  of  the 
$150  and  the  pledgee  of  the  property.    It  is  conceded  by 
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counsel  for  defendant  that  the  jury,  under  the  instruc- 
tions of  the  court,  were  warranted  in  finding  in  favor  of 
the  plaintiff,  but  he  earnestly  insists  that  the  instructions 
were  erroneous  and  that  the  judgment  should  be,  there- 
fore, reversed. 

In  the  motion  for  a  new  trial,  the  fifth  specification  is 
as  follows:  "The  court  erred  in  giving  the  first,  second, 
third  and  fourth  instructions  which  he  gave  on  his  own 
motion."  One  of  these  instructions  related  to  the  burden 
of  proof,  was  favorable  to  the  defendant,  and  was  obvi- 
ously correct.  The  trial  court  was  not  bound  to  examine 
the  other  instructions  covered  by  the  assignment  and 
we  are  not  at  liberty  to  do  so.  Such  is  the  rule  estab- 
lished by  our  decisions.  Johnston  v.  Milwaukee  d  Wyoming 
Investment  Co.,  49  Nebr.,  68;  Graham  v.  Frazier,  49  Nebr., 
90;  Flower  v.  Nichols,  55  Nebr.,  314;  Mclntyre  v.  Union  P. 
R.  Co.,  56  Nebr.,  587;  Spirk  v.  Chicago,  B.  &  Q.  R.  Co.,  57 
Nebr.,  565.  In  Johnston  v.  Milwaukee  &  Wyoming  Iniiest- 
meat  Co.,  supra,  it  is  said:  "Errors  in  respect  to  giving 
instructions  must  be  separately  assigned  in  the  motion 
for  new  trial.  If  assigned  in  group,  and  any  one  of  the 
group  against  which  the  assignment  is  directed  is  with- 
out error,  the  assignment  must  be  overiniled."  In  view 
of  the  condition  of  the  record,  the  charge  of  the  court  is 
to  be  regarded  as  the  law  of  the  case  (World  Mutual  Ben- 
efit  Ass'n.  v.  Worthing,  59  Nebr.,  587);  and  the  verdict  be- 
ing in  accordance  therewith,  must  be  permitted  to  stand. 
We  have  read  the  evidence  and  are  of  opinion  that  there 
is  no  just  ground  for  the  claim  that  it  is  insufficient  to 
sustain  the  verdict.  Defendant's  own  testimony  shows 
that  the  plaintiff  had  a  contract  right  to  make  all  pay- 
ments to  him. 

The  contention  that  an  action  to  recover  possession  of 
the  jewelry,  or  damages  for  its  conversion,  would  not  lie 
i^ithout  a  tender  or  payment  of  legal  interest  on  the  loan, 
can  not  be  sustained.  The  provision  of  the  interest  law 
relating  to  usurious  contracts  is  as  follows:  "If  a  greater 
rate  of  interest  than  is  hereinbefore  allowed  shall  be  con- 
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tracted  for  or  received  or  reserved,  the  contract  shall  not, 
therefore,  be  void;  but  if  in  any  action  on  such  contract 
proof  be  made  that  illegal  interest  has  been  directly  or  in- 
directly contracted  for,  or  taken,  or  reserved,  the  plaintiff 
shall  only  recover  the  principal,  without  interest,  and  the 
defendant  shall  recover  costs;  and  if  interest  shall  have 
been  paid  thereon,  judgment  shall  be  for  the  principal, 
deducting  interest  paid."    Compiled  Statutes,  1899,  ch. 
44,  sec.  5.    It  has  been  frequently  held  in  other  jurisdic- 
tions, and  it  is  the  law  of  this  state  {Eiseman  v.  Gallagher, 
24  Nebr.,  79),  that  a  borrower  will  not  be  given  affirma- 
tive relief  against  the  lender  in  a  court  of  equity,  unless 
he  has  first  paid  or  tendered  the  amount  of  the  loan  with 
legal  interest.     These   decisions   are   grounded    on   th(» 
maxim  that  he  who  seeks  equity  must  do  equity.    1  Pom- 
eroy,  Equity  Jurisprudence,  sec.  391.    This  maxim  does 
not  control  courts  in  the  enforcement  of  legal  rights  by 
legml  remedies.    Courts  of  law  never  impose  conditions 
on  suitors  which  the  law  does  not  prescribe.     When  a 
borrower  of  money  has  paid  on  an  usurious  contract  the 
full  amount  borrowed,  he  owes  nothing  more.  The  lender 
is  entitled  to  receive  nothing  more;  the  debt  is  paid,  and, 
in  contemplation  of  law,  the    contract    is    discharged. 
When  the  debt  is  paid,  the  mortgage  or  other  security 
held  by  the  lender  is  extinguishcnl   {Knox  v.   WiUiains, 
24    Nebr.,    630);    and    a   proper   tender   is,    of    course, 
equivalent  to  payment.    Nortffn  t?.  Baxter,  41  Minn.,  146; 
Stewart  v.  Brown,  48  Mich.,  383.     The  true  construction 
of  section  5  aforesaid  is  that  payment  of  the  principal  of 
the  loan  satisfies  the  contract  and  destroys  its  vitality. 
It  can  not  afterwards  be  employed  either  for  attack  or 
defense.    The  law  will  not  permit  a  pledgee  to  hold  prop- 
erty as  security  for  a  debt  which  has  been  paid.    The  se- 
curity can  not  survive  the  debt.    On  the  merits,  as  well 
as  for  technical  reasons,  the  judgment  should  be 

Affirmed, 
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Robert  Hare  v.  E.  W.  Murphy. 

Filed  April  4,  1900.    No.  9,213. 

1.  Registry  Law.     The   purpose   of  the  registry  law  is  to  furnish 
record  evidence  of  the  state  and  condition  of  land  titles. 


:  Personal  Contracts  to  Pay  Debts.  There  is  no  law  re- 
quiring or  authorizing  the  registration  of  personal  contracts  to 
pay  debts. 

Lien:    Faith  of  Record.    An  agreement  to  pay  a 


debt,  although  evidenced  by  a  recorded  instrument,  is  not  con- 
clusive in  favor  of  a  party  who,  in  purchasing  a  lien  against 
property,  has  acted  on  the  faith  of  the  record. 

4.  Deed:  Assumption  Clause:  Grantee:  Estoppel.  The  grantee  in 
a  deed  containing  an  assumption  clause,  is  not  estopped  from 
denying  the  validity  of  the  contract  of  assumption  as  against 
a  party  who,  relying  on  the  recitals  in  the  instrument  as  spread 
upon  the  public  records,  purchased  the  debt  secured  by  a  mort- 
gage on  the  land. 

Error  to  the  district  court  for  Lincoln  county.  Tried 
below  before  Norris,  J.    Affirmed. 

F.  S.  Howell,  for  plaintiff  in  eiTor: 

Where  one  of  two  innocent  parties  must  suffer  a  loss 
by  the  fraud  of  another,  the  loss  must  fall  upon  the  one 
whose  acts  had  furnished  the  means  f.or  the  commission 
of  the  fraud.    Dinsmore  v.  Stitnbert,  12  Nebr.,  438. 

A  deed  found  on  record,  such  as  the  one  in  suit,  is  pre- 
sumptive evidence  of  the  liability  of  the  grantee  therein 
named.  Heil  v.  Redden,  26  Pac.  Rep.  [Kan.],  2;  Belmont 
V.  Coman,  22  N.  Y.,  438,  78  Am.  Dec,  213;  Bowman  v.  Grif- 
fith, 35  Nebr.,  3G1;  3  Devlin,  Deeds,  sec.  1056. 

The  delivery  of  the  deed  in  the  presence  of  ilurphy  and 
Schuster  to  Callender,  was  a  delivery  of  the  deed,  for  by 
such  act  Schuster  was  at  least  deprived  of  the  further 
control  over  said  deed.  The  title  passed  then  and  there. 
Adams  v.  Ryan,  17  N.  W.  Rep.  [la.],  159. 

The  acceptance  of  the  deed  by  defendant  through  Cal- 
lender, his  agent,  makes  a  valid  acceptance  of  the  deed 
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and  binds  him  to  the  performance  of  the  contents.  Jones, 
Mortgages,  sec.  752;  Bishop  v.  •Douglass,  25  Wis.,  696; 
Taylor  v.  Whit  more,  35  Mich.,  97;  Fairchild  v.  Lynch,  10 
Jones  &  Sp.  [N.  Y.],  265. 

The  plaintiff  was  an  innocent  purchaser  of  the  mort- 
gage and  notes,  as  found  by  the  court,  and  as  such  will  be 
protected.  Hay  den  v,  Sjiow,  9  Biss.  [U.  S.  C],  511;  Jones, 
Mortgages,  sec.  764;  Ifcw  Orleans  Canal  &  Banking  Co.  v. 
Montgomery,  95  U.  S.,  16;  Carpenter  v.  Longan,  16  Wall., 
271;  Kilmer  v.  Smith,  77  N.  Y.,  226;  Hayden  v.  Drury,  3 
Fed.  Rep.,  782;  Piei^ce  v.  Faunce,  47  Me.,  507. 

Wilcox  &  Halligan  and  Thomas  C.  Pattef^son,  contra: 

A  grantee  is  not  liable  on  a  covenant  to  assume  and 
pay  a  mortgage,  if  inserted  in  the  deed  without  his 
knowledge  and  he  repudiates  it  as  soon  as  he  knows  of 
its  existence.  Cordis  v.  Uargrave,  29  N.  J.  Eq.,  446;  Kil- 
mer V.  Smith,  77  N.  Y.,  226;  Albany  City  Savings  Institution 
V.  Bvrdicl\  87  N.  Y.,  40;  DeyErmand  v.  Chamberlain,  88  N. 
Y.,  658;  Jones,  Mortgages,  sec.  752. 

Sullivan,  J. 

When  this  case  was  here  before,  a  judgment  in  favor 
of  Murphy,  the  defendant  below,  was  reversed  and  the 
cause  remanded  for  further  procc  edings.  Ilare  v.  Murphy, 
45  Nebr.,  809.  The  opinion  then  filed  contains  a  detailed 
account  of  the  transactions  out  of  which  the  litigation 
arose.  At  this  time  it  will  suffice  to  say  that  the  plain- 
tiff, Robert  W.  Hare,  being  the  assignee  and  owner  of  a 
real  estate  mortgage,  filed  in  the  district  court  of  Lincoln 
county  his  petition,  in  which  he  alleged  that  Murphy  had 
purchased  the  premises  covered  by  the  mortgage  and, 
in  the  deed  of  conveyance,  had  assumed  and  agreed  to 
pay  the  mortgage  debt.  This  allegation  was  denied  by 
the  answer.  The  cause  was  tried  to  a  jury  and  resulted 
in  a  verdict  and  judgment  in  favor  of  the  defendant.  It 
appears  from  the  evidence  that  the  defendant  had  bar- 
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gained  for  the  mortgaged  premises  and  had  in  fact  deliv- 
ered to  Schuster,  the  owner,  some  stock  which  was  the 
agreed  consideration  for  the  transfer.  At  the  same  time, 
Schuster  made  out  a  deed  and  handed  it  to  one  Callender, 
who  caused  it  to  be  recorded  and  afterwards  delivered  it 
to  Murphy.  When  Murphy  received  the  deed,  he  discov- 
ered the  assumption  clause  upon  which  this  action  is 
grounded  and,  thereupon,  returned  the  instrument  to 
Callender  and  notified  him  that  it  would  not  be  accepted. 
The  conveyance  was  not  again  tendered  to  the  defendant, 
and  he  did  not  at  any  time  take  possession  of  the  land 
which  it  assumed  to  convey.  The  plaintiff  claims  to  have 
bought  the  mortgage  in  question,  and  the  obligation 
secured  thereby,  on  the  faith  of  the  contract  of  assump- 
tion which  he  found  spread  upon  the  public  records  of 
the  county  in  which  the  land  is  situate.  He  now  con- 
tends: (1)  that  the  deed  was  actually  delivered  and  ac- 
cepted and  became  a  binding  contract  between  the  par- 
ties thereto;  and  (2)  that  the  defendant,  by  reason  of  his 
failure  to  expunge  the  record  of  the  conveyance,  is  not 
now  permitted,  as  against  the  plaintiff,  to  deny  the  val- 
idity of  the  assumption  clause.  We  will  briefly  consider 
these  propositions.  / 

The  deed  delivered  did  not  express  the  agreement  of 
the  parties  and  Murphy  was,  therefore,  warranted  in  re- 
fusing to  accept  it.  If  Callender  was  acting  for  Schuster, 
which  seems  probable,  the  return  of  the  conveyance  to 
the  former  was,  beyond  all  doubt,  an  effective  repudia- 
tion of  the  attempted  transfer.  There  was  certainly  suffi- 
cient evidence  to  justify  the  jury  in  finding  as  they  did, 
that,  as  between  Schuster  and  Murphy,  the  deed,  al- 
though recorded,  was  without  force  or  legal  eflicacy.  As 
the  rights  of  Hare  are  derivative  and  depend  altogether 
on  the  transaction  between  Schuster  and  Murphy,  it  is 
quite  clear  that  there  can  be  no  recovery  in  this  case  un- 
less Murphy  is,  by  the  doctrine  of  estoppel,  precluded 
from  showing  that  the  assumption  clause  is  void  because 
the  deed  was  never  vitalized  by  delivery  and  acceptance. 
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The  records  of  Logan  county,  it  is  true,  evidence  the  fact 
that  the  defendant  has  agreed  to  pay  the  mortgage  debt, 
but  such  evidence  is  not  indisputable.  The  purpose  of 
the  registry  law  is  to  furnish  record  evidence  of  the  state 
and  condition  of  land  titles.  One  dealing  with  land  may 
rely  upon  those  records  and  act  on  the  information  which 
they  give.  There  is,  however,  no  law  requiring,  or  au- 
thorizing, registration  of  mere  personal  contracts  to  pay 
debts,  and  no  rule  making  record  evidence  of  such  con- 
tract exclusive  in  favor  of  a  party  who  has  acted  on  it. 
A  grantee's  contract  to  pay  a  charge  against  the  real 
estate  conveyed  to  him,  is,  in  its  nature,  precisely  the 
same  whether  it  be  inserted  in  the  deed  of  conveyance  or 
rest  in  parol.  In  either  case  it  binds  the  grantee  person- 
ally, and  does  not  create  any  right  or  interest  in  the  land. 
It  is  not  within  the  purview  of  the  registry  act,  and,  ex- 
isting as  a  separate  contract,  could  not  go  upon  the  rei*- 
ords,  even  though  witnessed  and  acknowledgwl.  Hare 
was  no  more  justified  in  relying  on  the  record  of  the  dee<l 
as  evidence  of  Murphy's  liability  than  he  would  have 
been  if  the  agreement  in  some  other  form  had  been  ex- 
hibited to  him  by  Schuster.  According  to  the  finding  of 
the  jury,  the  defendant  did  not  agree  to  pay  the  mortgage 
debt,  and  hence  the  judgment  of  the  district  court  is  right 

and  should  be 

Affirmed. 


Hflkb  Mary  Tietken,  appellee,  v.  John  F.  Tietken, 

appellant. 

Filed  April  4,  1900.    No.  9.699. 

1.  Divorce:   Evidence:    Extreme  Cruelty.    Evidence  examined,  and 

found  to  support  the  decree  of  the  trial  court  granting  a  divorce 
from  the  bonds  of  matrimony,  on  the  ground  of  extreme 
cruelty  practiced  by  the  husband  towards  the  wife. 

2.  :    :    Alimony.     HeJd^  also,  that  the  evidence  supports 

the  judgment  rendered,  awarding  the  wife  permanent  alimony 
m  tire  sum  of  $1,000. 
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Appeal,  from  the  district  court  of  Otoe  county.  Heard 
below  before  Ramsey,  J.    Affirmed. 

John  C.  Watson,  John  Y.  Morgan  and  John  TF.  Dixon,  for 
appellant: 

The  district  court  below,  upon  the  evidence,  certainly 
allowed  excessive  alimony  in  this  case. 

The  court  will  consider  the  ability  of  the  husband,  the 
estate,  the  situation  of  the  partiea.  Small  v.  Small,  28 
Nebr.,  843;  Cochran  v.  Cochran,  42  Nebr.,  612;  McOecliie  v. 
McGechie,  43  Nebr.,  523. 

Sloan  &  Moron,  contra. 

HOLCOMB,  J. 

This  cause  is  submitted  upon  briefs  of  counsel  and  a 
printed  abstract  of  the  record  and  evidence,  as  provided 
by  rule  2. 

The  plaintiff  instituted  proceedings  to  obtain  a  divorce 
from  defendant,  from  the  bonds  of  matrimony,  upon  the 
grounds  of  excessive  intoxication,  habitual  drunkenness, 
and  extreme  cruelty  upon  the  part  of,  and  practiced  by, 
the  defendant  towards  the  plaintiff,  and  alsc  for  perma- 
nent alimony.  The  answer,  except  as  to  the  allegation 
of  the  marriage,  consists  of  a  general  denial.  Upon  tb** 
trial  in  the*lower  court,  it  was  found  that  the  charges  in 
the  petition  of  cruelty  and  drunkenness  were  true,  and 
that  the  defendant  had  been  guilty  of  extreme  cruelty 
towards  the  plaintiff.  A  decree  of  divorce  as  prayed  was 
granted  and  the  plaintiff  awarded  f  1,000  permanent  ali- 
mony. From  the  decree  defendant  appeals.  The  plain- 
tiff also  complains  of  the  amount  awarded  as  alimony, 
which,  it  is  urged,  is  inadequate,  and  not  commensurate 
with  plaintiff's  equities,  as  disclosed  by  the  evidence. 

It  is  suggested  by  the  defendant  that  the  evidence  is 
not  suflBcient  to  sustain  the  decree  of  divorce.  With  this 
contention  we  can  not  agree.    While  the  testimony  on 
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this  branch  of  the  case  is  limited,  both  as  to  the  number 
of  the  witnesses  testifying,  and  the  transactions  about 
which  they  speak,  the  evidence  sustains  the  judgment. 
The  defendant's  excessive  use  of  intoxicants  is  made  to 
api>ear  from  the  evidence,  and  while  this  of  itself  may  not 
be  sufficient  to  sustain  the  charge  of  habitual  drunken- 
ness, it  was  a  contributory  cause  to -the  other  charge,  to- 
wit,  that  of  extreme  cruelty.  That  he  was  guilty  of  ex- 
treme cruelty,  is,  we  are  satisfied,  fairly  established  by 
the  uncontradicted  evidence.  It  is  shown  that  at  differ- 
ent times  he  inflicted  physical  punishment  and  bodily  in- 
jury ui)on  his  wife;  in  one  instance,  by  striking  her  in  the 
face  with  his  fist  with  such  force  as  to  draw  blood;  in  an- 
other instance,  by  striking  her  with  a  crutch  carried  by 
him.  It  also  appears  that  at  different  times  he  threat- 
ened to  abuse  and  maltreat  the  plaintiff,  and  was  only 
prevented  therefrom  by  others,  or  by  plaintiff  escaping 
from  him.  There  need  be  no  hesitancy  in  pronouncing 
the  evidence  sufficient  to  support  the  decree  of  divorc(» 
on  the  ground  of  extreme  cruelty.  Walton  i\  Walton,  57 
Nebr.,  102;  Bcrdolt  v.  Berdolt,  56  Nebr.,  792;  Vocacek  v. 
Vocaceky  16  Kebr.,  453. 

The  parties  were  married  in  1890,  and  lived  together 
only  about  six  and  a  half  years.  Each  had  been  married 
before.  The  plaintiff  was  fifty-six  years  of  age,  and  the 
defendant  was  sixty-three,  at  the  time  of  the  divorce  pro- 
ceedings in  1897. 

It  appears  that  the  defendant  is  a  cripple,  having  lost 
a  foot  in  a  railroad  accident,  and  was  obliged  to  use 
crutches.  The  trial  court  found  that  the  value  of  his 
property  was  $9,079,  and  "that,  in  consideration  of  the 
physical  condition  of  the  defendant  and  ability  to  per- 
fonn  manual  labor  and  earn  subsistence  and  support  by 
labor  or  otherwise,"  permanent  alimony  should  be 
awarded  in  the  sum  of  |1,000.  Defendant's  property  con- 
sisted principally  of  a  farm  of  160  acres  in  Otoe  county, 
and  a  half  interest  in  a  farm  of  160  acres  in  Nemaha 
county.    Different  witnesses  valued  the  lands  at  from  f30 
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to  f45  per  acre.  There  was  some  evidence  of  an  incum- 
brance by  way  of  a  trust  deed  upon  the  home  farm,  which 
the  defendant  claimed  was  for  the  benefit  of  his  two  sons, 
then  24  and  26  years  of  age  respectively.  The  trust  deed 
was  executed  in  1870,  and  on  its  face  was  given  to  secure 
a  note  of  $3,000  in  favor  of  one  Otto,  therein  named  as 
beneficiary.  If  the  ages  of  the  sons  were  correctly  given, 
they  were  not  yet  bom  at  the  time  the  trust  deed  was 
executed.  It  was  barred  by  the  statutes,  and  we  think 
the  court  rightly  disregarded  it  in  determining  the  value 
of  the  defendant's  property  and  his  ability  to  pay  ali- 
mony. The  evidence  was  insufficient  to  establish  as 
against  the  wife's  right  to  alimony,  the  alleged  obliga- 
tion to  his  sons  as  a  valid  and  legal  incumbrance  on  the 
land.  While  the  defendant  is  entitled  to  much  considera- 
tion because  of  his  age  and  physical  condition,  we  are  not 
unmindful  of  the  claims  of  the  plaintiff  for  alimony, 
growing  out  of  the  marriage  relations  existing  between 
them.  She,  too,  has  equities  in  her  favor,  which  are  also 
to  be  kept  in  view.  The  sum  awarded  by  the  trial  court^ 
is,  if  erroneous  at  all,  inadequate  and  not  commensurate 
with  the  defendant's  ability  to  pay  and  the  property 
owned  by  him.  The  defendant's  contention  for  a  reduc- 
tion in  the  amount  of  alimony  awarded  is,  under  the  evi- 
dence, untenable.  The  judgment  of  the  lower  court  is 
affirmed,  with  interest  on  the  amount  allowed  as  alimony 
at  the  rate  of  7  per  cent  from  the  date  of  the  decree.  An 
order  will  be  entered  in  this  court  for  the  payment  of  the 
alimony  in  four  equal  installments,  in  three,  six,  nine 
and  twelve  months  respectively  from  this  date. 


Judgment  accordingly. 
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James  Woolavorth,  appellee,  v.  EDwaN  Parker  et 

AL.,  APPELLANTS,  AND  MiLTON  L.  TRESTER,  APPELLEE. 

Filed  April  4,  1900.    No.  11,185. 

Foreclosure:  Appraisement:  Objections.  Objections  were  entered 
and  motion  made  to  vacate  and  set  aside  an  appraisement  of  real 
property  in  foreclosure  proceedings  of  a  real  estate"  mortgage 
for  the  reason  that  the  appraisement  was  obviously  below  the 
actual  value  of  the  property;  that  the  appraisement  was  fraudu- 
lent in  itself;  and  that  to  permit  the  appraisement  to  stand 
would  work  an  actual  fraud  on  the  defendants.  Similar  objec- 
tions were  made  to  confirmation  of  sale.  Evidence  ex- 
amined, and  held  that  the  appraisement  was  not  so  low  as  to 
be  presumptively  fraudulent.  Held,  further,  that  the  appraise- 
ment made  is  not  materially  disproportionate  to  the  actual 
market  value  of  the  property,  and  no  sufficient  cause  exists  to 
justify  its  vacation  or  being  set  aside. 

Appeal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Frost,  J.    Affinned. 

George  A.  Adairis,  for  appellant. 

Abbotty  Selleck  &  Lane  and  Mocleit  &  Polk,  contra. 

HOLCOMB,  J. 

After  decree  in  foreclosure  proceedings  of  a  real  estate 
mortgage,  an  order  of  sale  was  issued  to  the  sheriff  to 
sell  the  land  as  upon  execution  to  satisfy  such  decree. 
Appraisers  were  called  as  by  law  provided,  who,  with 
the  sheriff,  appraised  the  gross  value  of  the  property  in 
question  at  the  sum  of  $3,000.  The  defendants,  after  ap- 
praisement as  aforesaid,  filed  objections  to  the  same,  and 
moved  to  set  tlie  appraisement  aside,  assigning  substan- 
tially, as  reasons  therefor,  that  the  appraisement  was  so 
obviously  below  the  actual  value  of  the  property  that  the 
appraisement  was  fraudulent  within  itself,  and  that  to 
permit  the  appraisement  to  stand  would  work  an  actual 
fraud  on  the  defendants,  by  permitting  the  property  to 
sell  for  f2,000,  when  it  is  actually  worth  $4,000  more. 
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The  property  passed  to  sale,  notwithstanding  the  afore- 
said objections,  and  upon  motion  for  confirmation  of  sale 
the  same  objections  were  interposed.  The  motion  to  set 
aside  the  appraisement  and  objections  to  the  confirma- 
tion of  sale  were  overruled,  and  the  sale  confirmed.  From 
this  ruling  the  case  is  brought  here  for  review.  In  sup 
port  of  the  defendants'  objections  to  the  appraisement, 
several  affidavits  as  to  the  value  of  the  property  were 
filed,  as  well  as  counter-affidavits  on  the  part  of  the  plain- 
tiffs, all  of  which  are  preserved  by  bill  of  exceptions. 
From  this  evidence,  it  appears  that  six  witnesses  testified 
that  the  property  was  worth  $3,500;  six,  that  it  was 
worth  f3,000;  and  two,  that  it  was  worth  f 2,500. 

The  gross  appraisement  being  for  the  sum  of  $3,000, 
it  can  hardly  be  said  that  the  appraisement  was  so  low 
as  to  be  presumi)tively  fraudulent.  From  an  examina- 
tion of  the  evidence,  it  appears  that  the  appraisement 
made  is  not  materially  disproportionate  to  the  actual 
njarket  value  of  the  property,  and  no  sufficient  cause 
exists  to  justify  its  being  vacated  or  set  aside. 

The  ruling  complained  of  is  supported  by  the  evidence, 
is  right  and  is  therefore 

Affirmed. 


T.  J.  Mackay  bt  al.  v.  State  of  Nebraska. 

Filed  April  18,  1900.    No.  11,137. 

Conneznpt:  Disavowal:  Extenuation.  A  disavowal  by  contemnor  of 
intention  to  commit  a  contempt  of  court,  when  made  in  good 
faith,  though  insufficient  to  purge  the  contempt,  is,  at  least, 
receivable  in  extenuation  of  the  offense. 

Error  to  the  district  court  for  Douglas  county.    Tried 
below  before  Scott,  J.    Reversed. 

McGilton  d  Herring,  A.  IV.  Jefferis  and  James  H.  Mc- 
intosh y  for  plaintiffs  in  error: 

Presumptions  and  intendments  will  not  be  indulged  in 
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a  contempt  case  to  sustain  a  judgment  of  conviction. 
Jfaurs  v.  State,  46  Nebr.,  149;  Cooleij  v,  State,  46  Nebr., 
(503;  Jhekett  v.  SItate,  49  Nebr.,  210. 

The  averments  of  the  answer  must  be  accepted  as  con- 
clusive, and  they  completely  exculpate  the  defendants. 
Such  was  the  rule  laid  down  in  the  Percival  Case,  and 
followed  in  subsequent  cases.  Percival  v.  Stale,  45  Nebr., 
741;  Rosewater  v.  State,  47  Nebr.,  630.  Such  is  the  rule 
everywhere.  People  v.  Few,  2  Johns.  [N.  Y.],  290;  Ex 
parte  Biggs,  64  N.  Car.,  202;  Wells  v,  Gommomcealth,  21 
Gratt.  [Va.],  500;  In  re  Walker,  82  N.  Car.,  95;  Wilson  v. 
State,  57  Ind.,  71;  In  re  May,  1  Fed.  Kep.,  737. 

Intent  is  a  question  of  fact,  which  may  be  averred  as  a 
fact  and  proven  as  a  fact.  If  there  was  no  intentional 
interference  with  the  court  there  was  no  contempt  of 
court  under  the  charjj^e.  Jn  re  Moore,  63  N.  Car.,  397; 
Weeks  v.  Smith,  3  Abb.  Vr.  [N.  Y.],  211;  In  re  Woolleij,  74 
Ky.,  95;  Des  Moines  Street  Py.  Co.  i\  Des  Moines  Street  R. 
Co.,  74  la.,  585;  Morss  v.  Sewing  Machine  Co.,  38  Fed.  Rep., 
482. 

No  appearance  contra. 

NORVAL,,  C.  J. 

In  1899  there  was  pending  in  the  district  court  of 
Douglas  county  a  case  entitled,  "In  the  matter  of  the 
application  of  Benjamin  F.  Dodd  and  Annie  E.  Dodd  for 
a  writ  of  habeas  corpus  on  behalf  of  Clara  Blain  Dodd, 
Minnie  Fay  Dodd,  Rosa  Allen  Dodd  and  Marvel  Dodd, 
minor  children  of  the  petitioners."  Of  its  nature  we  have 
no  judicial  knowledge,  as  the  record  before  us  is  entirely 
silent  in  that  respect.  While  said  case  was  pending  and 
undetermined  in  said  court,  T.  J.  ^lackay,  W.  P.  Harford 
and  Hurbert  C.  Herring  joined  in  writing,  signing  and 
transmitting  to  the  Hon.  Cunningham  R.  Scott,  judge  of 
said  court  before  whom  said  case  was  pending,  the  follow 
ing  letter: 

"To  the  Hon.  Cunningham  R.  Scott — Dear  Sir:  We, 
members  of  the  executive  board  of  the  Nebraska  Chil 


r 
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dren's  Home  Society,  respectfully  desire  to  present  for 
your  caxeful  consideration  the  following  facts  in  the  case 
of  the  Dodd  children,  now  in  your  hands  for  settlement. 

"We  are  personally  acquainted  with  the  case  from  the 
beginning,  and  beg  you  to  understand  that  in  trying  to  re- 
tain these  children  our  society  is  actuated  solely  by  their 
solicitude  for  the  future  of  the  same.    At  the  time  when 
the  parents  of  these  children  asked  our  society  to  provide 
for  them,  the  family  were  in  most  destitute  circumstances 
and  dependent  upon  their  neighbors    for    support,  the 
father  having  made  application  to  be  admitted  to  the 
Soldiers'  Home,  thus  throwing  wife  and  children  upon 
the  charity  of  the  public  or  the  care  of  the  county  offi- 
cials.   We  heard  all  the  testimony  in  the  case  when  the 
parents  first  made  their  appeal  to  have  their  children  re- 
turned to  them,  and  that  testimony  confirmed  us  in  the 
belief  that  the  parents  were  not  only  unable  to  provide 
for  their  large  family,  but  unworthy  as  well,  the  main 
motive  of  their  desire  to  regain  their  daughters  being 
that  they  might  go  around  the  streets  and  saloons  with 
their  older  deformed  sister,  to  collect  pennies  and  nickels 
from  sympathetic  people;  thus  enabling  their  parents  to 
live  in  idleness.    The  dangers  to  which  these  girls,  now 
pure  and  innocent,  will  be  thus  exposed,  must  become 
apparent  at  once  to  you,  and  if  you  can  give  the  matter 
your  personal  attention,  you  will  discover    that    these 
parents  are  now  unable  to  support  even  themselves,  and 
that  by  restoring  these  children  to  said  parents,  you  are 
dragging  them  away  against  their  will  from  comfortable 
loving  homes  to  a  wretched  hovel  where  are  no  comforts 
and  where  these  girls  will  have  every  incentive  to  wrong 
living,  and  ho  help  towards  a  life  of  purity  and  respecta- 
bility." 

A  complaint  against  said  Mackay,  Harford  and  Her- 
ring was  filed  in  said  district  court,  which  alleged  that 
in  writing  and  transmitting  said  letter  they  intended  to 
unduly  influence  said  judge  in  his  determination  of  the 
iBSues  in  the  case  pending  before  him,  and  to  hinder  the 
U 
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due  administration  of  justice;  further,  that  certain  of  the 
statements  made  in  said  letter  were  false  and  malicious, 
without  foundation  in  fact,  and  made  for  the  purpose  of 
deceiving  said  judge,  and  that  the  senders  thereof  must 
have  known  that  certain  of  said  statements  were  untrue, 
and  were  guilty  of  contempt  in  writing  and  transmitting 
the  same  as  aforesaid. 

The  writers  of  the  letter  appeared  and  filed  their  an- 
swer to  the  complaint.  It  contained,  among  others,  the 
following  language: 

"These  defendants  admit  that  they  wrote  and  sent  to 
Cunningham  R.  Scott  the  letter  described  in  said  com- 
plaint; and  aver  that  by  doing  so  these  defendants  did 
not  know  nor  suspect  that  they  might  thereby  be  guilty 
of  any  contempt  of  court,  nor  did  they  intend  any  con- 
tempt of  court  thereby.  On  the  contrary,  these  defend- 
ants, in  writing  and  sending  said  letter,  were  actuated 
solely  and  exclusively  by  motives  of  kindliness  and  Chris- 
tian charity  for  said  children.  They  believed  that  said 
letter  would  encourage  and  promote  a  full  judicial  inves- 
tigation of  all  the  facts  in  respect  to  the  relations  of  said 
society  to  said  children;  and  aver  that  by  said  letter  these 
defendants  had  no  thought  of  attempting,  and  did  not 
attempt  to  hinder  the  due  administration  of  justice  in  the 
matter  described  in  said  complaint  as  pending  before 
said  court."  These  statements,  with  others,  except  the 
words  "These  defendants  admit  they  wrote  and  sent  to 
Cunningham  R.  Scott  the  letter  described  in  said  com- 
plaint," were,  on  motion,  stricken  from  the  answer,  and 
en-or  is  predicated  on  this  ruling  of  the  court,  the  accused 
having  been  adjudged  guilty  of  contempt.  We  are  per- 
suaded that  error  was  committed  in  striking  from  the  an- 
swer the  allegation  quoted.  The  rule  in  cases  of  con- 
structive contempt  is,  if  language  alleged  to  be  con- 
temptuous is  capable  of  an  innocent  construction,  courts 
are  bound  to  adopt  that  interpretation.  Percival  v.  State, 
45  Nebr.,  741;  Rosewater  v.  State,  47  Nebr.,  630.  In  certain 
cases,  one  charged  with  contempt  of  court  may  purge 
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himself  thereof  by  his  answer  given  under  oath.  7  Am.  & 
Eng.  Ency.  Law  [2d  ed.],  74.  The  disavowal  of  the  de- 
fendants of  any  intent  on  their  part  to  hinder  the  admin- 
istration of  justice  in  said  court,  or  to  unduly  influence 
it,  if  it  did  not  purge  them  of  contempt,  at  least  was 
permissible  in  extenuation  of  the  offense.  7  Am.  &  Eng. 
Ency.  Law  [2d  ed.],  75  and  cases  there  cited.  The  allega- 
tions of  the  answer  above  quoted,  therefore,  if  they  did 
not  have  the  effect  to  purge  the  defendants  of  contempt, 
must  be  regarded,  if  true,  as  in  some  degree  palliating 
the  offense,  if  any  was  committed  in  writing  and  trans- 
mitting the  letter  in  question.  It  was  error  to  strike  these 
allegations  from  the  answer,  and  for  this  reason  the  sen- 
tence is  reversed  and  the  cause  remanded.  Other  excep- 
tions taJien  in  the  petition  in  error  and  urged  in  the  brief 
are  not  decided. 

Reversed  and  remanded. 


High  School  District  No.  137,  Havelock,  Nebraska, 
V.  Lancaster  County,  Nebraska. 

Piled  April  18,  1900.    No.  11,165. 

1.  Taxation:    Constitution:     Valuation:     Rate.     The  constitution 

of  this  state  requires  not  only  that  the  valuation  of  property 
for  taxation,  but  the  rate  as  well,  shall  be  uniform. 

2.  High  School:    Statute:    Kon-Resident  Pupils:    Tuition:    Abbi- 

-TRABY  Sum.  Sections  1  and  3,  chapter  62,  Session  Laws,  1899 
(Compiled  Statutes,  ch.  79,  subdiv.  6,  sees.  5  and  7),  which  pro- 
vide that  pupils  residing  without  the  limits  of  high  school 
districts  in  the  state  may  attend  such  schools  free  of  charge 
to  them,  and  that  an  arbitrary  sum  shall  be  paid  out  of  the 
general  fund  of  the  county,  as  compensation  to  such  high 
school  district  for  such  tuition,  which  sum  may,  in  any  case, 
fall  below,  or  exceed,  the  cost  of  such  tuition,  contravene  sec- 
tions 1,  4  and  6,  article  9,  of  the  constitution,  which  declare, 
among  other  things,  that  the  legislature  may  provide  such 
revenue  as  may  be  needful,  by  levying  a  tax  by  valuation,  so  that 
every  person  and  corporation  shall  pay  a  tax  in  proportion  to 
the  value  of  his,  her  or  its  property  and  franchises;  that  the 
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legislature  shall  have  no  power  to  release  or  commute  taxes; 
and  that  all  taxes  for  municipal  purposes  shall  be  uniform  in 
respect  to  persons  and  property  within  the  jurisdiction  of  the 
body  imposing  the  same. 

Error  to  the  district  court  for  Lancaster  county. 
Tried  below  before  Cornish,  J.    Affirmed. 

G.  W.  Corey  and  Robert  Ryan,  for  plaintiff  in  error: 

It  was  said  in  Pleuler  v.  State,  11  Nebr.,  547:  "To  justify 
a  court  in  pronouncing  an  act  of  the  legislature  uncon- 
stitutional, it  must  be  clear  and  free  from  reasonable 
doubt  that  it  is  so — not  a  doubtful  and  argumentative 
implication.  Or,  in  other  words,  a  statute  should  not  be 
held  invalid  unless  it  is  clearly  forbidden  by  the  para- 
mount law.  Such  substantially  has  been  the  holding  of 
all  courts  speaking  upon  this  subject.  Cooper  v.  Telfair, 
4  Dallas  [U.  S.],  14;  Sharpless  v.  The  Mayor,  21  Pa,,  147; 
Adams  v.  Howe,  14  Mass.,  340;  City  of  Lexington  v.  Mc- 
Quillan,  9  Dana  [Ky.],  513;  Santo  v.  State,  2  la,,  165;  State 
V.  County  Judge,  2  la.,  280;  Fisher  v.  McGirr,  1  Gray 
[Mass.],'l;  Sears  v.  Cottrell,  5  llich,  251;  Tyler  v.  People, 
8  Mich.,  333;  Uill  v.  Uigdon,  5  Ohio  St.,  243."  This  doc- 
trine was  reiterated  aftei*ward  by  this  court  in  In  re 
Creighton,  12  Nebr.,  280,  and  in  Van  Horn  v.  State,  46 
Nebr.,  62,  was  clearly  recognized. 

T.  C.  Hunger  and  J.  L.  Caldwell,  eontra: 

The  act  of  1899  violates  section  1,  article  9,  and  seition 
4,  article  9,  and  section  6,  article  9,  of  the  constitution. 
This  court  has  often  declared  that  taxes  shall  be  levied 
with  uniformity  and  equality.  Clother  v.  Maher,  15  Nebr., 
1;  Turner  v.  Althaus,  6  Nebr.,  54;  25  Am.  &  Eng.  Ency. 
Law,  60. 

This  court  has  also  often  declared  that  no  exemption 
from  taxation  can  be  tolerated.  State  v.  Poynter,  59  Nebr., 
417;  State  t\  Graham,  17  :Xebr.,  43;  Union  P.  K.  v.  Saun- 
ders County,  7  Nebr.,  228;  O'Kane  v.  Treat,  25  111.,  557; 
Dyar  v.  Farmington,  70  Me.,  515;  Fletcher  v.  Oliver,  25  Ark., 
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289;  Chinnison  v.  Owetiy  7  Colo.,  467;  Sanborn  v.  Rice,  9 
Minn.,  258;  Wells  v.  Westm,  22  Mo.,  384. 

But  the  constitution  of  Nebraska,  article  9,  section  6, 
allows  municipal  corporations  to  assess  and  collect  taxes 
for  corporate  purposes.  This  is  a  restriction  of  the  power 
of  a  municipal  corporation,  such  as  a  county,  to  collect 
taxes  for  any  other  than  corporate  purposes.  This  is  the 
general  doctrine  when  the  constitution  does  not  so  ex- 
pressly provide.    Cooley,  Taxation  [2d  ed.],  pp.  689-692. 

Our  constitution  is  adopted  in  this  clause  from  the 
constitution  of  Illinois,  and  we  adopt  the  construction 
placed  on  this  clause  by  that  state.  Magneau  v.  City  of 
Fremonty  30  Nebr.,  843;  City  of  York  v.  Chicago,  B,  &  Q.  R. 
Co.,  56  Nebr.,  572. 

And  in  Illinois  the  same  clause  is  held  to  be  a  limita- 
tion restricting  the  taxation  to  proper  corporate  purposes. 
Harward  v.  8t  Clair,  51  111.,  130  (1869);  Pritnm  v.  Belleville, 
59  111.,  142;  Sleight  v.  People,  74  111.,  47;  People  v.  Trustees, 
78  111.,  136. 

In  Toum  of  Belle  Point  v.  Pence,  17  S.  W.  Rep.  [Ky.], 
197,  the  Kentucky  court  held  that  a  law  authorizing  chil- 
dren outside  of  a  school  district  to  attend  it  free  of  tuition, 
was  violative  of  the  constitution  of  that  state.  Similar 
cases  involving  the  same  principle  that  laws  are  invalid 
when  imposing  taxation  or  a  public  burden  which  is  not 
for  corporate  purposes  are  given  below;  as  allowing  a  city 
to  pay  for  improving  a  city  harbor;  granting  aid  to  a  state 
normal  school  out  of  local  school  funds;  imposing  the 
cost  of  a  county  court  house  on  certain  townships  in  the 
county;  requiring  a  county  to  pay  for  a  bridge  for  a  city 
within  it,  or  a  county  to  pay  for  an  armory  for  state  mili- 
tia, and  other  similar  illustrations.  Hasbrouck  v.  Miltoavr 
kee,  13  Wis.,  37;  State  v.  Haben,  22  Wis.,  660;  People  v.  Ul- 
ster, 94  N.  Y.,  263;  In  the  Matter  of  Lands,  60  N.  Y.,  398; 
Simon  v.  Northup,  40  Pac,  560;  Hubbard  v.  Fitzsimmons, 
57  Ohio  St.,  436;  Farris  v.  Vannier,  6  Dak.,  186;  Wells  t?. 
Weston^  22  Mo.,  384, 
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G.  W.  Corey  and  Robert  Ryan,  in  reply: 

The  power  of  apportionment  is  included  in  the  power 
to  impose  taxes  and  is  vested  in  the  legislature;  and,  in 
the  absence  of  any  constitutional  restraint,  the  exercise 
by  it  of  such  power  of  apportionment  can  not  be  reviewed 
by  the  courts.  People  v.  Mayor  of  Brooklyn,  4  Comst.  [N. 
Y.],  419.  The  constitutions  of  some  of  our  sister  states 
contain  special  provisions  designed  to  guard  against  an 
inequitable  exercise  of  this  power  and  to  secure  equality 
in  the  distribution  of  the  public  burdens.  A  violation  of 
any  such  provisions  would  undoubtedly  be  cognizable  by 
the  courts.  But  in  this  state  such  restraints  have  not 
been  deemed  necessary  and  the  people  have  been  content 
to  leave  the  wisdom  and  justice  of  the  legislature,  un- 
restrained by  specific  regulations,  the  subject  of  deter- 
mining how  the  public  burdens  shall  be  apportioned 
among  them.  Providence  Bank  v.  Billings,  i  Peters  [U.  8.] , 
513,  561,  563;  Thomas  v.  Leland,  24  Wend.  [N.  Y.],  65; 
Totcn  of  Ouilford  v.  Supervisors  of  Chenango,  13  N.  Y.,  143 
Bank  of  Rome  v.  Village  of  Rome,  18  N.  Y.,  38;  Brewster  v. 
City  of  Syracuse,  19  N.  Y.,  116. 

A.  G.  Greenlee  also  appeared  for  plaintiff  in  error. 

NORVAIi,  C.  J. 

This  suit  was  brought  in  the  district  court  of  Lancaster 
county  to  test  the  constitutionality  of  sections  1  and  3, 
chapter  62,  of  an  act  of  the  legislature  approved  April 
1,  1899,  entitled,  "An  act  to  provide  free  attendance  at 
public  high  schools  of  non-resident  pupils;  to  provide  for 
the  expense  thereof,  and  to  amend  section  3  of  subdi- 
vision 6,  sections  2  and  7  of  subdivision  14,  and  2  of  sub- 
division 17,  chapter  79,  Compiled  Statutes  of  Nebraska 
for  1897,  and  to  repeal  said  original  sections  now  exist- 
ing," Session  Laws  1899,  ch.  62;  Compiled  Statutes,  ch. 
79,  subdivision  6.    The  sections  mentioned  are  aef  follows: 

"Sec.   1.  That   all  regularly  organized   public   high 
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schools  determined  by  the  state  superintendent  of  public 
instruction  to  be  properly  equipped  as  to  teachers,  appli- 
ances^ and  course  of  study,  shall  hereafter  be  open  to  at- 
tendance by  any  person  of  school  age  residing  outside  of 
the  district,  resident  of  the  state,  whose  education  can 
not  profitably  be  carried  further  in  the  public  school  of 
the  district  of  his  residence;  Protn^fed,  ♦  •  ♦  that  said 
pupil  has  completed  the  common  school  course  prescribed 
by  the  state  superintendent  for  work  below  the  high 
school;  Provided,  further,  such  non-resident  pupils  shall 
be  subject  in  all  respects  to  the  same  rules  and  restric- 
tions as  those  which  govern  resident  pupils  attending 
such  high- school,  and  attend  the  nearest  high  school  of 
approved  grade,  or  any  high  school  of  approved  grade  in 
the  county  of  their  residence;  Provided,  further,  when  any 
high  school  shall  be  unable  to  furnish  accommodations 
to  non-residents  without  constructing  or  renting  addi- 
tional buildings,  the  board  of  education  may  refuse  ad- 
mission to  such  pupils. 

"Sec.  3.  The  school  board  of  each  school  district  of  this 
state  whose  high  school  is  attended  by  pupils  under  the 
provisions  of  this  act,  shall,  at  the  close  of  each  school 
year,  report  in  such  form  as  the  state  superintendent  may 
prescribe,  to  the  county  board  of  each  county  in  which 
such  pupils  are  residents,  the  number  of  pupils  attending 
such  high  school  from  said  county  and  the  length  of  time 
of  attendance  of  each  pupil  in  weeks  as  hereinafter  speci- 
fied, and  said  county  board  shall,  at  the  first  regular  meet- 
ing after  the  filing  of  such  report,  allow  said  district  the 
sum  of  seventy-five  cents  for  each  pupil  reported  for  each 
week  during  any  part  of  which  said  pupil  shall  have  been 
in  attendance,  and  order  a  warrant  drawn  on  the  general 
fund  of  said  county  in  favor  of  said  school  board  for  such 
sum,  and  the  teacher's  register  shall  be  prima  facie  evi- 
dence of  attendance  of  pupils  set  forth  in  such  claim." 

Under  this  act,  High  School  District  No.  137,  of  Have- 
lock,  Nebraska,  filed  a  petition  in  the  district  court  of 
Lancaster  county,  on  appeal  from  the  disallowance  of  Its 
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claim  against  the  county  for  tuition  for  pupils  attending 
its  high  school,  resident  within  said  county,  but  outside 
said  high  school  district.  To  this  petition  a  general  de- 
murrer was  sustained,  and,  the  plaintiff  electing  to  stand 
on  its  petition,  the  action  was  dismissed,  and  it  comes  to 
this  court  on  error. 

It  is  argued  that  inasmuch  as  a  taxpayer  inside  the 
high  school  district  must,  under  this  act,  pay  the  differ- 
ence, if  any,  between  the  cost  of  tuition  of  non-resident 
pupils  and  the  seventy-five  cents  per  week  allowed  by  sec- 
tion 3  of  the  act  to  be  paid  out  of  the  general  fund  of  the 
county,  and  must  also  pay  his  proportionate  share  of  the 
seventy-five  cents  per  week,  with  the  other  taxpayers  of 
the  county,  in  addition  to  bearing  the  whole  of  the  ex- 
pense of  educating  those  pupils  resident  within  the  limits 
of  the  high  school  district,  the  law  violates  section  1,  4 
and  6  of  article  9  of  the  constitution.  Said  sections  are 
as  follows: 

"Sec.  1.  The  legislature  shall  provide  such  revenue  as 
may  be  needful,  by  levying  a  tax  by  valuation,  so  that 
every  person  and  corporation  shall  pay  a  tax  in  propor- 
tion to  the  value  of  his,  her  or  its  property  and  franchises 
the  value  to  be  ascertained  in  such  manner  as  the  L  gisla- 
ture  shall  direct,  and  it  shall  have  power  to  tax  peddlers, 
auctioneers,  brokers,  hawkers,  commission  merchants, 
showmen,  jugglers,  inn-keepers,  liquor  dealers,  toll 
bridges,  ferries,  insurance,  telegraph  and  express  inter- 
ests or  business,  venders  of  patents,  in  such  manner  as  it 
shall  direct  by  general  law,  uniform  as  to  the  class  upon 
which  it  operates. 

"Sec.  4.  The  legislature  shall  have  no  power  to  release 
or  discharge  any  county,  city,  township,  town,  or  district 
whatever,  or  the  inhabitants  thereof,  or  any  corporation, 
or  the  property  therein,  from  their  or  its  proportionate 
share  of  taxes  to  be  levied  for  state  purposes,  or  due  any 
municipal  corporation,  nor  shall  commutation  for  such 
taxes  be  authorized  in  any  form  whatever. 

"Sec.  6.  The  legislature  may  vest  the  corporate  author- 
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ities  of  cities,  towns  and  villages,  with  power  to  make 
local  improvements  by  special  assessment,  or  by  special 
taxation  of  property,  benefited.  For  all  other  corporate 
purposes,  all  municipal  corporations  may  be  vested  with 
authority  to  assess  and  collect  taxes,  but  such  taxes  shall 
be  uniform  in  respect  to  persons  and  property  within  the 
jurisdiction  of  the  body  imposing  the  same," 

Before  entering  at  large  upon  the  discussion  of  the 
questions  presented  by  the  record,  we  would  say  that  it 
does  not  appear  to  the  court  that  the  constitutional  ob- 
jections urged  against  this  act  are  in  any  wise  mitigated 
by  the  provision  in  section  3  thereof  which  grants  to  the 
school  district,  as  compensation  for  the  tuition  of  such 
non-resident  pupils,  the  fixed  and  arbitrary  sum  therein 
named.  Such  sum  may  fall  below,  or  exceed,  the  cost  of 
such  tuition,  and  is  therefore  not  a  factor  tending  to  miti- 
gate or  off-set  any  objections  that  are  raised  in  the  case. 
So  far  as  it  affects  the  question,  the  act  may  have  as  well 
provided  that  such  tuition  might  be  without  cost  to  a  tax- 
payer resident  outside  such  school  districts.  An  act  pro- 
viding that  non-resident  pupils  should  be  taught  free  of 
cost  to  taxpayers  outside  the  limits  of  the  district  would, 
in  our  opinion,  violate  section  4  of  article  9  of  the  consti- 
tution, for  it  would,  in  effect,  release  from  their^  propor- 
tionate share  of  the  taxes  necessary  to  pay  the  cost  of 
tuition  of  such  non-resident  pupils  all  portions  of  the 
county  lying  outside  the  limits  of  such  high  school  dis- 
trict, and  would  be  taxing  one  portion  of  a  county  for 
the  benefit  of  another  portion.  Town  of  Belle  Point  v. 
Pence,  17  S.  W.  Eep.  [Ky.],  197. 

We  will  now  discuss  the  constitutional  questions'  thus 
involved,  keeping  in  view  the  oft  repeated  principle  of  this 
court  that  the  judiciary  will  not  declare  an  act  of  the  leg- 
islature unconstitutional  unless  it  is  clear  that  such  act 
is  inhibited  by  the  fundamental  law.  State  r.  Poj/nter,  59 
Nebr.,  417,  and  cases  cited.  It  will  be  observed  that  sec- 
tion 1  of  the  constitution,  quoted,  prescribes  among  other 
things,  sab0tajitiaUy,  that  the  legialatare  ahall  pnovide 
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such  revenue  as  may  be  needful,  by  levying  a  tax  by  valu- 
ation, so  that  every  person  and  corporation  shall  pay  a 
tax  in  proportion  to  the  value  of  his,  her  or  its  property 
and  franchises,  etc.     Section  6  provides,  substantially, 
that,  for   all   corporate  purposes,  except   certain    ones 
therein  enumerated,  all  municipal  corporations  may  be 
invested  with  authority  to  assess  and  collect  taxes,  but 
such  taxes  shall  be  uniform  in  respect  to  persons  and 
property  within  the  jurisdiction  of  the  body  imi)osing 
the  same;  and  section  4  prohibits  the  legislature  from 
releasing  or  discharging  any  county,  city,  toAvnship,  town 
or  district  whatever,  or  the  inhabitants  thereof,  or  any 
corporation,  or  the  property  therein,  from  their  or  its  pro- 
portionate share  of  the  taxes  to  be  levied  for  state  pur- 
poses, or  due  any  municipal  corporation,  and  from  com- 
muting any  such  taxes,  in  any  form  whatever.    For  the 
purposes  of  this  case,  assume  that  the  seventy-five  cents 
per  week  allowed  to  be  collected  by  the  act,  from  the 
county  generally,  be  insufficient  to  meet  the  expenses  of 
**ducating  the  non-resident  pupils  in  a  given  high  school 
district,  it  is  plain  this  difference  must  be  made  good  by 
levying  and  collecting  taxes  on  the  property  of  the  tax- 
payers resident  in  the  school  district,  and  this  difference 
can  not  be  collected  from  taxpayers  of  the  whole  county. 
Then  the  taxpayers  within  the  school  district  will  pay  a 
greater  proportion  of  these  taxes  than  would  those  re- 
siding within  the  county,  but  outside  the  school  district, 
and  while  the  valuation  of  the  property  of  those  within 
the  school  district  and  those  without  it  might  be  uniform, 
yet  the  rate  of  taxation,  for  the  same  purpose,  would  be 
higher  on  the  property  within,  than  upon  that  without 
the  school  district.    Again,  assume  that  the  seventy-five 
cents  per  week  exceeds  the  cost  of  tuition  of  such  non- 
resident pupils,  then  the  excess  would  accrue  to  the  high 
school  districts,  and  the  taxpayers  thereof  would  profit 
at  the  expense  of  those  outside  the  limits  of  the  high 
school  district,  and,  in  either  case,  the  rule  of  uniformity 
prescribed  in  section  6  of  said  article  of  the  constitution 
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would  be  violated;  indirectly,  perhaps,  but  it  would  be 
violated. 

It  is  argued  that  section  1,  of  the  article  of  the  constitu- 
tion under  discussion,  relates  to  uniformity  of  valuation 
only,  and  not  to  uniformity  of  rate  of  taxation.    If  that 
be  true,  then  the  provisions  confer  a  barren  right  only, 
for  the  legislature  could,  under  such  construction,  author- 
ize municipal  corporations  to  levy  a  higher  rate  of  tax 
for  a  given  purpose  upon  one  subdivision  of  the  corpora- 
tion and  a  lower  rate  on  other  subdivisions,  whereby  some 
of  the  subdivisions,  while  their  property  might  be  uniform 
in  valuation  with  all  other  subdivisions,  would  yet  pay 
a  much  greater  proportion  of  the  taxes  so  levied.    We  are 
not  disposed  to  so  construe  this  section,  but  believe  that 
it  was  intended,  particularly  when  construed  in  connec- 
tion with  section  6,  that  for  the  same  municipal  purposes, 
the  rate,  as  well  slb  the  valuation,  should  be  uniform,  and 
that  it  is  not  within  the  province  of  the  legislature  to 
evade  the  inhibition  either  directly  or  indirectly.    Cooley, 
Taxation  [1st  ed.],  133.    The  high  school  district  and  all 
other  portions  of  the  country  are,  for  the  purposes  of  this 
act,  an  integral  whole,  such  districts  being    a    portion 
thereof,  and  giving  effect  to  either  of  the  assumptions 
above  made,  we  would  say  that  it  clearly  comes  within 
the  constitutional  inhibitions  named. 

We  quite  agree  with  counsel  for  plaintiff  that,  under 
this  act,  the  county  is  the  proper  unit  of  taxation;  but 
we  have  already  shown  that,  in  event  the  cost  of  tuition 
should  exceed  or  fall  below  the  amount  provided  by  sec- 
tion 3  of  the  act  to  be  raised  by  taxing  the  property  of 
the  whole  county,  it  would  indirectly  violate  the  rule  of 
uniformity  prescribed  in  section  6  of  the  article  of  the 
constitution  named.  It  would  also  violate  section  4  of 
said  article,  as  an  advantage  would  accrue  to  the  tax- 
payers resident  in  the  one  or  the  other  of  the  two  por- 
tions of  the  county  affected  thereby,  and  it  would  clearly 
be  a  commutation  of  the  taxes  to  be  paid  by  the  taxpayers 
residept  in  the  one  or  the  other  of  the  two  localities.    It 
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may  be  true  that  such  commutation  would  be  brought 
about  indirectly,  that  is,  in  case  the  cost  of  tuition  ex- 
ceeded the  amount  provided  to  be  paid  by  the  general  tax 
upon  the  whole  county,  the  taxpayers  resident  within  the 
school  district  would  be  compelled  to  supply  th§  defi- 
ciency by  another  levy  upon  the  property  within  such  dis- 
trict, whence  it  would  follow  that  the  difference  would 
be  a  commutation  in  favor  of  those  portions  of  the  county 
outside  the  district;  or,  in  case  the  cost  of  tuition  should 
fall  below  the  specified  amount,  the  taxpayers  within  the 
limits  of  the  district  would  profit  at  the  expense  of  those 
without  its  limits;  and  it  is  clear  that  in  either  event  a 
commutation  of  taxes  would  result.  The  cases  stated  are 
of  course  only  assumptions,  but  they  are  the  natural  re- 
sult of  the  system  sought  to  be  inaugurated  by  the  act  in 
question.  It  would  seem  clear  and  convincing  that  the 
act  violates  the  provisions  of  the  constitution  cited,  in 
the  respects  named,  and  that  legislation  of  the  character 
of  the  act  in  question  can  not  be  upheld  by  the  court. 
Clother  v.  Maker,  15  Nebr.,  1;  Turner  v.  Althaus,  6  Nebr., 
54;  State  v.  Poynter,  59  Nebr.,  417;  State  v.  Oraham,  17 
Nebr.,  43;  Union  P.  R.  Co.  v.  Saunders  County,  7  Nebr.,  228. 
It  is  not  deemed  necessary  to  consider  whether  the  fact 
that  under  this  act,  the  taxpayers  of  such  districts  are 
compelled  to  pay  the  whole  of  the  expense  of  educating 
pupils  resident  in  such  district  and  in  addition  thereto 
the  proportion  of  the  expense  of  educating  non-resident 
pupils,  affects  the  question  of  the  constitutionality  of  the 
act;  for,  in  our  view,  the  act  contains  sufficient  objections 
outside  of  this  to  render  it  invalid,  and  a  discussion  of 
this  question  would  seem  unnecessary..  It  is  not  doubted 
that,  in  a  proper  case,  double  taxation  may  be  constitu- 
tional, and  that  taxation  of  overlying  districts  may  also, 
in  a  proper  case,  be  unobjectionable,  so  far  ^s  constitu- 
tional provisions  are  concerned;  but  it  is  not  deemed  nec- 
essary to  enter  into  a  discussion  of  this  question  at  this 
time. 
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For  the  reason  named,  the  judgment  of  the  lower  court 
is  right  and  is 

'  Affirmed. 


State  of  Nebraska  v.  Thomas  Dennison. 

•    Filed  April  18,  1900.    No.  11,198. 

1.  Iiottery:    Defectitt:  Information.     An  information  drawn  under 

section  225  of  the  Criminal  Code,  charg-mg"  the  defendant  with 
opening  and  establishing  a  lottery,  and  which  omits  to  allege 
the  capacity  In  which  the  defendant  acted,  whether  as  owner 
or  otherwise,  is  defective. 

2.  Information:    Verdict:    Procedure.     When  an  information  in  a 

criminal  cause  fails  to  state  a  crime,  on  a  trial  had  thereunder, 
it  is  not  the  proper  practice,  when  the  court  discovers  the  de- 
fect, to  direct  a  verdict  of  not  guilty,  but  the  jury  should  be 
discharged  from  further  consideration  of  the  case. 

3. :    Amendment.    It  is  not  error  to  refuse  to  allow  the  county 

attorney  to  file  an  amended  information,  where  the  complaint 
before  the  examining  magistrate  failed  to  state  a  crime. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Baker,  J.    Exception  sustained, 

Chorge  W.  Shields  and  /.  J.  Dunn,  for  the  state: 

Defendant  insisted  that  the  information  was  bad,  be- 
cause it  failed  to  allege  in  what  capacity  the  defendant 
acted  in  opening  the  lottery,  whether  in  the  capacity  of 
owner,  or  otherwise.  The  court  held  that  it  was  neces- 
sary to  a  good  information  that  the  information  set  out 
whether  defendant  acted  in  the  capacity  of  owner,  or 
whether  he  acted  in  the  capacity  of  "otherwise,"  but 
neither  the  court:  nor  the  attorney  for  the  defendant  in- 
dicated what,  in  their  judgment,  is  the  meaning  of  the 
term  "otherwise^'  as  used  in  this  section  of  the  statute; 
whether  it  means  one  of  the  same  general  class  as 
"owner,"  and  if  so,  who  may  be  included  in  said  class, 
OP  whether  the  word  "otherwise"  as  used  here  means  the 
same  as  when  used  generally  in  the  ordinary  affairs  of 
life.      The   court   in    sustaining   defendant's   objection 
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seemed  to  rely  Vijx>n  the  rule  laid  down  in  the  case  of 
Jansen  v.  State,  19  N.  W.  Rep.,  374,  decided  by  the  supreme 
court  of  Wisconsin.  The  supreme  court  of  that  state  in 
the  case  referred  to  was  construing  a  statute  which  read 
"that  if  any  tavern  keei)er  or  other  person,"  etc.  The 
court  held  that  the  rule  of  ^^noscitur  a  sociia^^  applied;  and 
that  the  general  words  "other  person"  following  the  spe- 
cial words  designating  a  particular  class  of  persons  recog- 
nized by  the  law  in  a  particular  way,  with  reference  to 
the  subject  being  legislated  upon,  meant  only  persons  be- 
longing to  the  same  or  a  similar  class,  and  did  not  include 
all  persons.  With  the  rule  of  law  laid  down  by  the  Wis- 
consin court,  we  have  no  quarrel  whatever;  but  we  assert 
that  the  rule  as  applied  to  the  Wisconsin  statute  has  no 
application  to  the  case  at  bar.  While  it  has  been  held 
as  a  general  rule  by  the  courts  that  general  words  in  a 
statute  following  specific  words  designating  a  particular 
class  will  be  modified  and  controlled  by  the  special  words, 
this  rule  is  by  no  means  universal,  neither  is  it  without 
important  exceptions. 

The  rule  above  stated  will  not  be  adhered  towwhen  by 
so  doing  the  plain  intent  of  the  legislature  will  be  con- 
tracted, limited  or  entirely  destroyed.  In  the  case  of  Von 
Rueden  v.  State,  71  N.  W.  Rep.,  1048,  a  Wisconsin  case 
much  later  than  the  one  in  19  N.  W.  Rep.,  supra,  the 
supreme  court  of  that  state  thoroughly  discuss  the  rule, 
its  application,  limitations  and  exceptions. 

The  court  erred  in  instructing  the  jury  on  its  own 
motion  to  return  a  verdict  of  not  guilty  in  said  cause. 
If  there  was  nothing  before  the  court  upon  which  the 
defendant  could  be  convicted,  then,  surely,  there  was 
nothing  before  it  on  which  he  could  be  found  guilty. 

The  court  erred  in  denying  plaintiff's  application  to  file 
an  amended  information  in  said  cause.  The  quashing  of 
an  indictment  and  the  discharge  of  a  defendant  thereon, 
on  the  ground  that  the  grand  jury  finding  the  indictment 
was  illegally  constituted  is  no  bar  to  subsequent  indict- 
ment or  prosecution  of  the  defendant  for  the  same  of- 
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fense.  The  same  rule  is  recognized  in  State  v.  Scott,  68  N. 
W.  Rep.  [Ia.J,  451;  State  v.  Butcher,  U  N.  W.  Rep.  [la.], 
239;  State  v.  Merchant,  38  la.,  375;  State  v.  Doe,  50  la.,  541; 
State  V.  Reilly,  78  N.  W.  Rep.  [la.],  680. 

Albert  S.  Ritchie  and  Ed  P.  Srmth,  contra. 

Albert  S.  Ritchie:  The  motion  to  quash  this  information 
was  properly  sustained  for  the  reason  that  the  informa- 
tion charged  more  than  one  specific  offense,  and  was, 
therefore,  bad  for  duplicity.  This  information  is  open 
to  the  objection  of  duplicity  for  the  reason  that  it  charges 
these  offenses  to  have  been  committed  on  the  16th  day  of 
January,  1899,  and  also  on  other  days  between  that  date 
and  the  26th  day  of  January,  1899.  It  is  the  rule  without 
exception,  that  the  continuando  can  be  used  only  where  a 
series  of  acts  all  taken  together  constitute  but  one  of- 
fense, as,  for  instance,  the  maintaining  of  a  nuisance;  but 
where  each  act  by  itself  constitutes  a  violation  of  the  law 
and  would  be  sufficient,  if  proved,  to  sustain  a  verdict  of 
guilty  against  the  defendant,  then  the  continuando  can 
not  be  used,  for  the  reason  that  several  distinct  and 
specific  offenses  are  thereby  charged  and  it  is  not  per- 
missible to  join  the  same  in  one  count  of  an  information. 
Neither  can  this  continuando  be  rejected  as  surplusage. 
This  rule  was  laid  down  in  this  court  in  the  case  of  State 
V.  Pischel,  16  Nebr.,  490.  In  that  case  the  information 
charged  the  defendant  in  these  words:  "On  the  22d  day 
of  October,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  eighty-two,  ♦  ♦  *  and  on  all  the  several 
days  between  the  said  22d  day  of  October  in  the  year 
aforesaid  and  the  first  day  of  April,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  eighty-three,"  etc.* 

NORVAL,  C.  J, 

We  are  asked  by  the  state  to  pass  judgment  upon  cer- 


♦The  indictment  in  State  v.  Pischel^  with  the  exception  of  name 
and  dates,  was  a  substantial  copy  of  the  indictment  in  People  r. 
Swiethcr,  1  Dak.,  308.    See  opinion,  pp.  192-195. — Reporter. 
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tain  proceedings  had  in  the  district  court  of  Douglas 
county  upon  an  information  filed  therein  against  one 
Thomas  Dennison,  the  essential  portions  of  which  are  as 
follows: 

"That  on  the  16th  day  of  January,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-nine,  and 
on  divers  days  between  the  said  16th  day  of  Januarj-, 
1899,  and  the  26th  ;day  of  January,  1899,  Thomas  Denni- 
son, late  of  the  county  of  Douglas  aforesaid,  in  the 
county  of  Douglas  and  State  of  Nebraska  aforesaid,  then 
and  there  being  in  said  county,  did  then  and  there  un- 
lawfully and  wilfully  for  gain,  open  and  establish  a  cer- 
tain lottery  and  scheme  of  chance  known  as  policy,  in 
which  money  was  to  be  and  was  drawn,  paid  and  dis- 
tributed by  the  hazard  and  turn  of  a  wheel  of  chance 
known  as  a  policy  wheel." 

The  defendant  filed  a  motion  to  quash  this  information 
for  duplicity,  which  was  ovenniled,  and  after  a  plea  of  not 
guilty,  a  jury  was  empaneled  and  trial  proceeded.  De- 
fendant then  objected  to  the  introduction  of  any  evidence 
on  the  ground  that  the  information  did  not  state  a  crime 
under  section  225  of  the  Criminal  Code,  this  being  the 
section,  as  stated  by  the  county  attorney,  in  open  court, 
under  which  the  prosecution  in  the  case  was  had.  There- 
upon, the  court,  of  its  o^\^n  motion,  instructed  the  jury  to 
return  a  verdict  of  not  guilty.  The  state  then  asked  leave 
to  file  an  amended  information,  which  request  was  denied. 
It  then  asked  the  court  to  discharge  the  jury,  without 
prejudice  to  a  future  prosecution,  which  application  was 
also  overruled.  The  jury  then  rendered  a  verdict  of  not 
guilty,  in  accordance  with  the  instruction,  and  the  de- 
fendant was  discharged  from  custody.  The  state  brings 
the  case  here  on  error,  alleging  that  the  lower  court  erred: 

First,  In  sustaining  the  defendant's  objection  to  the  in- 
troduction of  evidence  on  the  ground  that  the  information 
charged  no  offense; 

Second,  In  instructing  the  jury  on  its  own  motion  to 
return  a  verdict  of  not  guilty; 
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Third,  In  denying  the  application  of  the  state  to  file 
an  amended  information;  and, 

Fourth,  In  refusing  to  proceed  with  an  examination 
for  the  purpose  of  determining  whether  probable  cause 
existed  for  holding  defendant  to  the  next  term  of  court. 

1.  It  will  be  observed  that  the  state  at  the  trial  elected 
to  consider  the  information  as  being  drawn  under  section 
225  of  the  Criminal  Code.  If  it  charged  a  crime  under 
said  section,  it  would  be  under  the  following  language: 

"If  any  person  *  ♦  •  shall  open,  or  establish,  as 
owner,  or  otherwise,  any  lottery,  or  scheme  of  chance,  in 
this  state."  It  will  be  noticed  that  the  information  is 
silent  as  to  the  capacity  in  which  defendant  acted  in  open- 
ing and  establishing  the  forbidden  business,  while  the 
statute  denounces  the  act  when  committed  by  any  pei^son 
as  "owner,  or  otherwise."  It  is  therefore  necessary  to 
determine  whether  or  not  it  is  essential  to  allege  and 
prove  the  capacity  in  which  a  person  may  act  who  is 
charged  with  this  crime,  under  this  section.  If  it  is,  the 
information  was  defective,  and  the  lower  court  properly 
sustained  defendant's  objection  to  the  introduction  of 
any  evidence  thereunder. 

The  question  is  fraught  with  difficulties,  for  the  reason 
that  section  224  of  the  Criminal  Code  is  also  applicable  to 
lotteries,  the  essential  differences  in  the  two,  so  far  as  is 
necessary  to  notice  here,  being  that  section  224  is  con- 
fined to  lotteries  within  this  state,  while  section  225  ex- 
tends to  those  either  within  or  outside  the  state;  and 
further,  that  while  in  section  224  the  act  is  denounced 
against  "any  person,"  in  section  225  the  act  of  opening  or 
establishing  a  lottery  within  the  state  is  prohibitory 
against  any  person  "as  owner,  or  otherwise,"  and  it  fur- 
ther forbids  any  person  "as  owner  or  agent"  from  con- 
ducting a  lottery  established  either  within  or  outside  the 
state.  There  seems  to  be,  no  doubt  that,  in  an  informa- 
tion drawn  under  section  224,  it  is  not  necessary  to  allege 
the  capacity  in  which  a  person  may  act  in  conducting  a 
lottery  or  scheme  of  chance,  the  mere  act  on  the  part  of 
15 
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any  person  of  doing  any  of  the  things  therein  denounced 
being  sufficient  to  constitute  a  crime.  Neither  does  there 
s<H*m  to  be  any  doubt  that  under  the  latter  part  of  sec- 
tion 225,  reading  as  follows,  "If  any  person,  ♦  •  ♦ 
shall  be  in  any  wise  concerned  in  any  lottery  or  scheme 
of  chance,  by  acting  as  owner  or  agent  in  this  state,  for  or 
on  behalf  of  any  lottery  or  scheme  of  chance,  to  be  drawn, 
paid,  or  carried  on,  either  out  of  or  within  this  state, 
every  such  person  shall  be  fined,"  it  would  be  necessary 
to  charge  that  such  person  was  acting  as  either  owner, 
or  agent  of  the  owner,  of  such  lottery,  for  the  terrii  "everj' 
such  persou"  must  refer  to  every  one  who  is  concerned 
as  either  owner  or  agent  of  any  such  lottery,  and  to  no 
other  persons  than  those  so  acting.  This  term  "every 
such  person"  of  course  also  refers  to  the  term  "as  owner, 
or  otherwise,"  employed  in  the  portion  of  section  225  in 
question.  Now,  the  fact  that,  in  one  portion  of  said  sec- 
tion 225,  the  term  "as  owner,  or  otherwise"  is  employed, 
while  in  the  other  portion  thereof,  the  more  limited  term 
"as  owner  or  agent"  appears,  must  have  some  signifi- 
cance, otherwise  the  same  term  would  have  been  used  in 
both  clauses  of  the  section.  The  word  "otherwise"  is  ex- 
tremely broad  in  its  meaning,  and  is  evidently  intended 
to  signify  something  more  than  members  of  the  class 
"owners,"  else  its  employment  would  be  absurd,  for  no 
matter  how  slight  may  be  a  person's  proprietary  interest 
in  a  business,  he  Is  an  owner,  and  for  that  reason,  we  do 
not  think,  as  is  contended  by  counsel,  that  the  word 
"otherwise"  is  merely  intended  to  apply  to  those  who  may 
have  a  proprietary  interest  in  such  scheme  of  chance. 
We  are  inclined  to  believe  that,  taking  this  section  as  a 
whole,  and  in  connection  with  section  224,  it  was  the  in- 
tention of  the  legislature,  by  the  use  of  the  words  "or 
otherwise"  after  the  word  "owner,"  to  mean  any  person 
who  oi>ens  or  establishes  a  lottery  in  any  capacity, 
whether  as  agent,  employee  or  other  representative  of 
the  owner  of  such  lottery.  But  it  does  not  follow  from 
this  construction  of  the  statute,  as  urged  by  the  state, 
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that  it  is  unnecessary  to  either  allege  or  prove  the  capac- 
ity in  which  a  person  accused  of  such  crime  carries  on 
such  business.    It  would  seem  to  be  a  more  reasonable 
construction  to  say  that  the  legislature,  by  employing 
the  terms  "owner,  or  otherwise,"  and  "owner  or  agent" 
in  section  225,  while  in  section  224  it  employed  the  term 
"any  person"  only,  intended  that,  in  prosecutions  under 
section  224  it  is  not  necessary  to  allege  or  prove  the  ca- 
pacity in  which  such  scheme  is  conducted,  while  under 
section  225  such  allegation  is  requisite.    Any  other  in- 
terpretation would  be  to  hold  that  these  more  specific 
terms  were  needlessly  used;  but  we  are  bound  to  give  a 
meaning  to  words  employed  in  legislative  acts,  if  by  so 
doing  a  reasonable  construction  can  be  given  to  all  of 
them,  and  it  is  obvious  that  One  of  the  reasons  for  the 
insertion  of  the  specific  terms,  "owner,  or  otherwise"  and 
"owner  or  agent"  in  the  one  section,  while  in  the  other 
section  the  term  "any  persons"  is  used,  is  that  it  was  the 
legislative  will  that  the  capacity  in  which  such  person 
acted  should  be  stated,  if  prosecuted  under  one  section, 
while,  if  prosecuted  under  the  other  section  such  allega- 
tion is  not  necessary.    This  being  the  conclusion  reached, 
it  was  not  error  on  the  part  of  the  lower  court  to  exclude 
evidence  under  the  information  claimed  to  allege  a  crime 
under  section  225,  and  which  did  not  allege  the  capacity 
in  which  the  defendant  acted  in  opening  and  establishing 
the  lottery  therein  mentioned. 

2.  On  the  second  point  urged,  that  the  court  erred  in 
instructing  the  jury  to  return  a  verdict  of  not  {guilty,  coun- 
sel for  the  state  is  right;  for,  if  the  information  did  not 
state  a  crime  (and  we  have  so  held)  there  was  nothing  on 
which  the  jury  could  pass,  and  the  proper  practice  would 
have  been  to  have  discharged  the  jury  from  further  con- 
sideration of  the  case. 

3.  As  the  record  stands,  the  court  ruled  correctly  in 
denying  the  application  of  the  state"  for  leave  to  file  an 
amended  information.  The  complaint  filed  before  the 
committing  magistrate,  which  is  a  part  of  the  record  in 
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this  case,  contains  the  same  defect  as  appears  in  the  in- 
formation, and  for  that  reason  no  valid  information  could 
be  founded  thereon. 

4.  As  the  record  does  not  disclose  that  the  state  asked 
the  district  court  to  hold  a  preliminary  examination  in 
the  case,  that  question  can  not  be  considered. 

Exception  sustained. 


Chicago,  Burlington  &  Quincy  Bailroad  Company, 
appellant,  v.  sciiool  district  no.  10,  kearney 
County  et  al.,  api'ellkes. 

Filed  April  18,  1900.    No.  9,386. 

School  District:  Incorporated  City  Within  Its  Limits.  Unless  a 
school  district  includes  within  its  limits  an  incorporated  city 
having  more  than  fiftetMi  hundred  inhabitants,  it  is  not  subject 
to  the  provisions  of  subdivision  14,  chapter  79,  Compiled  Stat- 
utes. 1895. 

Appeal  from  the  district  court  of  Kearney  county. 
Heard  below  before  Beall,  J.    Affirmed. 

J.  W.  Deweese  and  F.  E.  Bishop,  for  appellant. 

Ed  L.  Adams,  Hague  d  Andvrhcry  and  E.  C.  Daihy,  (  jntra. 

Sn.LWAN,  J. 

This  case  presents  a  question  of  statutory  construction. 
In  the  year  189()  there  was  levied  against  the  property  of 
the  Chicago,  Burlington  &  Quincy  Railroad  Company, 
located  in  the  school  district  of  Minden,  a  tax  of  twenty- 
five  mills  on  the  dollar  of  the  assessed  valuation  for  gen- 
eral school  purposes,  and  a  further  tax  of  ten  mills  for 
the  payment  of  district  bonds.  To  enjoin  the  collection 
of  a  portion  of  such  tax,  the  company  filed  a  petition  in 
the  district  court  of  Kearney  county  alleging  that  the 
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levy  was  in  excess  of  the  limit  prescribed  by  law,  and 
that  the  maximum  tax  authorized  by  the  statute  could 
not  exceed  twenty  mills  on  the  dollar  for  all  school  pur- 
poses. The  trial  court  sustained  a  general  demurrer  to 
the  petition  and  gave  judgment  in  favor  of  the  defend- 
ants. The  correctness  of  the  decision  is  challenged  by 
this  appeal. 

The  defendant  district  comprises  the  city  of  Minden 
and  some  unincorporated  territory  contiguous  thereto. 
The  city  has  less  than  1,500  inhabitants,  but  the  popula- 
tion of  the  district  exceeds  1,500.  *  The  appellant  con- 
tends that  the  population  of  the  district  determines  the 
class  of  districts  to  which  it  belongs,  while  appellees 
insist  that  the  population  of  the  city  is  the  determining 
factor.  Both  parties  are  agreed  that  if  the  district  is 
not  governed  by  subdivision  14,  chapter  79,  Compiled 
Statutes  of  1895,  the  limit  of  lawful  taxation  has  not 
been  passed.  The  first  section  of  the  subdivision  referred 
to  is  as  follows: 

"Sec.  1.  That  each  incorporated  city  in  the  state  of 
Nebraska,  or  those  hereafter  incorporated  as  such,  hav- 
ing a  population  of  more  than  fifteen  hundred  inhabi- 
tants, including  such  adjacent  territory  as  now  is,  or 
hereafter  may  be,  attached  for  school  purposes,  shall 
constitute  one  school  district,  and  be  known  by  the  name 
of  *the  school  district  of  (name  of  city,)  in  the  county  of 
(name of  county,)  in  the  state  of  Nebraska,'  and  as  such, 
in  that  name,  shall  be  a  body  corporate  and  possess  all 
the  usual  powers  of  a  corporation  for  public  purposes, 
and  in  that  name  and  style  may  sue  and  be  sued,  pur- 
chase, hold,  and  sell  such  personal  and  real  estate,  and 
control  such  obligations  as  are  authorized  by  law,  and  the 
title  to  all  school  buildings  or  other  property,  real  or 
personal,  owned  by  any  school  district  within  the  cor- 
porate limits  of  any  city,  shall,  upon  the  organization  of 
a  district  under  the  provisions  of  this  subdivision,  vest 
immediately  in  the  new  district;  and  the  board  of  educa- 
tion by  this  subdivision  provided,  shall  have  exclusive 
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control  of  the  same  for  all  purposes  herein  contemplated; 
Provided,  That  any  territory  not  included  within  the  cor- 
porate limits  of  any  city,  and  containing  territory  or  a 
number  of  children  suflScient  to  constitute  a  school  dis- 
trict under  the  provisions  of  this  chapter,  may,  by  peti- 
tion signed  by  at  least  a  majority  of  the  legal  voters  of 
such  territory,  and  a  majority  of  the  board  of  education 
of  such  city,  be  by  the  county  superintendent  erected  into 
a  separate  district  under  the  conditions  imposed  by  this 
chapter;  Provided,  further,  That  in  case  any  city  above 
described  shall  embrace  more  than  one  entire  school  dis- 
trict, and  the  fractional  part  of  another  school  district 
shall  extend  within  the  corporate  limits  of  said  city, 
the  fractional  part  so  embraced  within  said  corporate 
limits  shall  be  exempt  from  the  provisions  of  this  sub- 
division, until  such  a  time  as  a  majority  of  the  legal 
voters  of  said  frac^tional  part  shall  petition  the  board  of 
education  of  said  city  to  be  included  in  said  district,  and 
upon  the  receipt  of  such  petition  by  said  board,  the  said 
fractional  part  shall  be  included  within  the  said  district, 
for  all  purposes  of  this  subdivision." 

This  is  not  a  very  lucid  expression  of  the  legislative 
will,  but  we  are  of  opinion  that  it  has  been  correctly  in- 
terpreted by  the  trial  court.  It  seems  to  us  that  the  basis, 
or  chief  component,  of  the  district  contemplated  by  the 
section  quoted,  is  an  incorporated  city  having  a  poula- 
tion  of  1,500  or  more.  If  this  were  not  so,  the  erection  of 
the  outlying  territory  into  a  separate  district  might 
leave  the  original  district  without  the  requisite  popula- 
tion and  thus  destroy  its  rank.  The  section  was  amended 
in  1897,  and  incidentally  its  meaning  so  clarified  as  to 
leave  no  further  room  for  doubt  that  the  phrase  "having 
a  population  of  more  than  fifteen  hundred  inhabitants" 
relates  to  and  is  descriptive  of  the  city,  and  not  of  the 
district    The  judgment  is  right  and  is 

Affibmbd. 
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Eugene  H.   Pea^ison,  appellee,  v.  Badger  Lumbeii 
Company  et  al.,  appellants. 

Filed  April  18,  1900.    No.  9,225. 

1.  Conflrmation  of  Sale:  Objection  in  Supreme  Court.  An  objection 
to  the  confirmation  of  a  sale  not  made  in  the  trial  court  and 
raised  for  the  first  time  in  this  court  will  not  be  considered. 

8. :    Notice.    A  notice  of  sale  which  states  that  the  sale  is  to 

be  made  by  virtue  of  an  order  issued  out  of  the  district  court 
in  a  certain  case,  entitling  it,  is  a  sufficient  compliance  with  the 
statute. 

Appeal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Holmes,  J.    Affirmed. 

Charles  E.  Magoon,  for  appellant. 

8.  L.  Oeisthardt,  C07itra. 

Frank  Irvine^  who  was  not  of  counsel  in  the  nisi  prins 
court,  argued  the  case  for  appellant,  and  called  the  at- 
tention of  the  court  in  his  brief  to  the  fact  that  the  prop- 
erty did  not  sell  for  two-thirds  of  its  appraised  value.. 

Sullivan,  J. 

This  is  an  appeal  from  an  order  confirming  a  sale  of 
real  estate  made  under  a  decree  of  foreclosure.  The 
Badger  Lumber  Company  was  the  owner  of  the  property. 
The  president  and  directors  of  the  Insurance  Company  of 
North  America  had  a  first  mortgage  on  a  portion  of  it, 
which  will  for  convenience  be  hereinafter  designated  as 
"tract  A."  Upon  the  other  portion  of  it,  which  will  be 
hereafter  referred  to  as  "tract  B,"  the  Philadelphia  Mort- 
gage &  Trust  Company  had  a  first  mortgage.  Eugene  H. 
Pearson  had  a  second  mortgage  on  both  tracts.  Pearson 
brought  this  suit  to  foreclose  his  mortgage,  and  the  other 
mortgagees  having,  by  intervention,  become  parties  to 
the  action,  asked  for  and  obtained  a  decree  foreclosing 
their  mortgages.    Afterwards,  in  the  same  case,  another 
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(le(*ree  was  rendered  establishing  the  lien  of  Pearson's 
mortgj*j»e  and  providing  for  its  payment  out  of  the  sur- 
plus remaining  after  the  satisfaction  of  the  first  decree. 
Two  questions  discussed  by  counsel  for  ai)pellant  merit 
brief  consideration.  It  is  first  contended  that  the  motion 
to  vacate  the  sale  should  have  been  sustained  because 
the  property  did  not  sell  for  two-thirds  of  its  appraised 
value.  It  appears  from  the  record  that  tract  A  was  ap- 
praised at  ?12,000,  and  tract  B  at  $10,000.  The  sheriff's 
return  to  tiM-  order  of  sale  shows  that  tract  A  w^as  sold 
to  the  Philadelphia  Mortgage  &  Trust  Company  for 
|6,GG7,  and  tract  B  to  the  president  and  directors  of  the 
Insurance  Company  of  North  America  for  18,000.  After 
the  case  was  brought,  by  appeal,  to  this  court,  the  dis- 
trict court  made  an  order  correcting  its  record  to  show 
that  tract  A  was  sold  for  $8,000  and  tract  B  for  $6,667. 
The  authority  of  the  district  court  to  make  this  order 
is  discussed  at  some  length  by  counsel,  but  we  do  not  find 
it  nec(^ssary  to  determine  the  point.  The  objection  that 
the  property  did  not  sell  for  two-thirds  of  the  appraised 
value  was  not  presented  to  the  trial  court,  and  can  not 
be  raised  here  for  the  first  time.  Ecklund  v.  Willis^  42 
Nebr.,  737;  Broadwater  v.  Foxworthy,  57  Nebr,,  406.  In 
reaching  this  conclusion  we  have  not  overlooked  the  fact 
that  the  motion  to  vacate  the  sale  states  that  the  property 
did  not  sell  for  two-thirds  its  actual  value  in  money.  It 
is  also  stated  in  the  motion  that  "the  real  money  value 
of  the  inter(»st  of  the  Badger  Lumber  Company  in  said 
lands  and  tcMiements  is  ^^32,000.''  At  the  hearing  of  the 
motion  ailidavits  were  read  showing  that  the  appraise- 
ment was  too  low,  but  it  does  not  appear  that  any  claim 
was  made  that  the  property  did  not  bring  at  the  sale 
two-thirds  of  its  value  as  fixed  by  the  appraisers.  We 
think  it  very  clear  that  appellant  did  not  intend  by  its 
motion  to  raise  this  point,  and  that  the  trial  court  failed 
to  rule  on  it,  without  being  itself  in  fault.  The  objection 
that  the  sale  was  not  justified  by  the  appraisement,  is 
apparently  a  recent  conception  of  counsel,  for  Wn^n^  is 
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no  reference  to  it  in  the  original  brief.  It  was  probably 
suggested  by  the  order  of  the  district  court  amending  its 
record. 

It  is  next  insisted  that  the  order  of  confirmation  should 
be  reversed  because  the  notice  of  sale  was  incorrect,  mis- 
leading and  calculated  to  deter  bidders.  The  notice 
states  that  the  sale  is  to  be  made  by  virtue  of  an  order 
issued  out  of  the  district  court  of  Lancaster  county  in  a 
case  wherein  Eugene  H.  Pearson  is  plaintiff  and  the 
Badger  Lumber  Company  et  al.  are  defendants.  The  law 
requires  nothing  more.  Code  of  Civil  Procedure,  sec.  497. 
There  was  only  one  decree  in  the  case  which  provided 
for  a  sale  of  the  property.  The  judgment  in  favor  of 
Pearson  did  not  direct  a  sale,  but  merely  provided  for  the 
disposition  of  a  portion  of  the  proceeds  of  the  sale  to  pe 
made  under  the  first  decre<\  The  notice  was  sufficient. 
The  order  of  confirmation  is 

Affirmed. 


Equitable  Building  &  Loan  Association,  appellee,  v.     

Geo.  E.  Bidwell  et  al.,  appellants.  fao  m 

Filed  April  18,  1900.    No.  9.218. 

1.  Contract  with  Corporation:    Estoppel.    One  who  has  entered  into 

a  contract  with  a  body  assuming*  to  act  as  a  corporation,  is 
not  permitted,  when  sued  on  such  contract,  to  question  the 
capacity  of  such  body  to  contract  or  to  sue. 

2.  Statute:   Articles  of  Incorporation:    Filing  with  Clerk.    Under 

section  126,  chapter  16,  Compiled  Statutes,  1895,  a  corporation, 
previous  to  the  commencement  of  any  business,  except  its  own 
organization,  must  file  its  articles  of  incorporation  for  record 
in  the  office  of  the  county  clerk  in  the  county  or  counties  in 
which  the  business  is  to  be  transacted. 

3.  Becord:     Copy:     Proof.     And    such    record, 'or   a    certified    copy 

thereof,  is  primary  proof  of  the  right  of  the  association  to 
transact  business. 

4.  Building    and    Loan    Association:      Stipulation    in    Mortgage: 

Withdrawal  of  Value  of  Shares.  A  borrower  from  a  build- 
ing and  loan   association,  whose  mortgage   stipulates  that  in 
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case  of  foreclosure  he  shall  receive  credit  for  the  withdrawal 
value  of  his  shares  of  stock  on  a  basis  fixed  by  the  by-laws,  is 
entitled  on  foreclosure  to  have  the  withdrawal  value  of  his 
stock  fixed  and  credited  according  to  his  contract. 

Appeal   from   the  district  court  of  Dakota  county. 
Heard  below  before  Robinson,  J.    Reversed. 

Shull  &  Farmwarth,  John  T.  Spencer  and  J.  Foider^  for 
appellants: 

When  the  cause  came  to  trial,  not  only  was  there  no 
attempt  to  give  any  credit  for  the  withdrawal  value  of 
the  shares  of  stock,  but  the  by-laws,  which  were  as  much 
a  part  of  the  contract  as  the  note  itself,  were  not  even  in- 
troduced in  evidence;  and  the  note,  articles  of  incorpora- 
tion and  by-laws  were  abandoned  and  the  case  tried  upon 
a  claim  for  so  much  money  had  and  received,  and  credit 
given  for  payments  made  thereon.  Suppose  a  man  ^ues 
on  a  promissory  note  drawing  ten  per  cent  interest.  Is- 
sue is  joined  and  cause  comes  to  trial.  Plaintiff  can  not 
find  the  note;  and,  therefore,  says  to  the  court:  "We 
abandon  our  suit  on  this  note  and  we  ask  judpiient  on 
an  account.  There  can  not  be  prejudice,  as  we  will  take 
less  interest  than  the  note  draws";  and  the  court  should 
say:  "Well,  if  you  take  less  interest,  there  can  be  no 
prejudice,  and  I  will  let  you  try  it  that  way."  In  spite 
of  the  rate  of  interest,  would  defendant  not  be  preju- 
diced? He  was  ready  for  trial  on  one  issue.  He  is  com- 
pelled to  try  it  on  another  without  change  of  pleadings, 
and  simply  on  the  theory  no  prejudice  could  arise,  A 
party  can  not  state  one  case  and  prove  another.  Clarke 
V.  Omaha  d  S.  W.  R,  Co.,  5  Nebr.,  314;  Young  v.  Filley,  19 
Nebr.,  543. 

Jay  &  Welly  and  Swan,  Lawrence  &  Stoan,  contra. 

Sullivan,  J. 

This  action  was  instituted  by  the  Equitable  Building 
&  Loan  Association  to  foreclose  a  real  estate  mortgage. 
Some  of  the  defendants  are  the  mortgagors  and  the  others 
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are  owners  of  incumbrances  on  the  property  covered  by 
plaintiff's  mortgage.  The  district  court  gave  plaintiff 
a  first  lien  on  the  premises  described  in  the  petition,  and 
from  that  judgment  the  defendants  have  appealed.  They 
first  contend  that  the  association  has  not  shown  that  it 
possesses  legal  capacity  either  to  contract  or  to  sue.  This 
contention  can  not  be  sustained.  The  mortgagors  are  not 
permitted  to  deny  the  validity  of  the  plaintiff's  mortgage 
(sec.  144,  ch.  16,  Compiled  Statutes,  1899;  Holland  v.  Com- 
mercial  Bank,  22  Nebr.,  571;  Livingston  Loan  &  Building 
Ass^n  V.  Drummond,  49  Nebr.,  200),  and  the  other  defend- 
ants being  in  privity  with  them  are  also  bound  by  the 
estoppel.  But  if  this  were  not  so,  there  is  another  reason 
why  the  alleged  want  of  corporate  capacity  does  not  en- 
title defendants  to  a  reversal  of  the  judgment.  The  plain- 
tiff is  a  Nebraska  corporation;  its  home  office  is  in  Dakota 
coufity,  and  there  its  articles  of  incorporation  are  re- 
corded. At  the  time  it  was  organized,  section  126,  chap- 
ter 16,  Compiled  Statutes,  1895,  was  in  force  and  provided 
as  follows:  "Every  corporation,  previous  to  the  com- 
mencement of  any  business,  except  its  own  organization, 
when  the  same  is  not  formed  by  legislative  enactment, 
must  adopt  articles  of  incorporation,  and  have  them  re- 
corded in  the  office  of  the  county  clerk  of  the  county  or 
counties  in  which  the  business  is  to  be  transacted,  in  a 
book  kept  for  that  purpose."  At  the  trial  the  plaintiff 
produced  a  copy  of  the  record  of  the  articles,  duly  cer- 
tified by  the  county  clerk,  and  the  same  was  received  in 
evidence.  This  was  competent  and  primary  proof;  and  it 
established  completely  the  right  of  the  association  to 
make  contracts  and  enforce  them  by  suit.  Code  of  Civil 
Procedure,  sec.  408;  Hall  v,  Aitkin^  25  Nebr.,  360; 
Farmers  Loan  &  Trust  Go.  v.  Funky  49  Nebr.,  353.  In  ad- 
dition to  this  there  was  introduced  in  evidence  a  certifi- 
cate issued  by  the  banking  department,  under  section 
148c,  chapter  16,  Compiled  Statutes,  1895,  authorizing 
the  plaintiff  to  do  business  in  this  state  as  an  incorporated 
building  and  loan  association. 
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Another  argument  pressed  vigorously  on  our  attention 
by  counsel  for  defendants  is  that  the  evidence  does  not 
entirely  support  the  judgment.  The  plaintiff  has  filed 
no  brief  in  the  case,  and  we  are  not  advised  of  its  views 
upon  this  point.  It  seems  quite  probable  that  the  recov- 
eiy  is  not  excessive,  but  we  are  unable  to  find  in  the  rec- 
ord any  evidence  whatever  that  the  amount  awarded  the 
association  is  the  actual  balance  due  on  its  loan  to  the 
principal  defendants.  It  is  provided  in  the  mortgage 
that  the  amount  due  the  plaintiff,  in  the  event  of  a  fore- 
closure, shall  be  the  original  debt,  all  monthly  install- 
ments on  the  borrower's  stock,  interest,  premiums,  fines, 
charges  and  penalties  due  at  the  date  of  the  decree,  to- 
gether with  any  sums  paid  by  the  association  for  insur- 
ance, taxes  or  assessments  on  the  mortgaged  property, 
which  aggregate  sum  shall  be  credited  with  the  with- 
drawal value  of  the  borrower's  shares  of  stock  as  fixe*  by 
the  by-laws  of  the  company.  The  by-laws  were  not  intro- 
duced in  evidence,  and,  therefore,  the  withdrawal  value 
of  the  borrowers'  shares  was  not  determined  in  the  mode 
prescribed  by  the  contract,  nor  in  any  other  manner.  The 
borrowers,  it  is  true,  were  credited  with  the  actual 
amount  paid  by  them  to  the  association,  but  we  have  no 
means  of  knowing  that  such  amount  represents  the  with- 
drawal value  of  their  stock.  Probably  it  exceeds  such 
value,  but  there  is  no  basis  in  the  record  for  saying  that 
it  does.  The  judgment  rests,  in  part,  on  mere  conjecture, 
and  it  must,  therefore,  be  reversed. 

Bevehsed  and  remanded. 
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Equitable  Building  &  Loan  Association,  appellee,  v. 
Z.  M.  Baird  et  al.,  appellants. 

Filed  April  18,  1900.    No.  9.218. 

Adjudicated  by  Another  Case:  Contract  with  Corporation:  Estop- 
pel: Articles  of  Incorporation:  Record:  Building  and 
Loan  Association.  This  case  is  g-overned  by  the  principles  an- 
nounced in  Equitable  Biiilding  d  Loan  Association  v.  Bidwell,  de- 
cided herewith. 

Appeal  from  the  district  court  of  Dakota  county. 
Heard  below  before  Robinson,  J.    Reversed. 

Shull  &  Farnsworthy  John  T.  Spencer  and  J.  Fotcler,  for 
appellants. 

Jay  d  Welty  and  SwaUj  Lawrence  &  Swan,  contra. 

SL^.LIVAN,  J. 

The  questions  presented  by  the  record  are  identical  with 
those  in  Equitahle  Building  &  Loan  Association  v.  Bidwell, 
just  decided.  On  the  authority  of  that  case  the  judgment 
is  reversed  and  the  cause  remanded  for  further  proceed- 
ings. 

Reversed  and  remanded. 


Hugh  J.  Jewett  et  al.,  appellants,  v.  Austin  Black 

ET  AL.,  appellees. 

Filed  April  18,  1900.    No.  9,227. 

1.  Ejectment:  Equitable  Defense:  Trial  to  Court.  Where  the 
answer  to  a  petition  in  ejectment  presents  an  equitable  coun- 
ter-claim which  is  traversed  by  a  reply,  the  issues  of  fact  thus 
arising  are  triable  to  the  court  without  a  jury. 

8.  Evidence:  Objection.  An  objection  to  the  introduction  in  evi- 
dence of  a  written  instrument  signed  by  several  persons,  on 
the  ground  that  it  is  "incompetent,  irrelevant  and  immaterial," 
is  too  general  to  call  in  question  the  due  execution  of  the  in- 
strument or  the  genuineness  of  the  signatures  thereto. 


I'eob  ml 
I  61  09e| 
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3.  Executory  Contract:    Equitable  Owntcrship.     An  executory  con- 

tract for  the  sale  of  land  vests  the  equitable  ownership  of  the 
property  in  the  purchaser,  and  in  such  case  the  seller  retains 
the  legal  title  as  security  for  the  deferred  installments  of  the 
purchase   price. 

4.  Time  Essence  of  Contract.    In  equity,  time  will  be  regarded  as  of 

the  essence  of  a  contract  when  it  clearly  and  affirmatively  ap- 
pears that  the  parties  intended  that  time  should  be  essential. 

5.  Evidence:    Forfeiture:    Waiver.    Evidence  tending  to  show  that 

forfeiture  was  waived,  will  not  be  considered  where  the  ques- 
tion of  waiver  is  not  raised  by  the  pleadings. 

Appeal  from  the  district  court  of  Jefferson  county. 
Heard  below  before  Stull,  J.    Reversed. 

W.  P.  Freeman  and  John  Heasty,  for  appellants: 
In  ejectment,  when  the  defendant  alleges  an  equitable 
defense,  and  prays  for  affirmative  relief,  the  issue  pre- 
sented thereby  is  equitable  in  its  nature,  and  is  triable  by 
the  court  without  the  intervention  of  a  jury,  and  such 
issue  should  be  determined  first,  for  upon  the  right  of  the 
defendant  to  rei^over  upon  his  equitable  counter-claim  will 
depend  the  necessity  of  proceeding  with  the  legal  issue. 
7  Ency.  PI.  &  Pr.,  810;  Estrada  v.  Murphy,  19  Cal.,  248; 
Kahn  v.  Old  Telegraph  Mining  Co.,  2  Utah,  174;  Sussenbach 
V.  First  Nat.  Bank,  5  Dak.,  477;  Swasey  v,  Adair,  88  Cal., 
179;  Carmen  v.  Johnson,  20  Mo.,  108;  Uynds  v.  Safford,  39 
Barb.  [N.Y.],  625;  Murray  v.  Walker,  31  N.  Y.,  399.  Smith 
V.  Moherly,  15  B.  Mon.  [Ky.],  73;  South  End  Mining  Go. 
V.  Tinney,  35  Pac.  Rep.  [Nev.],  90;  Van  Orman  v.  Spa  ford, 
16  la,,  186;  Delay  v.  Chapman,  2  Ore.,  245;  Cooper  v.  Smith, 
16  S.  Car.,  333;  Smith  v.  Bryce,  17  S.  Oar.,  539;  Adickes  v. 
Lowry,  12  S.  Car.,  108;  Allen  v.  Logan,  96  Mo.,  598;  Jones 
V.  Moore,  42  Mo.,  419;  Goodman  v.  Nichols,  44  Kan.,  22; 
Steele  v.  Boley,  7  Utah,  64;  Downer  v.  Smith,  24  Cal.,  124; 
Blum  V.  Robertson,  24  Cal.,  129;  Smith  v.  Smith,  80  Cal., 
329;  Dewey  v.  Hoag,  15  Barb.  [N.  Y.],  365. 

Hugh  J.  Dobbs  and  E.  H.  Hinshaxo,  contra: 

An  action  in  ejectment  is  an  action  at  law.    The  prin- 
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ciple  of  law  which  declares  that  legal  titles  to  land  are 
cognizable  only  in  courts  of  law  is  as  old  as  English 
jurisprudence.  It  is  always  enforced  by  the  courts;  and 
it  is  held  to  be  the  duty  of  the  court,  even  though  the 
questidn  is  not  presented  by  the  pleadings,  or  in  briefs 
or  argument  of  counsel,  to  recognize  and  give  it  effect. 
Hipp  V.  BaUn,  19  How.  [U.  S.],  278;  hems  v.  Cocks,  23 
Wall.  [U.  S.],  466.  In  all  such  cases  the  adverse  party 
has  a  constitutional  and  common-law  right  to  a  trial  by 
a  jury  of  which  he  can  not  be  deprived,  where  the  remedy 
at  law  is  complete.  Sedgwick  &  Wait,  Trials  of  Title 
to  Land,  paragraphs  496  and  170;  Tillmes  v.  Marsh,  67 
Pa.  St.,  507.  Moreover,  an  equitable  title  is  not  suffi- 
cient to  support  an  action  in  ejectment.  In  such  cases  it 
is  the  legal  and  not  the  equitable  title  which  is  involved. 
Dale  V.  Hiinnenian,  12  Nebr.,  221;  Malloy  v.  Malloy,  35 
Nebr.,  222;  Real  Estate  &  Trust  Go.  v.  Kragscow,  47  Nebr., 
592.  In  this  class  of  cases,  therefore,  courts  of  law  alone 
have  jurisdiction. 

Time  is  not  the  essence  of  the  contract  unless  it  is  ex- 
pressly so  declared  by  the  parties  themselves.  Willard 
V.  Foster,  24  Nebr.,  205.  The  general  rule  in  this  state  is 
that  the  parties  may  make  time  the  essence  of  the  con- 
tract, so  that  if  there  be  a  default  in  payment  on  the  day 
the  same  is  due,  without  any  just  excuse  and  without 
any  waiver,  afterward,  the  court  will  not  interfere  to 
keep  the  party  in  default.  Langan  v,  Thummel,  24  Nebr., 
265;  Patterson  v.  Murphy,  41  Nebr.,  818;  Brown  v.  Ulrich, 
48  Nebr.,  409;  White  v.  Atlas  Lumber  Co.,  49  Nebr.,  82; 
Whitenian  v.  Perkins,  56  Nebr.,  181.  If  time  is  the  essence 
of  the  contract,  that  element  may  be  waived.  Whiteman 
V.  Perkins,  supra. 

J.  N.  Rickards,  also  for  appellees. 

Sullivan,  J. 

This  is  an  appeal  from  a  judgment  of  the  district  court 
enforcing  specific  performance  of  a  contract  for  the  sale 
of  a  half  section  of  land  in  Jefferson  county.     On  Jan- 
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uary  1,  1891,  Hugh  J.  Jewett,  the  owner  of  the  property, 
sold  it  to  John  11.  Sanford  for  the  sum  of  $2,560.  Of  this 
sum  part  was  paid  when  the  contract  was  executed  and 
a  portion  of  the  remainder  was  to  be  paid  on  the  first  day 
of  January  in  each  of  the  four  succeeding  years.  On 
June  1,  1891,  Sanford  sold  the  premises  to  Austin  and 
Jerry  Black,  the  appellees  herein,  for  the  sum  of  |1,800, 
to  be  paid  in  small  installments.  The  Blacks  bcmght  the 
land  for  the  purpose  of  occupying  and  improving  it.  They 
took  possession  with  Sanford's  consent,  did  considerable 
breaking,  built  two  dwelling  houses  and  otherwise  in- 
creased the  value  and  usefulness  of  the  property.  They 
have  also  paid  to  their  vendor  |400  of  the  purchase  price. 
They  w^ere  not  in  default  on  their  contract  prior  to  No- 
vember 1,  1892.  Their  vendor  had,  however,  made  de- 
fault on  his  contract  with  Jewett  by  failing  to  pay  the 
second  installment  of  the  purchase  price  which  became 
due  January  1,  1892.  After  Sanford  had  been  in  default 
for  some  months  he  sun*endered  his  contract  to  plaintiflf, 
who  notified  the  Blacks  that  there  had  been  a  forfeiture 
of  their  rights  and  then  commenced  an  action  of  eject- 
ment against  them.  The  defendants  answered  setting 
up  an  equitable  counter-claim  and  demanding  a  specific 
execution  of  the  surrendered  contract.  A  trial  of  the 
cause,  without  the  intervention  of  a  jury,  resulting  in  a 
decree  which,  after  fixing  the  amount  due  to  Jewett  un- 
der his  contract  with  Sanford,  provides  "that  upon  pay- 
ment to  plaintiff  by  the  defendants  Black  of  the  several 
sums,  interest  and  costs  herein  found  to  be  due  him,  or 
upon  the  payment  of  said  sums  into  court  for  his  use  and 
benefit,  that  said  plaintiff  make,  execute  and  deliver  to 
defendants  Black  a  warranty  deed  as  against  all  persons 
claiming  by,  under  or  through  the  said  Jewett."  From 
this  decree  the  legal  representatives  of  the  plaintiff  pros- 
ecute this  appeal. 

In  limine  is  raised  a  question  of  jurisdiction.  Counsel 
for  defendants  contend  that  the  petition  determines  the 
character   of  the   action,  and  that  the  plaintiff  having 
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sued  for  the  possession  of  the  property  in  controversy, 
the  judgment  rendered  in  the  action  is  not  subject  to  re- 
view by  ^appeal.  To  this  proposition  we  can  not  agree. 
The  answer  of  the  defendant  states  facts  which  it  is 
claimed  constitute  a  cause  of  action  against  the  plaintiff 
for  specific  performance  of  a  contract.  That  is  the  action 
which  has  been  tried;  it  is  the  action  in  which  judgment 
has  been  rendered.  It  is  the  case  presented  by  the  record 
for  review.  Upon  this  point  the  decision  in  UotaUng  v. 
Tecumsek  Nat,  Bank,  55  Nebr.,  5,  is  of  controlling  author- 
ity. 

The  first  argument  advanced  by  counsel  for  plaintiff 
is  that  the  execution  of  the  contract  between  Sanford 
and  the  defendants  w^as  not  proven.  The  instrument  was 
received  in  evidence  over  plaintiff's  objection  that  it  was 
"incompetent,  irrelevant  and  immaterial."  It  was,  we 
think,  properly  received  and  it  was  the  duty  of  the  court 
to  consider  it.  The  objection  interposed  did  not  call  in 
question  the  due  execution  of  the  document  or  the  genu- 
ineness of  the  signatures  thereto.  Gregory  v.  Langdon, 
11  Nebr.,  166;  Rupert  v.  Penner,  35  Nebr.,  587;  Chicago,  R. 
L  &  P.  R.  Go.  V.  Archer,  46  Nebr.,  907;  Maul  v.  Drexel,  55 
Nebr.,  446;  Krull  v.  State,  59  Nebr.,  97. 

Another  argument  of  counsel  for  appellants  is  that 
the  court  could  not  rightfully  enforce  specific  perform- 
ance because  Jewett  had  no  right  of  action  against  de- 
fendants to  recover  the  purchase  money  due  on  his  con- 
tract. It  is  also  insisted  that  the  court  erred  in  awarding 
specific  performance  without  requiring  payment  to  Jew- 
ett of  the  entire  sum  due  on  the  contract  between  the 
defendants  and  Sanford.  If  there  had  been  no  forfeiture 
of  the  contracts,  it  is  very  clear  that  Jewett  would  have 
no  just  claim  upon  the  money  due  from  the  Blacks  to 
their  vendor.  An  executory  contract  for  the  sale  of  land 
vests  the  equitable  ownership  of  the  property  in  the  pur- 
chaser. The  seller  in  such  case  retains  the  legal  title 
as  security  for  the  deferred  installments  of  the  purchase 
price.  Hendrix  v.  Barker,  49  Nebr.,  369.  By  the  contract 
16 
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of  January  1, 1891,  Sanford  became  the  owner  of  the  real 
estate  in  controversy  subject  to  a  vendor's  lien  in  favor  of 
Jewett.  By  the  contract  of  June  1, 1891,  the  defendants 
became  the  equitable  owners  of  the  property  subject  to 
two  vendors'  liens,  one  in  favor  of  plaintiff  and  the  other 
in  favor  of  Sanford.  Jewett  held  the  legal  title  in  trust, 
first  for  Sanford  and  then  for  the  Blacks.  When  the 
amount  due  on  the  first  contract  was  tendered  to  Jewett, 
it  became  his  duty,  if  still  bounfl,  to  make  proper  convey- 
ance to  his  vendee.  The  decree,  however,  requires  the 
transfer  to  be  made  to  the  Blacks.  Of  this  Mr.  Sanford 
may  have  cause  to  complain,  but  not  Jewett,  unless  the 
contracts  upon  which  the  Blacks  rely  have  been  for- 
feited and  are  null. 

We  will  now  consider  the  effect  of  Sanford's  failure  to 
make  the  payments  due  on  January  1,  1892  and  January 
1,  1893.  The  contract  contains  the  following  provision: 
"In  case  the  second  party  or  his  legal  representatives 
shall  pay  the  several  sums  of  money  aforesaid,  punctu- 
ally and  at  the  times  above  limited,  and  shall  strictly 
and  literally  perform  all  and  singular  his  agreements  and 
stipulations  aforesaid,  after  their  true  tenor  and  intent, 
then  the  party  of  the  first  part,  his  heirs  or  assigns,  shall 
execute,  make  and  deliver  to  said  party  of  the  second 
part  his  heirs  or  assigns,  on  the  surrender  of  this  con- 
tract, a  deed  conveying  said  premises  in  fee  simple,  with 
covenants  of  warranty.  And  in  case  the  second  party 
shall  fail  to  make  the  payments  aforesaid,  and  eacli  of 
them  punctually,  and  upon  the  strict  terms  and  times 
above  limited,  and  likewise  to  perform  and  complete  all 
and  each  of  his  agreements  and  stipulations  aforesaid, 
strictly  and  literally  without  any  failure  or  default,  then 
this  contract  so  far  as  it  may  bind  said  first  party,  shall 
become  utterly  null  and  void,  and  all  rights  and  interests 
hereby  created  or  then  existing  in  favor  of  the  second 
party,  or  derived  from  him  shall  utterly  cease  and  de- 
termine, and  the  rights  of  possession,  and  all  equitable 
and  legal  interests  in  the  premises  hereby  contracted 
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shall  revert  to  and  revest  in  said  first  party,  without  any 
declaration  of  forfeiture  or  act  of  re-entry,  or  any  other 
act  of  said  first  party  to  be  performed,  and  without  anj 
right  of  said  second  party  of  reclamation  6t  compensa- 
tion for  moneys  paid,  or  services  performed,  as  abso- 
lutely, fully,  and  perfectly  as  if  this  contract  had  never 
been  made.  And  the  said  party  of  the  first  part  shall 
have  the  right,  immediately  upon  the  failure  of  the  party 
of  the  second  part,  to  comply  with  the  stipulations  of  this 
contract,  to  enter  upon  the  land  aforesaid,  and  take  im- 
mediate possession  thereof,  together  with  the  improve- 
ments and  appurtenances  thereto  belonging.  And  the 
said  party  of  the  second  part,  covenants  and  agrees  that 
he  will  surrender  unto  the  said  party  of  the  first  part 
the  said  land  and  appurtenances  without  delay  or  hin- 
drance." 

It  is  now  firmly  established  everywhere  that  time  may 
be  made  the  essence  of  a  contract.  And  it  will  be  so  re- 
garded, even  in  equity,  if  it  affirmatively  and  clearly  ap- 
pear that  the  parties  intended  that  time  should  be  essen- 
tial. In  3  Pomeroy,  Equity  Jurisprudence  [2d  ed.],  sec. 
1408,  it  is  said:  "Time  may  be  essential.  It  is  so  when- 
ever the  intention  of  the  parties  is  clear  that  the  perform- 
ance of  its  terms  shall  be  accomplished  exactly  at  the 
stipulated  day."  No  particular  form  of  words  is  neces- 
sary to  express  the  intention  of  the  parties.  If  they  have 
clearly  indicated  their  purpose  that  the  contract  shall 
be  void  if  not  performed  within  the  prescribed  time,  that 
is  sufficient.  It  is  the  business  of  the  courts  to  enforce 
agreements  actually  made  and  not  to  make  new  ones, 
or  relieve  parties  from  obligations  which  they  have  de- 
liberately assumed.  Between  the  plaintiff  and  Sanford 
it  was  expressly  stipulated  that  time  should  be  of  the  es- 
sence of  the  contract,  not,  of  course,  by  the  use  of  these 
very  words,  but  by  the  employment  of  terms  almost  as  ex- 
plicit Morgan  v.  Bergen,  3  Nebr.,209;  Langan  v.  Thumr 
mel,  24  Nebr.,  265;  Broicn  v.  Ulrich,  48  Nebr.,  409;  White 
V.  Atlas  Lumber  Co.y  49  Nebr.,  82;  Whiteman  v.  Perhim,  56 
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Nebr.,  181;  Kimball  v.  Tooke,  70  111.,  553;  Barnard  v.  Lee, 
97  Ma«s.,  92;  Cheney  v.  Lihhy,  134  U.  S.,  68.  The  result 
of  this  conclusion,  which  we  reach  with  great  reluctance, 
is,  that  Sanford's  contract  was  forfeited  upon  his  failure 
to  make  the  payment  which  became  due  January  1,  1892. 

But  counsel  for  defendants  contend  that  the  forfeiture, 
if  there  was  one,  has  been  waived;  and  that  the  judgment 
of  the  trial  court  is,  therefore,  not  erroneous.  We  will 
not  now  determine  whether  the  facts  proven  justify  the 
conclusion  that  there  was  a  waiver,  because  that  question 
is  not  raised  by  the  pleadings.  The  answer  of  the  Blacks 
shows  affirmatively  that  there  was  a  forfeiture,  and  they 
have  not  attempted  to  plead  a  waiver. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  pro<eediugs. 

itEVEUSED   AND   REMANDED. 


C.  J.  ElCHARDSON,  A1»PELLEE,  V.  JeNNIE  OPELT,  IM- 
PLEADED wrrH  Missouri,  Kansas  &  Texas  Trust 
Company,  appellant. 

Filed  April  IS,  1900.    No.  9,224. 

1.  Parties  to  Action:   Christian  Name:    Initials  and  Contractions: 

Action  on  Written  Instrument.  Ordinarily,  all  actions  must 
be  prosecuted  and  defended  by  the  trne  names  of  the  parties 
thereto,  and  not  by  the  initials  or  a  contraction  of  the  first 
or  Christian  name  or  names.  The  rule,  however,  has  its  ex- 
ception; and  in  actions  upon  promissory  notes  or  other  written 
instruments,  whenever  any  of  the  parties  thereto  are  desig- 
nated by  the  initial  letter  or  letters,  or  some  contraction  of 
the  Christian  or  first  name  or  nameg,  it  is  sufficient  to  so  desig-- 
nate  such  person,  instead  of  stating  the  Christian  or  first 
name  or  names  in  full.     Code  of  Civil  Procedure,  sec.  23. 

2.  Foreclosure  of  Chattel  Mortgage:    Duplicity.     In  a  petition   in 

equity  for  the  foreclosure  of  a  lien  on  personal  property 
created  by  a  chattel  mortgage  given  to  secure  several  promis- 
sory notes,  and  for  a  personal  judgment  in  case  of  deficiency 
after  the  sale   of  the  property   mortgaged,   but   one   cause   of 
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action  is  stated,  although  different  notes  evidence  the  debt 
sought  to  be  satisfied  by  the  foreclosure  proceedings. 

3.  Plea  In  Abatement:   Prior  Action  Pending.    When  the  pendency 

of  a  prior  suit  is  pleaded  in  abatement,  the  case  must  be  the 
same,  or  it  will  not  be  sustained.  There  must  be  the  same 
parties  or  such  as  represent  the  same  interest;  the  same  rights 
must  be  asserted  and  the  same  relief  prayed  for.  This  relief 
must  be  founded  on  the  same  facts,  and  the  essential  basis  of 
the  relief  must  be  the  same  in  both  actions.  As  a  general  rule, 
where  a  judgment  in  a  prior  suit  would  be  a  bar  to  a  judgment 
in  the  second  suit  brought  in  the  same  or  another  court  of 
concurrent  jurisdiction,  the  plea  of  other  suit  pending  will  be 
held  good. 

4.  Division  of  Action.     In  every  action,  a  party  thereto  seeking  to 

enforce  a  claim,  legal  or  equitable,  must  present  to  the  court 
all  the  grounds  upon  which  he  expects  judgment  in  his  favor. 
He  can  not  divide  his  demand  and  prosecute  by  different 
actions.  This  principle,  however,  does  *not  extend  so  as  to  re- 
quire distinct  actions,  each  of  which  would  authorize  by  itself 
independent  relief  to  be  prosecuted  in  a  single  suit,  although 
they  might  be  considered  together. 

Appeal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Holmes,  J.    Affirmed. 

Thoinas  Ryan,  for  appellant,  cited  on  separation  of 
causes  of  action :  Schuyler  Nat.  Bank  v.  Bollong^  24  Nebr., 
821. 

The  pendency  of  a  suit  in  a  court  having  jurisdiction 
of  the  subject-matter  and  of  the  parties  is  a  bar,  during 
such  pendency,  to  the  commencement  or  maintenance  of 
another  suit  between  the  parties  to  such  prior  aption,  or 
their  assigns,  to  a  second  suit  in  relation  to  the  same 
subject-matter.  If  the  rights  of  any  party  be  transferred 
to  a  third  party  pending  such  litigation,  the  assignee  be- 
comes the  privy  of  his  assignor  and  must  come  into  the 
original  action  if  he  desires  to  assert  or  maintain  his 
rights  as  a  holder  of  the  rights  so  acquired  by  and  as- 
signed to  him.  The  plaintiff  need  not  notice  such  transfer. 
State  V.  North  Lincoln  Street  R.  (7o.,34  Nebr., 634,  639;  Chase 
V.  Miles,  43  Nebr.,  686;  Lincoln  Rapid  Tf^ansif  Co.  v.  Rundle, 
34  Nebr.,  564;  HoUworth  v.  O'Chander,  49  Nebr,,  42;  Wales 
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V.  Jones,  1  Mich.,  254;  Bmid  v.  White,  24  Kan.,  45;  Gamsby 
V.  Ray,  52  N.  H.,  513;  Rogers  v.  Hoskins,  15  Ga.,  270; 
Thomas  v.  Fredon,  17  Vt,  13& 

0.  A.  Atkinson  and  Talbot  d  Allen,  contra: 

In  order  that  the  pendency  of  a  suit  may  be  set  up  to 
defeat  another,  the  case  must  be  the  same,  with  the  same 
parties,  the  same  rights  asserted,  the  same  relief  de- 
manded, founded  upon  the  same  facts  and  the  basis  of 
relief  the  same.  The  Haytian  Republic,  154  U.  S.,  118.  This 
decision  clearly  sets  forth  the  law  and  is  supported  by  the 
following  authorities,  among  many  others  that  might  be 
cited:  Watson  v.  Jones,  13  Wall.  [U.  S.],  679;  McReady  v. 
Rogers,  1  Nebr,,  124;  Secor  v.  Sturgis,  16  N.  Y.,  548;  Marsh 
V.  Masterton,  101  N.  Y.,  548;  Sanderson  v.  Peabody,  58  N.  H., 
116;  People  v.Seneca  Lake  Grape  d  Wine  Co.,52  Hun  [N.  Y.], 
174;  S pence  v.  Insurance  Co.,  40  Ohio.  St.,  517;  Story, 
Equity  Pleading,  sees.  737-739;  Osborn  v.  Cloud,  23  la.,  104. 

HOLCOMB,  J. 

The  plaintiff,  appellee,  began  an  equitable  action  in 
the  lower  court,  the  object  and  purpose  of  which  were  to 
foreclose  a  chattel  mortgage  executed  by  appellant, 
Jennie  Opelt,  upon  a  varied  assortment  of  hotel  furniture 
used  in  the  Hotel  Windsor,  in  the  city  of  Lincoln,  and 
which  mortgage  was  given  to  secure  several  promissory 
notes,  aggregating  the  principal  sum  of  |2,400.  The 
petition  alleged,  in  substance,  the  making  of  the  said 
notes,  and  the  mortgage  to  secure  the  same,  and  that 
said  notes  were  given  to  ojie  F.  G.  Eichardson  and  in- 
dorsed to  Clara  M.  Richardson,  and  by  her  indorsed  to 
the  plaintiff,  who,  it  is  alleged,  is  the  bona  fide  holder  and 
owner  thereof  for  value.  The  assignment  of  the  mortgage 
to  the  indorsees  of  the  notes  is  also  pleaded.  There  is  a 
prayer  for  an  accounting,  and  that  the  goods  so  mort- 
gaged be  sold  to  satisfy  the  amount  found  due,  and  for 
judgment  against  the  maker  in  case  of  deficiency.  By 
supplemeotal  pleadings,  the  appellant^  the  Misaouri; 
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Kansas  &  Texas  Trust  Company,  was  brought  into  the 
case  as  defendant,  it  appearing  that  this  corporation  had 
or  claimed  to  have  some  interest  in  the  property  mort- 
gaged by  virtue  of  a  subsequent  mortgage  given  by  the 
defendant  Opelt,  covering  the  same  property  as  the  first 
mortgage.  The  two  defendants  joined  their  interests 
and  each  interposed  substantially  the  same  defense. 

A  motion  was  made  to  require  the  plaintiff  to  set  out 
his  name  in  full,  and  the  overruling  of  this  motion  is 
assigned  as  a  cause  of  complaint.  It  appears  from  the 
pleadings  that  the  action  is  founded  on  the  notes  and 
mortgage  mentioned,  and  that  in  the  indorsement  of  the 
notes  and  in  the  assignment  of  the  mortgage  to  the  plain- 
tiff, it  was  by  his  initials,  as  O.  J.  Richardson,  and  not 
his  full  given  name.  We  are  of  the  opinion  that  the 
plaintiff  brought  himself  within  the  exception  to  the 
general  rule  requiring  actions  to  be  prosecuted  and  de- 
fended by  the  true  names  of  the  parties  thereto.  Section 
23  of  the  Code  of  Civil  Procedure  provides  that  "in  all 
actions  ♦  ♦  ♦  upon  promissory  notes,  or  other  written 
instruments,  whenever  any  of  the  parties  thereto  are 
designated  by  the  initial  letter  or  letters,  or  some  con- 
traction of  the  Christian  or  first  name  or  names,  it  shall 
be  suflBcient  to  designate  such  person  by  the  name,  initial 
letter  or  letters,  or  contraction  of  the  first  name  or  names, 
instead  of  stating  the  Christian  or  first  name  or  names  in 
full."  The  objection  to  the  name  by  which  plaintiff 
prosecutes  his  action,  being  manifestly  without  merit, 
need  not  further  be  considered. 

It  is  also  urged  that  the  plaintiff  should  be  required 
to  separately  state  and  number  his  alleged  several  causes 
of  action.  We  think  this  objection  is  also  without  merit. 
The  action  was,  in  the  main,  brought  to  foreclose  the 
chattel  mortgage  mentioned.  The  cause  of  action  arises 
from  the  breach  of  the  conditions  of  the  mortgage.  It  is 
the  failure  of  the  mortgagor  to  meet  these  conditions 
which  gives  rise  to  a  cause  of  action.  The  notes  are 
merely  evidence  of  the  indebtednei^s,    They  are  the  form 
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in  which  the  indebtedness  appears,  and  which  the  mort- 
gage secures.  The  action  is  not  based  primarily  upon  the 
notes  as  separate  contracts,  but  upon  the  m()rtgage  and 
the  debt  secured  thereby  in  its  entirety.  But  one  cause 
of  action  is  stated  in  the  petition  and  the  contention  of 
appellant  to  the  contrary  can  not  be  sustained. 

The  only  real  and  substantial  point  of  controversy  in 
the  case,  however,  as  we  view  it,  is  the  third  objection 
by  appellants,  which  w^e  now  give  attention.  Both  de- 
fendants pleaded  in  their  answers,  as  cause  for  abate- 
ment of  i)lainti£f's  action,  a  prior  suit,  pending  between 
the  same  parties  and  regarding  the  same  subject-matter. 
As  to  the  plea  in  abatement,  both  answers  allege  in  sub- 
stance that  the  defendant  trust  company,  prior  to  the 
bringing  of  the  present  action,  commenced  an  action  in 
the  same  court  against  the  defendant  Opelt,  and  one  F. 
G.  Kichardson  and  Clara  jNI.  Kichardson,  mentioned  in 
the  pleadings,  in  which  action  summons  was  served 
on  all  the  defendants,  and  by  motions  and  other- 
wise they  appeared  in  such  case,  and  that  the  court 
acquired  jurisdiction  over  them  and  of  the  subject- 
matter  of  said  action,  which  it  is  alleged  was  and 
is  still  pending  and  undetermined;  that  in  said  action, 
the  defendant  trust  company,  while  the  legal  title  to 
the  notes  and  mortgage  sued  on  by  the  plaintiff  was 
vested  in  and  held  by  said  Clara  M.  Richardson,  began 
its  action,  in  which  it  claimed  to  have  a  superior  mort- 
gage on  the  same  property,  and  asked  that  enforcement 
and  collection  of  plaintiff's  mortgage  be  enjoined,  and 
that  the  holder  of  the  legal  title  be  enjoined  from  pro- 
ceeding to  collect  and  enforce  the  same  against  the  prop- 
erty therein,  and  in  the  trust  company'^  petition,  des- 
cribed, and  that  a  restraining  order  was  issued  accord- 
ingly; that  the  trust  company  also  in  said  action  alleged 
that  it  was  the  owner  and  holder  of  a  certain  mortgage 
upon  the  same  property,  and  that  such  allegation  was 
one  of  the  principal  issues  in  said  case.  It  is  also  alleged 
that  the  F.  G,  Kichardson  mentioned,  procured  from  the 
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defendant,  Jennie  Opelt,  four  certain  promissory  notes 
and  indorsed  them  to  the  trust  company  as  collateral 
security  for  the  sum  of  $3,500,  and  that  said  notes  were 
secured  by  a  chattel  mortgage  made  by  the  said  Opelt 
to  the  said  F.  G.  Richardson,  which  was  assigned  to  the 
trust  company,  and  covered  all  of  the  property  described 
and  alleged  to  be  covered  by  plaintiff's  mortgage,  and 
that  such  mortgage  is  a  prior  lien  to  that  of  the  plaintiff's 
lien.  The  plea  in  abatement  sets  forth  with  much  par- 
ticularity and  detail,  the  nature,  substance  and  subject- 
matter,  as  well  as  the  proceedings  had  in  the  former  suit. 
Without  further  quoting  from  the  same,  we  will  assume 
for  the  purpose  of  the  present  inquiry  that  the  plea  is 
proper  in  form,  and,  if  supported  by  the  evidence,  should 
be  sustained.  By  referen<!e  to  the  pleadings  in  the  former 
suit,  which  are  preserved  as  evidence  in  the  bill  of  excep- 
tions, it  appears  that  the  defendant  trust  company  held 
a  second  mortgage  of  near  $5,000  on  the  real  property 
known  as  the  Windsor  hotel,  heretofore  mentioned;  that 
the  owner  thereof,  one  Barnes,  had  leased  the  premises 
for  a  term  of  years  at  a  monthly  rental  of  something  over 
$400  to  the  F.  G.  Richardson  mentioned,  and  that  after 
the  making  of  said  lease,  the  lessor  Barnes  assigned  the 
same  to  the  trust  company  as  collateral  security  for  its 
indebtedness  against  Barnes,  secured  by  a  second  mort- 
gage as  hereinbefore  stated.  In  time,  the  lessee  Rich- 
ardson sublets  or  re-leases  the  hotel  property  to  the  ap- 
pellant Opelt,  who  assumes  the  conditions,  terms  and 
agreements  of  the  original  lease,  and  at  the  same  time  the 
said  Richardson  sells  the  hotel  furniture  and  fixtures  to 
his  lessee  Opelt,  taking  in  payment  therefor  notes  and  a 
mortgage  on  the  property  sold,  and  which  are  the  subject- 
matter  of  the  action  to  foreclose  by  plaintiff  in  the  pres- 
ent suit.  Something  over  a  year  after  the  sale  of  the 
chattel  property  mentioned  and  the  mortgage  thereon  to 
secure  the  purchase  price,  appellant  Opelt  gave  a  second 
mortgage  on  the  same  property  to  secure  four  notes, 
aggregating  about  $1,200,  and  which  seem  to  have  grown 
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out  of  the  varied  and  numerous  transactions  between 
the  parties.  The  rentals  due  under  the  original  lease 
held  by  the  trust  company  were  in  arrears,  and  the  second 
chattel  mortgage  given  by  defendant  Opelt  to  F.  G.  Rich- 
ardson, and  the  notes  secured  thereby,  were  assigned  as 
collateral  security  by  the  said  Eichardson,  who  was  liable 
as  the  original  lessee  for  the  amounts  accruing  under  the 
lease.  The  amount  due  under  the  second  mortgage 
and  the  lease  rentals  held  as  additional  security,  had 
assumed  large  proportions  at  the  time  the  defendant 
trust  company  began  the  suit  which  is  pleaded  in  abate- 
ment of  the  present  action.  In  the  first  suit,  the  trust 
company,  as  plaintiff,  narrate<i  in  detail  the  transactions 
above  briefly  referred  to,  alleged  the  insolvency  of  Rich- 
ardson and  Opelt,  the  transfer  of  the  first  mortgage,  and 
the  notes  secured  thereby,  to  Clara  M.  Richardson,  who, 
it  is  alleged,  is  the  daughter  of  F.  G.  Richardson,  and  that 
such  transfer  was  colorable  only,  and  for  the  purpose  of 
defrauding  the  plaintiff  in  that  suit,  and  depriving  it  of 
its  lien  on  the  chattel  property  by  virtue  of  the  second 
mortgage,  and  prayed  "that  an  injunction  issue,  restrain- 
ing the  sale  of  said  property  described  in  said  first  named 
chattel  mortgage  or  the  taking  of  said  property  under 
said  chattel  mortgage  for  the  purposes  of  foreclosure, 
that  the  assignment  thereof  from  said  Frederick  G.  Rich- 
ardson to  his  daughter,  Clara  M.  Richardson,  be  declared 
null  and  void,  and  that  it  be  set  aside  and  held  for 
naught;  that  an  accounting  be  taken  of  the  amount  yet 
due  from  the  said  Frederick  G.  Richardson  to  plaintiff 
and  judgment  therefor;  that  the  lien  of  the  first  of  said 
chattel  mortgages  be  declared  junior  and  inferior  to  the 
lien  of  the  plaintiff,  and  that  the  amount  found  due  on  the 
said  chattel  mortgage  No.  59,710  [the  second  mortgage], 
be  declared  a  first  lien  on  said  chattel  property;  that  it 
be  declared  in  full  force  and  effect,  valid  and  subsisting, 
and  that  on  the  final  hearing  of  this  case  the  injunction 
be  declared  and  decreed  perpetual,"  etc. 
Both  defendants  appeared  in  the  case  by  motion  and 
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otherwise.  The  defendant  P.  G.  Richardson  answered 
to  the  merits,  and  the  defendant  Clara  M.  Richardson 
answered  by  alleging  that  she  had  sold  and  transferred 
the  notes  and  mortgage  sought  to  be  affected,  and  dis- 
claimed further  interest  in  the  action.  It  appears,  how- 
ever, that  the  transfer  was  made  pendente  lite,  and  we  are 
disposed  to  the  view  that  the  plaintiff  in  this  action,  al- 
though a  non-resident  of  the  state,  is  in  privity  with  his 
grantor  Clara  M.  Richardson,  and  succeeds  only  to  such 
rights  as  she  then  held,  and  would  be  bound  to  the  same 
extent  by  the  proceedings  had  in  the  first  action.  How- 
ever, we  do  not  here  deem  it  necessary  to,  nor  do  we,  de- 
cide that  point.  In  view  of  the  two  suits  thus  begun,  can 
the  first  case  be  successfully  pleaded  in  abatement  of  the 
present  action?  It  is  to  be  noted  that  the  principal  issue 
involved  and  the  matter  sought  to  be  litigated  in  the  prior 
suit,  is  for  an  accounting  and  personal  judgment  against 
F.  G.  Richardson,  the  original  lessee  of  the  hotel,  in  favor 
of  plaintiff  as  assignee  of  the  contract  of  lease.  It  is  true 
that  an  attempt  is  made  to  allege  equitable  grounds  for 
subordinating  the  first  mortgage  on  the  furniture  and 
fixtures  to  the  second  mortgage  on  the  same  property, 
held  by  the  trust  company,  as  collateral  security.  Upon 
what  legal  principle  this  is  sought  to  be  accomplished  is 
not  made  clear  by  the  pleadings,  but  we  are  not  now 
specially  interested  in  this  phase  of  the  question,  and 
pass  it  by.  At  most,  all  that  can  be  said  is,  that  the  issue 
was  sought  to  be  raised  as  to  priority  of  the  two  mort- 
gages. No  attempt  was  made  by  the  plaintiff  to  recover 
judgment  on  the  indebtedness  secured  by  its  second  mort- 
gage, or  have  the  property  therein  mentioned  sold  to 
satisfy  the  same.  In  fact,  it  was  alleged  in  the  petition 
in  equity,  and  urged  as  a  cause  for  a  proceeding  in  injunc- 
tion, that  to  take  the  property  under  either  of  the  mort- 
gages would  destroy  and  render  valueless  plaintiff's 
interest  in  the  lease  held  by  it,  by  stripping  the  hotel  of 
its  furnishings  and  fixtures,  for  which  the  real  property 
was  being  used. 
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It  is  said  by  Justice  Norval,  writing  the  opinion  in  the 
case  of  State  v.  North  Lincoln  Street  R.  Co.,  34  Nebr.,  634, 
637:  ^'It  may  be  safely  stated  that,  as  a  general  rule,  the 
pendency  of  a  former  action  between  the  same  parties 
may  be  shown  in  abatement,  where  a  judgment  in  such 
suit  would  be  a  bar  to  a  judgment  in  the  second  suit 
brought  in  another  court  of  concurrent  jurisdiction."  A 
judgment  in  the  first  action  now  under  consideration 
could  scarcely  operate  as  a  bar  or  preclude  a  judgment  in 
the  second  suit.  The  latter  suit  has  nothing  to  do  with 
the  lease  which  is  the  basis  of  the  first  action.  The 
utmost  that  could  be  determined  in  that  action  under  the 
pleadings  presented  by  the  plaintiff's  petition,  and  the  re- 
lief asked,  would  be  the  adjudication  of  the  priority  of 
the  two  chattel  mortgages  therein  described,  and  leave 
to  the  respective  parties  the  enforcement  of  their  de- 
mands thereunder  by  resorting  to  such  proceedings  as 
they  might  see  proper  to  institute  in  a  separate  action  in 
the  future. 

In  Watson  v.  Jones,  13  Wall.  [U.  S.],  679,  715,  Mr. 
Justice  Miller,  speaking  for  the  court,  says:  "When  the 
pendency  of  such  a  suit  is  set  up  to  defeat  another,  the 
case  must  be  the  same.  There  must  be  the  same  parties, 
or  at  least  such  as  represent  the  same  interest;  there 
must  be  the  same  rights  asserted,  and  the  same  relief 
prayed  for.  This  relief  must  be  founded  on  the  same 
facts,  and  the  title  or  essential  basis  of  the  relief  sought 
must  be  the  same."  It  is  also  held,  "that  the  true  test  of 
the  suflBciency  of  a  plea  of  ^other  suit  pending'  in  another 
forum  was  the  legal  efficacy  of  the  first  suit,  when  finally 
disposed  of,  as  *the  thing  adjudged,'  regarding  the  mat- 
ters at  issue  in  the  second  suit."  The  Haytian  Republic, 
154  U.  S.,  118,  124.  Applying  the  test  thus  given,  it  is 
quite  apparent  that  "the  thing  adjudged"  in  the  first  suit 
would  have  no  legal  eflScacy  in  determining  the  amount 
the  plaintiff  in  the  second  suit  would  be  entitled  to,  or  his 
right  to  foreclosure  of  his  lien  and  a  sale  of  the  property 
mortgaged  to  satisfy  the  debt.     The  two  actions  are 
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obviously  diflFerent  in  subject-matter,  and  each  is  inde- 
pendent of  the  other.  See  also  McReady  v.  Rogers,  1  Nebr., 
124;  Wilch  v.  Phelps,  16  Nebr.,  515;  Morgan  v.  Mitchell,  52 
Nebr.,  667. 

It  is  contended  by  appellant  that  all  matters  in  re- 
lation to  the  first  mortgage  could  and  should  have  been 
litigated  in  the  first  suit,  and  because  of  the  failure  of  the 
defendant  so  to  litigate  her  rights  under  her  mortgage, 
she  and  her  assignee  are  now  estopped  from  further  liti- 
gating such  rights.  It  is  very  true  that  the  defendant 
was  in  a  position  to  have  tendered  an  issue  which  would 
have  fully  determined  her  rights  under  the  mortgage,  but 
we  do  not  think  her  failure  so  to  do  would  warrant  the 
conclusion  that  she,  or  those  in  privity  with  her  by  virtue 
of  the  assignment,  should  now  be  considered  as  having 
adjudicated  all  of  the  rights  held  by  them  under  the 
mortgage.  Their  right  to  an  action  at  law  or  in  equity 
was  independent  of  any  of  the  issues  raised  in  the  first 
suit,  and  is  in  nowise  dependent  on  a  final  determination 
therein.  In  Stark  v.  Starr,  94  U.  S.,  477,  485,  the  rule 
is  stated  as  follows:  "It  is  unc^oubtedly  a  settled  principle 
that  a  party  seeking  to  enforce  a  claim,  legal  or  equitable, 
must  present  to  the  court,  either  by  the  pleadings  or 
proofs,  or  both,  all  the  grounds  upon  which  he  expects  a 
judgment  in  his  favor.  He  is  not  at  liberty  to  split  up  his 
demand  and  prosecute  it  by  piece-meal,  or  present  only 
a  portion  of  the  grounds  upon  which  special  relief  is 
sought,  and  leave  the  rest  to  be  presented  in  a  second 
suit,  if  the  first  fail.  There  would  be  no  end  to  litigation 
if  such  a  practice  were  permissible.  But  this  principle 
does  not  require  distinct  causes  of  action, — that  is  to  say, 
distinct  matters,-T-each  of  which  would  authorize  by  it- 
self independent  relief,  to  be  presented  in  a  single  suit, 
though  they  exist  at  the  same  time  and  might  be  con- 
sidered together.'^ 

Another  test  that  is  frequently  given  for  the  purpose 
of  determining  the  question  is  whether  the  evidence 
necessary  to  prove  one  cause  of  action  would  establish 
the  other. 
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Applying  either  of  the  rules  above  given,  the  plaintiff 
is  not  precluded  from  prosecuting  to  final  judgment  his 
cause  of  action  in  the  case  at  bar  for  a  foreclosure  of  his 
mortgage  lien  and  a  judgment  for  any  deficiency  remain- 
ing after  sale  of  the  property  mortgaged. 

It  follows  from  what  has  been  said  that  the  judgment 
of  the  lower  court  is  in  conformity  with  law  and  should 
be 

Affirmed. 


State  of  Nebraska,  appellee,  v.  Nebraska  Savings  & 
Exchange  Bank,  appellant,  bt  al. 

Feled  Mat  2,  1900.    No.  11,187. 

Beceiver  of  Bazik:  Obdeb  of  Court:  Abubb  of  Discbbtion.  An 
order  of  court  directing  a  receiver  of  a  bank  to  sell  its  assets 
win  not  be  disturbed  where  no  abuse  of  discretion  is  shown. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Fawcett,  J.    Affirmed, 

Constantine  J.  Smyth,  A  ttbrney  General^  for  the  state. 

E.  J,  Cornish,  for  Nebraska  Savings  &  Exchange  Bank^ 
appellant,  cited  Compiled  Statutes,  1899,  chapter  8, 
sections  34  and  35,  and  argued  it  would  not  be  a  proper 
exercise  of  the  discretion  of  the  court  to  appoint  a  re- 
ceiver on  the  application  of  the  attorney  general  and  im- 
mediately thereafter  order  a  sale  of  all  the  assets  at  auc- 
tion to  the  highest  bidder.  The  general  intent  of  the 
statute  should  be  followed. 

F.  0.  8 trickier,  contra. 

NORVAL,  0.  J. 

This  is  an  appeal  by  the  Nebraska  Savings  &  Exchange 
Bank  from  an  order  of  the  district  court  of  Douglas 
county  directing  the  receiver  of  said  bank  to  sell  at  pub- 
lic auction  all  its  assets  remaining  in  his  hands.     The 
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only  complaint  made  in  the  brief  of  the  bank  is  that  the 
lower  court  abused  its  discretion  in  entering  this  order. 
We  have  examined  the  evidence  and  can  not  say  that  any 
abuse  of  discretion  appears  therein.  This  receiver  was 
appointed  more  than  four  years  ago  and  it  would  seem 
that  the  a^ets  should  be  speedily  sold  and  the  receiver- 
ship wound  up.    The  order  is 

Affirmbd. 


State,  ex  rel.  First  National  Bank  of  Plattsmouth, 
V.  Basil  S.  Ramsey, 

FiL£D  Mat  2,  1900.    No.  Il,2d3. 

Bin  of  Ezceptiona:  Sebtice.  Where  ho  order  is  made  fixing  a  time 
for  preparing  a  biU  of  exceptions  including  the  cTidence  ad- 
duced on  the  hearing  of  a  motion  to  set  aside  a  default  and 
vacate  a  decree,  such  bill  must  be  served  within  fifteen  days 
from  the  final  adjoummexrt  of  the  term  at  which  the  motion 
was  determined. 

Original  application  for  mandamus  to  compel  re- 
spondent, a  district  judge,  to  settle  and  allow  bill  of  ex- 
ceptions.   Writ  denied. 

A.  N.  Sullivafiy  for  relator. 

H.  D.  Travis  and  O.  8.  Polky  contra. 

NORVAL,  O.  J. 

This  is  an  original  application  to  this  court  for  a  per- 
emptory writ  of  mandamus  to  compel  the  respondent, 
late  judge  of  the  district  court  for  Cass  county,  to  settle 
and  allow  a  certain  bill  of  exceptions  tendered  to  him  by 
relator,  in  a  suit  pending  in  said  district  court  wherein 
relator  was  plaintiff  and  John  0.  Peterson  and  others 
were  defendants.  It  seems  that  a  decree  was  entered  in 
the  cause  against  defendants  upon  default  at  the  Septem- 
ber, 1898,  term  of  the  district  court  of  Cass  county,  and 
during  the  same  term  of  court  on  a  motion  of  defendants 
the  default  was  set  aside,  the  decree  vacated  and  defend- 
ants were  permitted  to  file  answers.  Subsequently,  at  the 
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June  term,  1899,  of  said  court,  the  cause  was  tried,  and 
taken  under  advisement,  and  a  final  decree  was  entered 
on  January  3,  1900.  Plaintiff  presented  a  motion  for  a 
new  trial,  which  was  overruled,  an  exception  was  en- 
tered and  forty  days  was  given  plaintiflf  to  reduce  its  ex- 
ceptions to  writing.  On  February  3,  1900,  a  bill  of  ex- 
ceptions was  tendered  the  respondent,  including  therein 
sixty  pages  containing  evidence  relating  solely  to  the 
motion  to  set  aside  the  default,  which  the  respondent  re- 
fused to  incorporate  in,  or  make  a  part  of,  the  bill  of  ex- 
ceptions. 

This  decision  was  entirely  right.  The  hearing  was 
had,  and  decision  on  the  motion  to  set  aside  the  default 
and  vacate  the  first  decree  rendered,  at  the  September, 
1898,  term  of  the  district  court,  and  a  bill  of  exceptions 
preserving  the  evidence  adduced  on  such  hearing,  should 
have  been  reduced  to  writing  and  submitted  to  opposing 
counsel  within  fifteen  days  from  the  final  adjournment  of 
said  term  of  court,  unless  additional  time  was  by  the 
court  allowed  for  that  purpose.  No  such  draft  of  a  bill 
of  exceptions  was  prepared  within  fifteen  days  from  the 
final  adjournment  of  the  September,  1898,  term  of  the 
district  court,  nor  until  February  3,  1900.  The  respond- 
ent, therefore,  proi)erly  excluded  from  the  prepared  bill, 
the  evidence  adduced  on  the  hearing  of  the  motion  to 
vacate  the  default.    State  v,  DickiumiK  56  Nebr.,  251. 

Writ  denied. 


State  of  Nebraska  v.  Thomas  Dennisox  et  al. 

Filed  May  2,  1900.    No.  11.197. 

Crixninal  Pleading:  Information:  Duplicity.  An  information  is 
bad  for  duplicity  which  charg-es  in  a  single  count  that  on  a 
certain  date  and  ^  divers  clays  between  that  and  a  subsequent 
date,  the  defendant  did  publicly  and  privately  open,  set  on  foot 
and  carry  on  a  lottery.  The  offense  is  not  a  continuing  one, 
but  each  day  the  lottery  is  carried  on  constitutes  a  separate 
and  distinct  crime. 
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2.  Axxiendiaent  of  Criminal  Pleading:  Defect  in  Recobd.    This  court 

tian  not  review  the  decision  of  the  district  court  in  refusing 
the  county  attorney  permission  to  file  an  amended  information 
in  a  criminal  cause  where  such  proposed  amended  information 
ifi  not  before  us. 

3.  District  Court  as  Examining  Magistrate:    Judicial  Discretion. 

It  is  discretionary  with  the  district  court  whether  it  will  sit 
as  an  examining  magistrate,  and  its  ruling  in  that  regard  will 
not  be  disturbed  where  no  abuse  is  shown. 

Erroii  to  the  district  court  for  Douglas  county.    Tried 
below  before  Baker,  J.    Exceptions  overruled. 

George  W.  Shields  and  /.  J.  Dunn,  for  the  state. 

Ed  P.  Smith  and  John  A.  Sheean,  contra. 

NORVAI.,  C.  J. 

Tn  the  district  court  of  Douglas  county  the  county  at- 
torney filed  an  information  against  Thomas  Dennison 
and  John  Dennison,  charging  them  with  having  commit- 
ted an  offense  under  section  224  of  the  Criminal  Code  of 
this  state.  That  particular  portion  of  the  information 
on  which  this  court  is  asked  to  pass  judgment  is  as  fol 
lows:  "That  on  the  16th  day  of  January,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  ninoty-nine, 
and  on  divers  days  between  the  said  16th  day  of  January, 
1899,andthe26thdayof  January,  1S99,  Thomas  Dennison 
and  John  Dennison,  late  of  the  county  of  Douglas  afore- 
said, in  the  county  of  Douglas  and  state  of  Nebraska  afore- 
said, they  then  and  there  being  in  said  county,  did  then 
and  there  unlawfully  for  gain,  open,  set  on  foot,  carry  on, 
promote,  make  and  draw,  publicly  and  privately,  a  lot- 
tery and  scheme  of  chance  known  as  and  called  policy, 
for  various  stuns  of  money,  with  intent  then  and  there  to 
make  said  drawing  and  disposal  of  said  money  depend- 
ent upon  chance  by  numbers;  contrary  to  the  form  of  the 
statute,"  etc.  Defendants  filed  a  motion  to  quash  this 
information,  on  the  ground  that  more  than  one  crime  is 
charged  in  the  same  count.  This  motion  was  sustained, 
17 
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whereupon  the  state  asked  permission  of  the  court  to 
file  a  new  information,  which  request  was  overruled.  So 
far  as  the  record  shows,  no  new  information  was  tendered 
to  the  court.  The  state-  then  moved  the  court  to  proceed 
with  a  preliminary  examination,  to  determine  whether 
there  was  probable  cause  upon  which  to  hold  defendants 
to  the  next  term  of  court,  which  motion  was  overruled, 
the  reason  being,  as  the  record  recites,  that  the  court 
could  not,  on  account  of  pressure  of  business,  at  that 
time  proceed  with  a  preliminary  hearing,  and  for  the 
further  reason  that  such  a  hearing  would  be  unnecessary 
for  the  purposes  of  detaining  defendants,  and  that  one 
could  be  better  had  before  a  magistrate  upon  a  new  and 
sufficient  complaint.  It  is  further  recited  that,  should 
the  court  proceed  upon  a  preliminary  hearing,  it  would 
have  to  be  done  upon  some  charge  or-  complaint,  and  if 
upon  the  information,  it  could  not  be  had  because  it  ha/1 
been  quashed,  and  not  upon  the  complaint  filed  before 
the  committing  magistrate  in  this  case,  because  that,  like 
the  information,  was  subject  to  the  same  objections  that 
had  been  urged  and  sustained  as  to  the  latter. 

The  state  comes  to  this  court  on  exceptions,  contend- 
ing that  three  prejudicial  errors  were  committed  in  the 
rulings  above  mentioned,  viz.:  First,  in  quashing  the  in- 
formation; second,  in  refusing  to  allow  the  state  to  file  an 
amended  infonnation;  third,  in  declining  to  proceed  with 
the  examination  of  defendants  to  determine  whether 
there  was  probable  cause  to  hold  them  to  answer  at  the 
next  term  of  the  district  court.  The  lower  court  did  not 
err  in  sustaining  the  motion  to  quash  the  information. 
It  is  alleged  that  the  defendants  committed  the  crime 
charged  on  a  certain  day,  and  on  divers  other  days  be- 
tween that  and  a  subsequent  date.  This  is  not  a  continu- 
ing offense,  like  adultery,  but  under  section  224  of  the 
Criminal  Code  each  day  a  lottery  was  carried  on  a  sep- 
arate crime  was  committed.  State  v.  Pischel,  16  Nebr., 
490;  Smith  v.  State,  32  Nebr.,  105;  Wendell  v.  State,  46 
Nebr.,  823;  Barnhouse  v.  State,  31  Ohio  St.,  39;  State  v. 


Vol.  60]  JANUARY  TERM,  1900.  195 


State  V.  Dennison. 


Temple,  38  Vt,  37;  People  v.  Hamilton,  101  Mich.,  87.  The 
information  in  the  respect  stated  was  bad  for  duplicity, 
and  the  motion  to  quash  was  properly  sustained. 

It  is  also  argued  that  the  information  is  bad  because 
it  charged  in  a  single  count  at  least  two  separate  and 
distinct  offenses  as  having  been  committed  on  each  day 
mentioned  in  the  information.  This  point  is  well  taken. 
Section  224  of  the  Criminal  Code  declares:  "If  any  per- 
son shall  open,  set  on  foot,  carry  on,  promote,  make,  or 
draw,  publicly,  or  privately,  any  lottery,  or  scheme  of 
chance,"  he  shall  upon  conviction  be  liable  for  the  penalty 
prescribed  by  the  section.  The  doing  of  the  forbidden 
act  or  acts  either  publicly  or  privately  is  made  an  offense. 
It  will  be  observed  that  the  information,  in  a  single 
count,  alleges  that  the  defendants  did  "open,  set  on  foot, 
carry  on,  promote,'  make  and  draw,  publicly  and  pri- 
vately, a  lottery  and  scheme  of  chance."  It  being  charged 
in  the  same  count  that  the  defendants  carried  on  a  lot- 
tery and  made  drawing  both  publicly  and  privately,  the 
information  was  bad  for  duplicity. 

We  can  not  pass  upon  the  question  as  to  whether  the 
court  erred  in  refusing  to  permit  the  state  to  file  a  new 
information,  since  the  record  does  not  show  that  a  new 
one  was  tendered,  and  as  we  can  not  know  but  what  a 
new  information  may  have  contained  the  same  defects, 
or  others  equally  fatal,  it  is  impossible  for  us  to  deter- 
mine whether  the  court  erred  in  that  respect  or  not,  and 
that  point  will  therefore  not  be  considered. 

It  is  discretionary  with  a  district  court  whether  it 
will  sit  as  a  committing  magistrate  or  not.  As  the  rec- 
ord appears,  we  do  not  believe  that  the  lower  court 
abused  its  discretion  in  refusing  to  sit.  The  reasons  for 
such  refusal  seem  amply  sufficient. 


Exceptions  overrulbi). 
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F.  Ashpole,  appellee,  v.  Frank  Hallgren  et  al.,  ap- 
pellants. 

Filed  May  2,  1900.    No.  9,217. 

1.  Beview:   Objection  Below.    On  an  appeal  from  an  order  confirm- 

ing  a   sale,    the   court   will   consider   only    objections    specially 
made  in  the  district  court. 

2.  Error:    Presumption.     Error  in   the   proceedings   of   the   district 

court  will  not  be  presumed,  but  must  be  affirmatively  shown. 

Appeal  from  the  district  court  of  Phelps  county. 
Tried  below  before  Beall,  J.    Affirmed. 

Francis  G,  Earner,  for  appellants. 

Roberts  <t  St.  Clair,  contra. 

NORVAL,  C.  J. 

This  appeal  is  prosecuted  from  an  order  confirming  the 
sale  of  real  estate  under  a  mortgage  foreclosure.  Tho 
first  point  made  in  the  brief  of  appellants  is  that  there  is 
no  decree,  and  without  one  there  can  be  no  valid  sale. 
This  objection  is  made  for  the  fir^t  time  in  this  court, 
which  is  too  late.  Toscan  v,  Dcvries,  57  Nebr.,  276.  Alore- 
over,  the  record  fails  to  show  that  a  decree  of  foreclosure 
was  not  rendered.  It  is  true  no  copy  of  the  decree  is 
before  us,  but  the  certificate  of  the  clerk  of  the  trial  court 
attached  to  the  transcript  does  not  show  that  the  entire 
record  was  brought  to  this  court.  Error  is  never  pre- 
sumed, but  must  be  made  to  appear  affirmatively.  What 
has  been  said  applies  to  the  second  objection  made 
against  the  sale,  namely,  that  there  is  no  finding  of  the 
several  amounts  claimed  to  be  due.  This  objection  is 
therefore  overi'uled. 

The  following  points  are  argued  in  the  brief  of  appel- 
lants for  vacating  the  sale: 

1.  The  interest  of  Frank  Uallgren,  and  others,  and  not 
that  of  the  owner  of  the  premises,  was  appraised. 

2.  A  copy  of  the  aflSdavit  of  publication  of  the  notice 
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of  sale  is  not  attached  to  the  sheriflE's  return  on  the  order 
of  sale. 

3.  The  appraisement  is  signed  by  the  sheriff,  while  his 
deputy  certifies  that  the  appraisers  were  called  and  sworn 
by  him. 

4.  The  sheriflf^s  return  and  deputy's  certificate  contra- 
dict each  other. 

5.  No  notice  was  given  defendants  of  the  time  the 
premises  were  to  be  ai)praised. 

These  objections  were  not  brought  to  the  attention  of 
the  trial  court  before  confirmation,  and  are  not  available 
here.  We  are  mindful  of  the  fact  that  one  of  the  objec- 
tions to  the  sale  made  below  was  that  the  notice  of  sale 
was  published  only  twenty-eight  days,  but  this  was  in- 
sufficient to  challenge  the  attention  of  the  district  court 
to  the  point  that  a  copy  of  the  affidavit  of  publication  of 
the  sale  notice  was  omitted  from  the  return  of  the  sheriff. 
The  appeal  has  doubtless  accomplished  the  puii^ose  of 
the  appellants,  and  no  error  appearing  of  record,  the  or- 
der of  confirmation  is 

Affirmed. 


Ed  Reynolds  v.  William  M.  Smith. 

FII.ED  May  2,  1900.     No.  9,208. 

Preferring  Creditor.  An  insolvent  corporation  may  not  prefer  a 
creditor  of  one  of  its  officers  and  stockholders.  Ingioersen  v, 
Edgecomhe,  42  Nebr.,  740;  TiUson  v.  Downing,  45  Nebr.,  549;  Seeds 
Dry-Plate  Co,  t?.  Ueyn  Photo-Supply  Go,,  57  Nebr.,  214,  followed. 

Error  to  the  district  court  for  Wayne  county.    Tried 
below  before  Robinson,  J.    Reversed. 

Wright  &  Thomas  and  Wright  &  Stmd,  for  plaintiffs  in 
error. 

Milchrist  d  Robinson  and  A.  A,  Welch,  contra. 
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NORVAI.,  0.  J. 

This  case  was  tried  in  the  court  below,  without  a  jury, 
on  an  agreed  statement  of  facts,  from  which  we  gather 
that,  in  May,  1895,  one  Hood  and  wife  purchased  a  stock 
of  goods  from  one  William  M.  Smith,  giving  him  therefor 
their  certain  promissory  notes.  After  conducting  busi- 
ness for  some  months  succeeding  this  purchase,  the 
Hoods  and  one  Zienert  formed  a  corporation  under  the 
name  of  the  Wayne  Clothing  Company,  turning  over  to 
it  said  stock  of  goods  in  payment  for  its  share  of  stock. 
Of  this  corporation  Zienert  was  president,  and  Hood 
secretary  and  treasurer.  After  the  corporation  was 
formed,  it,  by  its  said  president  and  secretary,  wcecuted 
and  delivered  to  Smith  its  promissory  notes  for  the 
amount  of  the  debt  owing  by  Hood  to  Smith  for  s^d 
stock  of  goods,  that  debt  being  the  only  consideration 
on  which  said  notes  wore  based,  and  secured  their  pay- 
ment by  a  chattel  mortgage  on  the  goods.  There  is  noth- 
ing in  the  statement  of  facts  to  show  that  by  this  trans- 
action the  debt  from  the  Hoods  to  Smith  was  cancelled. 
This  mortgage  was  afterwards  foreclosed  by  Smith,  he 
bidding  in  the  property  at  the  sale.  It  appears,  as  a 
necessary  conclusion  from  the  facts  agreed  upon,  that 
at  the  time  this  chattel  mortgage  was  executed,  said 
corporation  was  in  debt  to  an  amount  exceeding  its 
assets,  and  was  in  fact  insolvent.  After  the  foreclosure 
sale,  and  while  Smith  was  in  possession  of  the  goods, 
they  were  attached  in  a  suit  instituted  by  one  of  the 
creditors  of  the  corporation,  and  Smith  replevied  them 
from  the  sheriff,  Ed  Reynolds,  the  defendant  below.  On 
trial,  judgment  in  favor  of  Smith  was  rendered,  and  the 
sheriff  brings  this  case  to  this  court  on  petition  in  error. 

In  rendering  its  judgment  in  favor  of  Smith,  the  lower 
court  erred.  While  the  notes  and  mortgages  mentioned 
were  directly  from  the  corporation  to  Smith,  there  waa 
no  novation,  but  the  debt  of  the  Hoods  to  Smith  still 
existed,  so  far  as  the  record  discloses,  and  the  legal  effect 
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of  this  transaction  was  therefore  nothing  other  than  that 
of  the  corporation  constituting  itself  a  surety  for  the  debt 
of  the  Hoods,  one  of  whom  was  an  officer  and  stockholder 
ill  the  corporation.  By  the  foreclosure  proceedings,  the 
creditor  of  an  officer  and  stockholder  of  the  corporation 
was  preferred  to  its  general  creditors,  it  being  insolvent. 
The  transaction, then,  was  a  fraud  upon  these  other  credit- 
ors, and  illegal.  Ingwcrsen  v.  Edgecombe,  42  Nebr.,  740;  Till- 
son  V.  Downing y  45  Nebr.,  549;  Seeds  Dry-Plate  Co.  v.  Heyn 
Photo-Supply  Co.y  57  Nebr.,  214.  An  insolvent  corpora- 
tion can  no  more  legally  prefer  a  creditor  of  one  of  its 
officers  than  it  can  such  officer  or  stockholder  directly. 

Under  the  facts  as  agreed  upon,  the  judgment  must 
be  reversed,  and  the  lower  court  is  instructed  to  render 
judgment  in  accordance  with  this  opinion. 

Bbversed  and  remanded. 


Wabaska  ELEomic  CJompany  v.  Ctty  op  Wymore. 

Filed  May  2,  1900.    No.  9,256. 

1.  Pl«tdlnff:    Facts.     A   pleading  should  state  facts  and  not  mere 

condnsions. 

2.  Injunction:    Petition.     A  petition  for  an  injunction  should  dis- 

close with  deflniteness  and  particularity  the  threatened  injury 
which  the  court  is  asked  to  restrain  the  defendant  from  com- 
mittingr. 

3. :    Reicedt  at  Law.    An  injunction  will  not  lie  to  enjoin  the 

breach  of  a  contract  where  the  party  complaining  has  a  plain 
and  adequate  remedy  at  law. 

4.  City  of  Second  Class:  Ei^BcrrRiG  Light.    A  city  of  the  second  class, 

having  less  than  5,000  inhabitants,  has  no  authority  to  regulate 
the  rates  and  charges  which  an  electric  light  company  may 
charge  its  customers  for  lights. 

5.  Ultra  Vires.    In  attempting  to  legislate  upon  matters  beyond  its 

jurisdiction,  th6  governing  body  of  a  city  does  not  represent 
•   the  city;  does  not  act  as  its  agent,  nor  by  color  of  its  authority. 
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6.  :    Action  for  Damages.     An  action  can  not  be  maintained 

against  a  city  for  an  act  done  by  its  officers  outside  the  actual 
and  apparent  scope  of  their  authority. 

7.  Mayor  and  Council:    Injunction.     If  a  mayor  and  council  of  a 

city  threaten  to  exceed  their  authority  and  adopt  an  ordinance 
which  will  be  prejudicial  to  the  rights  of  an  individual,  an  in- 
junction, in  a  proper  case,  may  Issue  against  them,  but  not 
against  the  city. 

Error  to  the  district  court  for  Gage  county.     Tried 
below  before  Letton,  J.    Affirmed. 

Hazlett  d  Jack,  for  plaintiff  in  error. 

A.  D,  McCandlesSy  contra. 

Sullivan,  J 

The  Wabaska  Electric  Company  commenced  an  action 
against  the  city  of  Wymore,  alleging  in  its  petition  that 
the  defendant  is  a  city  of  the  second  class  having  less 
than  5,000  inhabitants;  that  the  plaintiff  is  the  assignee 
and  owner  of  a  contract  whereby  it  secured  the  exclusive' 
]>rivilege  for  twenty-one  yeai*s  to  construct  and  operate 
in  said  city  an  electric  light  plant  for  the  purpose  of  fur- 
nishing tlie  city  and  its  inhabitants  with  electric  lights. 
It  is  further  alleged:  "3.  Plaintiff  furtl^er  says,  that  the 
said  city  is  endeavoring  to  harass  the  operations  of  said 
plaintiff  by  passing  or  proposing  to  pass  ordinances 
which  will  deprive  the  plaintiff  of  the  right  to  operate 
its  plant  in  such  a  manner  that  the  same  shall  be  self- 
^'ustjiining.  4.  That  the  said  defendant,  by  virtue  of  said 
ordinance,  is  under  contract  to  locate  and  use  six  arc 
lights  upon  the  streets  of  said  city,  and  to  pay  monthly 
rental  tlierefor  of  eight  dollars  ('?S.OO)  per  month  for  each 
light,  which  said  plant  was  in  successful  operation,  with 
the  said  lights  prior  to  said  January  1st,  1890.  5.  Plain- 
tiff further  says,  that  the  defendants  threatened  to  and 
unless  restrained  by  the  court,  will  discontinue  the  use 
of  said  lights  as  provided  by  said  ordinance,  and  further 
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threaten  to,  and  unless  restrained  by  this  court,  will 
enact  an  ordinance  governing  the  plaintiff's  private  con- 
tracts with  its  consumers,  and  establishing  rates  which 
will  be  wholly  inadequate  for  the  service  rendered;  this 
plaintiff  says  he  has  no  other  adequate  remedy  at  law, 
except  in  a  court  of  equity." 

The  prayer  of  the  petition  is  that  the  defendant  be  en- 
joined from  violating  its  contract  and  from  attempting 
to  regulate  plaintiff's  charges  for  supplying  its  customers 
with  lights.  The  court,  on  demurrer,  decided  that  the 
facts  stated  did  not  constitute  a  cause  of  action  and  gave 
judgment  on  the  merits  in  favor  of  the  defendant.  The 
judgment  is  right  and  must  be  aflBrmed. 

The' first  allegation  above  quoted  is  the  statement  of  a 
conclusion  and  not  the  statement  of  a  fact.  The  injunc- 
tion provided  by  the  Code  "is  a  command  to  refrain  from 
a  particular  act."  The  third  paragraph  of  the  petition 
does  not  show  specifically  the  contemplated  action  which 
it  is  claimed  will  prevent  the  plaintiff  from  receiving  just 
returns  upon  its  investment.  The  threatened  wrong  is 
not  pointed  out  with  such  definiteness  and  particularity 
as  to  justify  the  allowance  of  an  injunction.  In  Blakeslce 
^.  Missouri  P.  R.  Co.,  43  Nebr.,  61,  65,  it  is  said:  "The 
pleading  in  an  action  of  injunction  to  obtain  the  relief 
should  set  forth  the  particular  act  or  acts,  from  the  doing, 
or  threatening  to  do,  which  it  is  asked  of  the  court  to 
command  the  party  to  refrain." 

The  averment  that  the  defendant  is  threatening  to  dis- 
continue the  use  of  the  six  arc  lights  for  which  it  agreed 
to  pay  $48  a  month,  does  not  disclose  any  ground  for 
equitable  relief.  The  mere  disuse  of  the  lights  would 
not,  of  itself,  be  prejudicial  to  the  company;  and  it  is  not 
alleged  that  the  city  intends  to  withhold  payment  of 
the  monthly  installments  in  violation  of  its  contract. 
But  if  a  breach  of  the  agreement  in  this  particular  were 
contemplated,  an  injunction  would  not  be  granted,  for 
there  is  in  such  case  a  plain  and  adequate  remedy  at 
law.    Teriy  v.  Beatrice  Starch  Co.,  43  Nebr.,  866;  Car  stem 
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V.  McDonaldf  38  Nebr.,  858;  Drummond  v.  Crane,  159  Mass., 
577. 

There  remains  to  be  considered  the  fifth  paragraph  of 
the  petition,  wherein  it  is  stated  that  the  city  intends  to 
adopt  an  ordinance  interfering  with  the  plaintiff's  private 
contracts  and  reducing  its  rates  and  charges  so  low  as 
to  make  the  operation  of  the  electric  light  plant  unprofit- 
able. In  dealing  with  this  feature  of  the  case  it  is  not  nec- 
essary to  determine  whether  the  city  was  authorized  by 
its  charter,  as  it  existed  in  1889,  to  grant  to  any  person, 
company  or  corporation,  an  exclusive  franchise  for  the 
erection  and  operation  of  an  electric  light  plant.  The 
plant  has  come  into  being;  it  is  now  established,  and  the 
owner  thereof  has  the  right  to  furnish  light  to  its  private 
customers  on  such  terms  as  may  be  mutually  satisfactory 
to  the  parties  concerned.  The  defendant  has  plainly  no 
power  or  authority  to  regulate  the  plaintiff's  charges  for 
lights  furnished  to  the  inhabitants  of  Wymore.  The  legis- 
ture  has,  of  course,  the  right  to  fix  the  price  at  which  gas 
or  electric  lights  shall  be  supplied  by  one  who  enjoys  a 
monopoly  of  the  business  by  reason  of  having  an  exclusive 
franchise  {Munn  v.  Illinois,  94  U.  S.,  113;  Spring  Valley 
Water  Works  v.  Schottler,  110  U.  S.,  347);  and  such  right 
may  be  delegated  to  the  governing  body  of  a  public  or 
municipal  corporation.  But  the  power  of  regulating  the 
charges  for  electric  lights  is  not  found  among  the  grant 
of  powers  contained  in  defendant's  charter.  There  is  no 
such  authority  given,  either  expressly  or  by  implication, 
and,  therefore,  it  does  not  exist.  Lewisville  Natural  Oas 
Go.  V.  State,  135  Ind.,  49;  In  re  Pryor,  55  Kan.,  724;  City 
of  St  Louis  V.  Bell  Telephone  Co,,  96  Mo.,  623;  Spaulding  v. 
City  of  Lowell,  23  Pick.  [Mass.],  71.  In  the  last  men- 
tioned case  Shaw,  C.  J.,  speaking  of  the  powers  of  munici- 
pal corporations,  said,  page  74:  They  "can  exercise  no 
powers  but  those  which  are  conferred  upon  them  by  the 
act  by  which  they  are  constituted,  or  such  as  are  nec- 
essary to  the  exercise  of  their  corporate  powers,  the  per 
formance  of  their  corporate  duties,  and  the  accomplish- 
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ment  of  the  purposes  of  their  association."  The  adoption 
of  the  ordinance  referred  to  in  the  fifth  paragraph  of  the. 
petition,  being  entirely  beyond  the  power  of  the  city 
authorities,  and  being  an  act  which  would,  according  to 
the  showing  of  the  plaintiff,  result  in  irreparable  injury, 
should,  doubtless,  be  enjoined,  if  the  proper  parties 
were  before  the  court.  People  v.  SUirtevant^  9  N.  Y., 
263;  People  v.  Dtvyer,  90  N.  Y.,  402;  Spring  Valley  Water- 
works V.  Bartlett,  16  Fed.  Rep.,  615;  Roh&rts  v.  City  of 
Louisville,  92  Ky.,  95;  High,  Injunctions,  sec.  1241.  But 
the  mayor  and  city  council  are  not  parties  to  this  suit, 
and  we  do  not  understand  that  an  action  will  ever  lie 
against  a  city  for  an  act  done  by  one  of  its  ofiicers  out- 
side the  scope  of  his  authority.  The  mayor  and  council 
have  power  to  enact  ordinances,  but  that  power  is  plainly 
limited  by  the  law  under  which  the  city  is  organized.  In 
attempting  to  legislate  upon  matters  beyond  its  jurisdic- 
tion, the  governing  body  of  a  city  does  not  represent  the 
city;  does  not  act  as  its  agent,  nor  by  color  of  its  author- 
ity. It  is  like  any  other  agent  who  transcends  his 
authority,  and  it,  and  not  its  principal,  must  answer  for 
the  wrongful  act  done  or  threatened.  If  the  authorities 
of  Wymore  are  threatening  to  do  an  illegal  act  obviously 
beyond  the  scope  and  limit  of  their  agency,  the  injunction 
must  go  against  them  and  not  against  the  city.  The 
judgment  of  the  district  court  is 

Affirmed. 


John  W.  James  v.  Thomas  S.  Higginbotham. 

FiLEP  Mat  2,  1900.    No.  9,938. 

Kotion  for  New  Trial:  Assignment  of  Error.  A  judgment  will  not 
be  reversed  for  error  of  law  occurring  at  the  trial,  unless  it  is 
alleged  in  the  petition  in  error,  and  shown  by  the  record,  that 
the  court  erred  in  overruling  the  motion  for  a  new  trial. 

Error  to  the  district  court  for  Otoe  county.     Tried 
below  before  Ramsey,  J.    Affirmed, 
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Sloan  d  Morariy  S.  J.  Stevenson,  fif.  D.  Pound  and  Roscoe 
Pound,  for  plaintiff  in  error. 

John  G.  Watmn,  John  V.  Morgan,  John  W.  Dixon  and  E. 
P.  Warren,  contra. 

Sin.LIVAN,  J. 

Thomas  S.  Ilisginbotham  sued  John  W.  Jam€?is  in  the 
district  court  of  Otoe  county  and  obtained  a  verdict  and 
judfijment  against  him.  The  rulings  of  the  court,  assigned 
for  error  in  the  petition  in  error,  were  all  made  during 
the  progress  of  the  trial.  It  may  be  that  some  of  these 
rulings,  or  all  of  them,  were  prejudicially  erroneous,  but, 
conceding  that  fact,  the  judgment  must,  nevertheless,  be 
affirmed.  The  decision  of  the  court  on  the  motion  for 
a  new  trial,  is  not  alleged  as  error  and  can  not,  therefore, 
be  considered.  Keviewing  courts  are  authoriz(Ml  to  con 
sider  only  the  errors  specified  in  the  petition  in  error. 
All  others  are  waived.  To  justify  the  reversal  of  a  judg 
ment  for  errors  of  law  occurring  at  the  trial,  it  must  ap 
pear,  not  only  that  the  alleged  errors  were  committed 
but  also  that  the  court  erred  in  denying  the  application 
for  a  new  trial.  We  believe  it  has  never  been  held  in  a 
law  case  that  a  judgment  should  be  reversed  for  error 
occurring  at  the  trial,  unless  there  was,  in  addition  to 
such  error,  averment  and  proof  of  error  in  the  order 
denying  the  motion  for  a  new  trial.  Kegardless  of  ante- 
cedt^nt  errors,  an  application  for  a  new  trial  may  be  prop- 
erly denied  for  the  reason  that  it  was  not  filed  during  the 
trial  term,  or  within  three  days  after  the  verdict  was 
returned  \Bradhy  v.  Slater,  58  Nebr.,  554),  or  on  the 
ground  that  the  errors  committed  were  not  the  errors 
assigned.  Whether  or  not  there  was  error  in  the  order 
overruling  the  motion  for  a  new  trial  in  this  case,  we  can 
not  decide,  because  that  question  is  not  presented  by 
the  record  for  decision.  And  without  deciding  that  a 
new  trial  should  have  been  granted  by  the  district  court, 
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we  can  not,  of  course,  reverse  the  judgment  and  thus,  in 
effect,  vacate  the  verdict.  The  following  cases  are  re- 
ferred to  in  support  of  our  conclusion:  Carson  v.  Funk, 
27  Kan.,  524;  Clark  v.  Schnur,  40  Kan.,  72;  Struthers  v. 
Fuller,  45  Kan.,  735;  Dryden  v.  Chicago,  K.  &  N.  R.  Co., 
47  Kan.,  445;  Wright  v.  Darst,  55  Pac.  Kep.  [Kan.],  516; 
Douglas  Co.  v.  tiparks,  7  Okla.,  259,  54  Pac.  Rep.,  467; 
Beall  V.  Mutual  Life  Ins.  Co.,  7  Okla.,  285,  54  Pac.  Rep., 
474;  City  of  Terre  Haute  v.  Fagan,  52  N.  E.  Rep.  [Ind.], 
457;  Armstrong  v.  Elliott,  49  S.  W.  Rep.  [Tex.],  635.  The 
judgment  of  the  district  court  is 

Affirmed. 


Charles  T.  Jenkins  v.  State  of  Nebraska. 

Filed  May  2,  1900.    No.  10,596. 

1.  Plaintiff  in   Beplevin:    Statutory   Bond:      Possession   of   Prop- 

erty, a  plaintiff  in  replevin  who  has  given  the  statutory  bond, 
is  entitled  to  the  possession  of  the  property  in  dispute  during 
the  pendency  of  the  action. 

2.  Appeal:     Vacation    of    Judgment    Below.      When    an    appeal    is 

docketed  in  the  district  court,  the  judgment  appealed  from  is 
vacated  and  annulled;  and  the  litigants  are,  with  respect  to 
their  leg-al  rights,  where  they  were  at  the  commencement  of 
the  suit. 

3.  :     Restitution.     When   a   judgment   is   vacated   by   appeal, 

after  having  been  carried  into  execution,  the  appellant  is  en- 
titled to  have  restitution. 

4.  Order  of  Bestitution:    Contempt.     A  party  who  willfully  fails  to 

comply  with  a  lawful  order  for  restitution  may  be  proceeded 
aguinst  as  for  a  criminal  contempt. 

5.  Contemner   May   Purge.     One   who  is   in  contempt   of   court   by 

reason  of  disobejring  an  order  to  restore  the  subject  of  litiga- 
tion, may  purge  himself  of  such  contempt  by  showing  that  his 
failure  to  comply  with  the  order  was  not  attributable  to  mere 
contumacy,  but  was  due  to  an  inability  (not  voluntarily  cre- 
ated) to  comply  with  such  order. 

Error  to  the  district  court  for  Butler  county.    Tried 
below  before  Sedgwick,  J.    Affirmed. 
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Kehearing  of  case  reported  in  59  Nebr.,  68. 

Charles  T,  Jenkins  and  Burr  &  Burr,  for  plaintiflf  in 
error. 

W.  W.  Stowell  and  George  P.  Sheestey^  contra,  argued: 
In  replevin  cases,  other  than  of  distress,  the  ownership 
is  determined  by  the  result  of  the  suit.  Pending  this,  the 
property  was  regarded  as  in  the  custody  of  the  law, 
though  in  the  plaintiff's  possession.  Wells,  Replevin,  sec. 
470;  Bruner  v.  Dyhall,  42  111.,  34;  Bardy  v.  Keeler,  56  111., 
152;  Stevens  v.  Tuite,  104  Mass.,  332;  Miller  v.  White,  14 
Fla.,  435;  Milliken  v.  Sclye,  6  Hill,  623. 

SULLWAN,  J. 

This  case  is  before  us  on  rehearing.  The  former 
opinion  {Jenkins  v.  State,  59  Nebr.,  68),  contains  a  suffi- 
cient statement  of  the  facts  upon  which  our  decision  is 
grounded.  The  defendant  has,  in  his  supplemental  brief, 
exhaustively  reviewed  the  authorities  touching  the  power 
of  the  district  court  to  make  the  order  for  restitution  and 
to  enforce  it  by  proceeding  against  him  for  contempt; 
but  he  has  entirely  failed  to  convince  us  that  the  conclu- 
sion heretofore  reached  upon  that  question  is  erroneous. 
Further  investigation  and  reflection  has  only  strength- 
ened and  confirmed  us  in  our  conviction  that  the  order 
complained  of  was  made  by  the  trial  court  in  the  exercise 
of  jurisdiction,  and  is,  therefore,  valid  and  enforceable. 
The  plaintiflf  in  the  replevin  suit  has  given  the  statutory 
bond  and  was  entitled  to  the  possession  of  the  property 
in  controversy  during  the  pendency  of  the  action.  The 
appeal  vacated  the  judgment  in  favor  of  Jenkins  and 
extinguished  absolutely  and  irrevocably  every  right  and 
advantage  resulting  from  the  decision  of  the  county  court 
in  his  favor.  Campbell  v.  Howurd,  5  Mass.,  376;  Curtiss  v. 
Beardsley,  15  Conn.,  518;  Bender  v.  Loekett,  64  Tex.,  566; 
Moore  v.  Jordan,  65  Tex.,  395;  Ijiica^  v.  Bennington,  86  111. 
88;  Rogers  v.  Hatch,  9>  Nev.,  35. 
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The  docketing  of  the  cause  in  the  district  court  did  not 
merely  arrest  the  execution  of  defendant's  judgment  and 
leave  the  parties  where  they  were  at  the  moment  the 
appeal  became  effective;  it  went  farther  and  left  them, 
with  respect  to  their  legal  rights,  where  they  were  when 
the  suit  was  instituted.  Murphy  v.  Meiritt,  63  N.  Car., 
502;  Patton  v.  Oashy  99  N.  Car.,  280;  Minneapolis  Harvester 
Works  V.  Hedges,  11  Nebr.,  48;  O^Leary  v.  Iskey,  12  Nebr., 
136.  In  2  Ency.  PL  &  Pr.,  325,  it  is  said:  "The  vacation 
of  the  decree,  judgment,  or  order  appealed  from  restores 
the  cause  pending  the  appeal  to  the  state  in  which  it 
stood  before  the  decision  was  made." 

If  the  appeal  merely  suspended  the  right  to  enforce 
the  judgment,  Creighton  v.  Keith,  50  Nebr.,  810;  Runyan 
V.  Bennett  J  4  Dana  [Ky.],  599;  Board  of  Commissioners  v. 
Gorman,  19  Wall.  [U.  S.],  661;  Robertson  v.  J)avidson,  14 
Minn.,  427,  and  other  cases  holding  that  whatever  is  done 
under  a  judgment  before  it  is  superseded  is  not  undone  by 
the  supersedeas,  would  be  in  point.  But  since  the  effect 
of  an  appeal  to  the  district  court  is  to  blot  out  the  judg- 
ment or  order  appealed  from,  those  cases  are  not  perti- 
nent. The  judgment  in  favor  of  Jenkins  having  been 
annulled  by  the  appeal,  it  was  his  duty  to  make  prompt 
restitution  of  the  proceeds  of  the  wheat;  and  the  district 
court  having  jurisdiction  of  the  parties  and  the  subject 
of  the  suit,  was  vested  with  ample  authority  to  enforce, 
in  a  summary  manner,  the  performance  of  that  duty. 
Anheuser-Bvsch  Brewing  As_s'n  v.  Hier,  55  Nebr.,  557;  Flem- 
ings v.  Riddicky  5  Gratt.  [Va.],  272;  Northwestern  Fuel  Co. 
V.  Brock,  139  U.  S.,  216;  First  Nat.  Bank  v.  Elliott,  60  Kan., 
172;  Gott  V.  Powell,  41  Mo.,  416;  Jones  v.  Hart,  60  Mo.,  362; 
Tott  V.  People,  91  111.,  11;  Keen  v.  Saxton,  17  N.  J.  Law, 
313;  18  Ency.  PL  &  Pr.,  882.  The  order  directing  Jenkins 
to  make  restitution  was  a  lawful  order,  and  it  was  his 
duty  to  comply  with  it,  if  it  was  within  his  power  to  do 
so.  If  he  willfully  disobeyed  the  order,  the  court  had 
authority  to  punish  him  for  contempt.  People  v.  Neill,  74 
111.,  68;  Knott  v.  People,  83  111.,  532;  Dawley  v.  Brown,  43 
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How.  Pr.  [N.  Y.],  17;  Anonymous,  2  Salk.,  588;  Doe  v. 
WilUams.  29  Eng.  C.  L.,  *381;  Greer  v.  MeCleUand,  1  Phila. 
[Pa.],  128;  18  Ency.  PL  &  Pr.,  896;  Cobbey,  Replevin,  sec. 
718.  Section  669  of  the  Code  of  (^ivil  Procedure  confers 
upon  every  court  of  record  authority  to  punish,  as  for 
criminal  contempt,  any  "willful  disobedience  of,  or  re- 
sistance wilfully  offered  to  any  lawful  process  or  order 
of  said  court."  The  defendant  might,  of  courae,  have 
purged  the  contempt  by  showing  that  his  failure  to  make 
restitution  was  not  attributable  to  mere  contumacy,  but 
was  due  to  an  inability  (not  voluntarily  created)  to  obtain 
the  necessary  funds.  This  he  did  not  do.  The  evidence 
given  at  the  trial  justified  the  court  in  finding  that 
Jenkins  had '  resources  and  was,  at  that  time,  without 
any  valid  excuse  for  not  restoring  to  Myatt  or  paying  into 
court  the  proceeds  of  the  wheat;  and  it  did  not  err  in 
adjudging  him  to  be  guilty  of  contempt,  and  adjudging 
that  he  be  committed  to  the  jail  of  Kutler  (»ounty  until  he 
should  purge  himself  of  the  contempt  by  complying  with 
the  order  of  restitution.  The  judgment  of  affirmance  is 
adhered  to. 

Affirmed. 


Mrs.  Annie  K.  Kampman,  appeli.ee,  v.  Bascum  Nice- 
waner ET  AL.,  APPKI.LAXTS. 

Filed  May  2,  1900.    No.  9,233. 

1.  Confirmation  of  Sale:  Vacation  of  Ordkr.  A  court  of  equity, 
when  justice  requires  it  and  its  powers  are  seasonably  invoked, 
may  vacate  an  order  confirming"  a  judicial  sale  and  discharge 
the  purchaser  who  has  become  such  throuo^h  fraud,  accident  or 
mistake. 

2. :     Equitable  Relief.     An  order  confirming  a  judicial  sale 


adjudicates  only  the  proceedings  under  the  order  of  sale:  it 
has  no  relation  to  such  ij^rounds  for  equitable  relief  as  were 
unknown  to  the  parties  and  to  the  court  at  the  time  the  order 
of  confirmation  was  entered. 

3.  Judicial  Sale:   Appraisement  of  Property.    Where  no  attack  has 
been  made  on  an  appraisement  of  property  for  the  purpose  of 
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a  judicial  sale,  an  order  setting  aside  such  appraisement  is  un- 
authorized. 


4. :    Second  Appraisement.    There  is  no  authority  in  the  law 

for  a  second  appraisement  of  property  for  the  purposes  of  a 
judicial  sale,  unless  such  property  remains  unsold  for  want  of 
hidders,  after  having  been  twice  advertised  and  twice  offered 
for  sale  under  the  first  appraisement. 

Appeal  from  the  district  court  of  Antelope  county. 
Heard  below  before  Robinson,  J.    Reversed. 

J.  F.  Boyd,  for  appellants: 

That  appellee  had  full  knowledge  of  each  succeed- 
ing step  of  the  proceedings  through  her  agent,  can  not 
be  questioned,  and  this  fact  is  clearly  established  by 
the  evidence  in  this  case.  Notice  to  the  agent  being 
notice  to  the  principal,  she  is  bound  by  it.  Pereau  v.  Fred- 
erick^ 17  Nebr.,  117;  Merriam  v.  Calhoun,  15  Nebr.,  569; 
Wullemcaber  v.  Dunigan,  30  Nebr.,  877. 

Even  if  her  agents  had  no  authority  to  make  the  bid 
for  appellee,  it  must  be  conceded  that  she  through  them 
had  notice  of  the  nature  of  this  bid  before  confirmation, 
and,  without  protest  or  objection  thereto,  asked  to  have 
the  sale  confirmed  and  deed  executed.  No  objection 
whatever  being  made  until  after  the  sheriff  had  com- 
menced proceedings,  by  attachment  in  the  district  court, 
this  delay  by  appellee  amounts  to  a  ratification  and  con- 
firmation of  the  sale,  and  she  is  estopped  from  denying 
the  validity  of  the  bid  made  by  her  agents  in  her  behalf. 
Prine  v.  Syverson,  37  Nebr.,  860;  Swartz  v.  Duncan,  38 
Nebr.,  782. 

H.  D.  Kelly  and  Fred  H.  Free,  contra: 

A  judicial  sale  can  be  set  aside  for  irregularities  and 
an  alias  order  of  sale  issued,  and  a  new  appraisement 
made.  Nebraska  Loan  d  Trust  Co.  v.  Hamer,  40  Nebr., 
281. 

The  appellee  did  not  act  through  any  authorized  agent, 
as  the  facts  disclosed. 
18 
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The  record  discloses  that  there  was  no  laches  on  the 
part  of  appellee.  At  the  very  term  of  court  at  which  the 
first  sale  was  confirmed  she  moved  the  court  to  set  the 
sale  aside  for  the  reason  that  there  was  a  grave  mistake 
and  irregularities  in  the  sale.  Appellants  have  cited  the 
case  of  Swartz  v.  Duncan,  38  Nebr.,  782.  This  case  is  not 
in  any  way  in  point.  The  facts  in  the  case  are  that  the 
plaintiff  there  rested  on  his  rights  for  a  term  of  five  years 
or  more  without  any  objection.  In  the  case  at  bar  there 
is  a  repudiation  of  the  acts  of  the  parties,  a  disclaimer 
and  motion  to  set  aside,  all  made  within  the  very  term 
of  court  at  which  the  first  confirmation  was  had. 

Sullivan,  J. 

Annie  K.  Kampman  employed  H.  D.  Kelly,  Esq.,  of 
the  Madison  county  bar,  to  act  for  her  in  foreclosing  a 
mortgage  covering  real  estate  situate  in  Antelope  county, 
and  directing  him,  in  case  the  property  should  be  sold 
under  a  decree  of  the  court,  to  bid  the  amount  of  her 
claim,  but  under  no  circumstances  to  bid  more  than  that 
amount.  In  pursuance  of  his  employment,  Mr.  Kelly, 
in  behalf  of  his  client,  commenced  an  action  in  the  dis- 
trict court  against  the  owner  of  the  land  and  others  hav- 
ing interests  therein,  obtained  a  decree  of  foreclosure, 
and  caused  an  order  of  sale  to  be  issued  for  its  enforce- 
ment. He  then  wrote  H.  L.  McGinitie  of  Neligh  as 
follows: 

"An  order  of  sale  hag  been  issued  in  the  case  of  Annie 
K.  Kampman  vs.  Bascom  Nicewaner  in  the  district  court 
of  your  county  and  is  no  doubt  now  being  advertised  for 
sale.  Will  you  kindly  look  the  matter  up  and  bid  the 
land  in  in  the  name  of  the  plaintiff  for  t\vo  thirds  of  the 
appraised  valuation  in  case  there  are  no  other  bidders, 
but  in  case  there  are  other  bidders,  then  bid  the  land  up 
to  the  amount  of  our  claim  and  oblige." 

Mr.  McGinitie,  acting  under  the  authority  of  this  letter, 
attended  the  sale  and  caused  the  mortgaged  premises 
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to  be  struck  off  to  Mrs.  Kampman  for  the  sum  of  $934. 
The  appraised  value  of  the  property  was  $1,368.11,  and 
the  amount  of  plaintiff's  claim  at  the  time  of  the  sale 
was  f574.73.  After  the  sale  had  been  confirmed  Mr. 
Kelly  discovered  that  the  land  had  been  bought  in  in 
violation  of  his  client's  instructions  and  thereupon,  and 
during  the  same  term  at  which  the  order  of  confirmation 
was  entered,  moved  the  court  to  rescind  its  action  and 
direct  a  resale  of  the  property.  This  motion  was  sus- 
tained and  the  sale  and  appraisement  were  set  aside. 
The  property  was  afterwards  reappraised;  its  valuation 
was  fixed  at  $581.97,  and  it  was  sold  to  the  plaintiff  for 
$662.31.  From  an  order  confirming  the  second  sale,  E.  C. 
Coon,  the  owner  of  the  property,  prosecutes  this  appeal. 
Under  the  circumstances  disclosed  by  the  record  the 
court  was  undoubtedly  warranted  in  revoking  the  order 
of  confirmation  and  releasing  the  plaintiff  from  her  bid; 
not  because  the  authority  conferred  upon  Kelly,  to  bid 
the  amount  of  the  mortgage  debt,  was  incapable  of  being 
delegated  {Renwick  v,  Bancroft,  56  la.,  527;  Bodine  v.  Ex- 
change Fire  Ins.  Co.,  51  N.  Y.,  117;  Grady  v.  American  Cen- 
tral Ins.  Co.y  60  Mo.,  116;  McKinnon  v.  Vollmar,  75  Wis., 
82),  nor  because  the  plaintiff  could  not  be  bound  beyond 
the  limits  of  the  authority  actually  given  to  her  agent 
(Markey  v.  Mutual  Benefit  Ins,  Co.,  103  Mass.,  78;  Ilatch  v. 
Taylor,  10  N.  H.,  538;  Cruzan  v.  Smith,  41  Ind.,  288; 
Inglish  v.  Aycr,  79  Mich.,  516;  1  Am.  &  Eng.  Ency.  Law 
[2d  ed.],  995;  Meacham,  Agency,  sec.  283),  but  for  the 
reason  that  it  is  dearly  within  the  power  of  a  court  of 
equity,  when  justice  requires  it,  and  its  action  is  season- 
ably invoked,  to  vacate  a  judicial  sale  and  discharge  a 
purchaser  who  has  become  such  through  fraud,  accident 
or  mistake.  Faulett  v.  Peahody,  3  Nebr.,  196;  Frasher  v. 
Ingham,  4  Nebr.,  531;  Norton  v.  Nebraska  Loan  £  Trust  Co,, 
35  Nebr.,  466,  40  Nebr.,  394;  12  Am.  &  Eng.  Ency. 
Law  [1st  ed.],  235;  12  Ency.  PI.  &  Pr.,  89.  Foreclosure 
sales  are  made  by  the  court,  which  is  always  fair  and  just 
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to  those  with  whom  it  deals;  it  is  not  bound  to  hold  pur- 
chasers to  the  performance  of  unconscionable  contracts, 
or  any  contract  which  has  been  entered  into  through  a 
venial  error,  especially  if  the  rights  of  third  parties  have 
not  intervened  and  the  litigants  are  left  where  they  were 
before.  The  fact  that  there  has  been  a  confirmation  of 
the  sale  is  not  at  all  important;  that  is  an  adjudication 
touching  only  the  regularity  of  the  proceedings  under 
the  order  of  sale;  it  has  no  relation  to  such  grounds  for 
equitable  relief  as  were  unknown  to  the  parties  and  to 
the  court  at  the  time  the  order  of  confirmation  was  en- 
tered. Taylor  v.  Courtnay,  15  Nebr.,  190;  McKeighan  v. 
Hopkins^  19  Nebr.,  1. 

The  trial  court  was  entirely  right  in.  setting  aside  the 
sale  to  Mrs.  Kampman  and  releasing  her  from  her  bid, 
but  it  was  manifestly  wrong  in  vacating  the  first  ap- 
praisement. There  is  no  authority  in  the  law  for  a  second 
appraisement  of  property  for  the  purposes  of  a  judicial 
sale,  unless  such  property  shall  remain  unsold  for  want 
of  bidders,  after  having  been  twice  advertised  and  twice 
offered  for  sale  under  the  first  appraisement.  Sec.  495, 
Code  Civil  Procedure;  Burkett  v.  Clark,  46  Nebr.,  466; 
Beardsley  v.  Higman,  58  Nebr.,  257;  Scottish-American 
Mortgage  Co.  v,  Nye,  58  Nebr.,  661.  There  was  no  attack 
made  on  the  first  appraisement  and  there  existed  no  legal 
reason  for  setting  it  aside.  The  order  of  the  court  went 
too  far;  it  deprived  appellant,  E.  C.  Coon,  of  a  substantial 
right;  it  resulted  in  his  land  being  sold  for  less  than  two- 
thirds  of  its  lawfully  ascertained  value,  although  such 
land  had  never  failed  to  sell,  under  the  first  appraise- 
ment, for  want  of  bidders.  The  error  indicated  rendered 
all  subsequent  proceedings  irregular  and  makes  a  re- 
versal of  the  second  order  of  confirmation  imperative. 


Reversed  and  remanded. 
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O.  C.  Tarpenning  v.  William  King. 

Filed  May  2,  1900.    No.  9,232. 

1.  Forcible  Entry  and  Detainer:  Gbavamen  of  Action.  The  gravap 
men  of  the  action  of  forcible  entry  and  detainer,  is  the  un- 
lawful and  forcible  entry  upon  and  detention  of  real  property. 


2. :  OwmsB  Ha  VINO  Possessoby  Right,  Entering  yi  et  Asias. 

The  action  of  forcible  entry  and  detainer  may  be  maintained 
by  one  who  has  been  deprived  of  the  possession  of  real  prop- 
erty by  an  unlawful  and  forcible  entry  thereon  made  by  a  person 
having  the  absolute  title  and  present  right  of  possession. 

Error  to  the  district  court  for  Saunders  county.  Tried 
below  before  Sedgwick,  J.    Reversed. 

0.  C.  Tarpenning  J  for  himself: 

The  executor  by  pleading  in  the  lower  court  says  the  de- 
ceased conveyed  the  homestead  through  fraud.  Had  this 
been  true  plaintiff  in  error  was  entitled  to  the  value  of 
land  at  the  time  of  being  evicted  of  his  title.  2  Warvelle, 
Vendors,  967,  968;  Carver  v.  Taylor,  35  Nebr.,  429. 

8.  H.  Somborger  and  G.  W,  Simpson,  contra: 

The  plaintiff  had  already  invoked  the  appropriate 
remedy  and  recovered  for  all  the  injuries  complained  of 
in  this  case.  That  suit  was  wholly  inconsistent  with 
the  contention  of  the  plaintiff  herein.  The  two  remedies, 
one  against  BrodahPs  estate,  and  the  other  against  King, 
are  not  concurrent.  These  two  actions  could  not  have 
been  prosecuted  at  the  same  time,  hence  they  can  not 
be  prosecuted  in  succession.  No  greater  inconsistency 
can  be  imagined  than  an  action  against  the  Brodahls  for 
a  failure  of  title  and  possession,  and  one  against  King 
for  the  possession  of  the  same  land.  When  the  plaintiff 
recovered  judgment  in  the  one  instance  he  certainly  is 
not  entitled  to  prosecute  another  action  based  on  the 
same  wrong.  His  election  is  final.  Fowler  v.  Bowery 
Savings  Bank,  113  N.  Y.,  450,  10  Am.  St,  Rep.,  489,  and 
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note;  Terry  v.  Hunger,  121  N.  Y.,  161;  First  Nat  Bank  v. 
McKinneyy  47  Nebr.,  149;  Pollock  v.  Smith,  49  Nebr.,  864. 

Sullivan,  J. 

This  action  was  brought  by  O.  0.  Tarpenning  against 
William  King  under  the  provisions  of  chapter  10,  title 
30,  of  the  Code  of  Civil  Procedure.    The  land  in  contro- 
versy being  part  of  the  public  domain,  Olof  Brodahl, 
who  had  been  a  soldier  in  the  regular  army,  attempted 
to  acquire  title  to  it  under  the  act  of  congress  allowing 
additional  homestead  rights  to  the  volunteer  soldiers  of 
the  civil  war.    He  obtained  a  final  receipt  from  the  local 
land  office  and  then,  without  waiting  for  a  patent  to 
issue,  sold  and  conveyed  his  rights  to  the  plaintiff,  who 
took  possession  of  the  property  and  enclosed  it  with  a 
substantial  fence.    The  defendant  afterwards  instituted 
a  contest  against  Brodahl  before  the  register  and  re- 
ceiver of  the  land  office,  but  whether  such  contest  re- 
sulted in  the  cancellation  of  BrodahPs  entry,  does  not 
appear.    It  does,  however,  appear  conclusively  that  after 
the  proceeding  had  been  pending  for  some  time,  the  de- 
fendant broke  down  the  plaintiff's  fence,  forcibly  entered 
upon  the  land  and  excluded  him  from  the  possession 
thereof.    Tarpenning  then  filed  a  claim  against  the  estate 
of  Brodahl,  who  had  previously  died,  for  damages  result- 
ing from  the  failure  of  his  title.    This  claim  was  com- 
promised; it  was  allowed  in  part  with  the  understanding 
that  Tarpenning  should  retain  whatever  rights  he  had 
acquired  by  virtue  of  the  Brodahl  deed  and  his  possession 
under  it.     The  district  court  found  the  issues  in  favor 
of  the  defendant  and  gave  judgment  accordingly.    The 
only  argument  advanced  in  support  of  the  decision,  is 
that  the  plaintiff,   having    recovered  damages  on  the 
theory  that  his  title  had  failed,  and  that  he  had  been 
evicted,  is  now  precluded  from  asserting  that  his  title 
is  valid  and  his  right  of  possession  superior  to  that  of 
the  defendant.     Undoubtedly  the  filing  and  allowance 
of  the  claim  against  Brodahl's  estate,  was  legal  evidence 
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against  the  validity  of  plaintiff's  title,  but  we  do  not  see 
upon  what  principle  it  could  operate  as  an  estoppel  in 
favor  of  the  defendant.  He  did  not  claim  through  Bro- 
dahl  and  could,  therefore,  gain  nothing  by  the  transac- 
tion between  the  plaintiff  and  BrodahPs  executors.  But 
the 'decisive  question  in  this  case  is  not  whether  Tarpen- 
ning  has  a  good  title  to  the  land,  but  whether  the 
defendant  may  retain  the  possession  which  he  acquired 
by  force. 

The  purpose  of  the  action  was  not  to  determine  the 
actual  ownership  of  the  property  or  the  legal  right  to  its 
possession.  The  ground  of  complaint  was  that  the  entry 
and  detention  were  unlawful  and  forcible,  and  the  de- 
fendant could  not  justify  by  showing  either  an  absolute 
ownership  or  a  possessory  right.  "Where  the  proceeding 
is  for  a  forcible  entrj-  or  for  a  forcible  detainer,"  say 
the  supreme  court  of  Wisconsin,  in  Netcton  v.  Lcary,  64 
Wis.,  190,  "it  is  the  nature  of  the  entry  or  detainer 
which  constitutes  the  cause  of  action,  and  not  the  nature 
of  the  title  which  the  respective  parties  have  in  the 
premises."  In  McGauley  v.  Weller,  12  CaL,  500,  524,  it  is 
said:  "Questions  of  title  or  right  of  possession  can  not 
arise;  a  forcible  entry  upon  the  actual  possession  of 
plaintiff  being  proven,  he  would  be  entitled  to  restitu- 
tion, though  the  fee  simple,  title  and  present  right  of 
possession  are  shown  to  be  in  the  defendant."  Our 
statute  in  plain  terms  makes  the  character  of  the  entry 
and  detention  the  test  of  the  plaintiff's  right  when  the 
complaint  charges  that  the  defendant's  possession  was 
obtained  forcibly  and  is  being  held  by  force.  Section 
1019,  Code  of  Civil  Procedure,  provides  that  if  the  justice 
shall  determine  "that  an  unlawful  and  forcible  entry 
has  been  made,  and  that  the  same  lands  and  tenements 
are  held  by  force,  ♦  ♦  ♦  then  said  justice  shall  cause 
the  party  complaining  to  have  restitution  thereof."  "One 
great  object  of  the  forcible  entry  act,"  says  Gantt,  J., 
in  Mijers  v.  Eoenig,  5  Nebr.,  419,  422,  "is  to  prevent  even 
rightful  owners  from  taking  the  law  into  their  own  hands 
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and  attempting  to  recover  by  violence,  what  the  remedial 
powers  of  a  court  would  give  them  in  a  peaceful  mode." 
The  defendant's  entry  upon  the  land  here  in  controversy 
was  unlawful  and  forcible.  That  proposition  is  settled 
by  Brovm  v.  Feagins,  37  Nebr.,  256.  That  such  an  entry 
when  followed  by  a  possession  forcibly  maintained,  ^ves 
a  right  of  action,  is  fully  established  by  the  authorities 
cited.  There  is  nothing  in  the  record  tending  in  the 
slightest  degree  to  prove  that  such  right  of  action  has 
been  relinquished  or  forfeited,  and  consequently  the 
plaintiff  was  entitled,  on  the  undisputed  evidence,  to  a 
finding  and  judgment  in  his  favor.  The  judgment  is  re- 
versed and  the  cause  remanded. 


Reversed  and  remanded. 


Fire  Association  of  Philadblphia  v.  James  A. 
Ruby  et  al. 

Filed  May  2,  1900.    No.  10,600. 

1.  Demurrer  Ore  Tenus:    Gonstbuctioiv  of  Pleadino.    Where  a  peti- 

tion is  not  attacked  by  motion  or  demurrer,  but  objections  for 
the  first  time  are  raised  to  the  introduction  of  any  evidence 
because  of  its  alleged  insufBciency,  and  the  case  has  passed  to 
trial  on  the  issues  formed,  a  reviewing  court  will  give  to  such 
pleading  a  liberal  construction,  to  the  end  that  the  same  may 
be  upheld,  if  possible. 

2.  Petition  on  Official  Bond:   Construction  of  Pleadino.    In  a  peti- 

tion in  an  action  against  a  sheriff  and  his  sureties  on  his  official 
bond,  based  on  an  alleged  default  in  the  conditions  of  the  bond 
by  the  principal  in  the  performance  of  his  official  duties,  an 
allegation  that  the  bond  was  executed  as  required  by  law  is 
sufficient  to  include  or  cover  the  performance  of  every  act 
essential  to  the  making  and  approval  of  the  bond,  and  wiU  sup- 
port a  judgment  against  the  officer  and  the  sureties  on  his 
official  bond;  and  where  the  words  "entered  into"  are  used  in 
place  of  "executed,"  lieldy  that  the  term  "entered  into"  as  used 
is  interchangeable  with,  and  equivalent  to,  the  word  "executed," 
and  embraces  within  its  meaning  the  same  acts  as  the  word 
"executed,"  and,  with  other  proper  averments,  states  facts 
sufficient  to  constitute  a  cause  of  action  against  the  obligors. 

3. :    Allegation  of  Approval:    Sureties.    In  an  action  based 

<m  a^  official  bond  a^auist  a  principal  and  his  fiiraUaa  tlMTMB, 
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for  an  allegfed  default  in  its  conditions  by  the  principal  in  the 
performance  of  his  official  duties,  the  approval  of  such  bond, 
not  being  for  the  benefit  of  the  sureties,  or  in  their  interest,  or 
for  their  protection;  an  averment  of  the  approval  of  the  bond, 
or  words  equivalent  thereto,  is  not  necessary  in  stating  a  cause 
of  action  against  the  obligors. 

4.  Fozmer  Holding  Overruled.    First  paragraph  of  syllabus  in  Fire 
A8S*n  of  Philadelphia  v,  Ruhy^  58  Nebr.,  730,  overruled. 

Error  to  the  district  court  for  Phelps  county.  Tried 
below  before  Bball,  J.    Reversed. 

Rehharing  of  case  repoi*ted  in  68  Nebr.,  730. 

Dryden  &  Main  and  Gt.  Narberg^  for  plaintiff  in  aror. 

flf.  A.  DravOy  Rhea  Bros,  &  Manatty  O.  H.  Roberts  and 
G.  St  Clair y  contra. 

HOLGOMB,  J. 

An  opinion  in  this  case  was  filed  June  21,  1899,  and  is 
repori;ed  in  58  Nebr.,  730.  The  case  has  also  once*  prior 
thereto  been  before  this  coiurt  Fire  Ass^n  of  Philadelphia 
V.  Ruby,  49  Nebr.,  584. 

A  rehearing  has  been  allowed  on  the  application  of  the 
plaintiff  in  error,  thereby  requiring  a  re-examination  of 
one  of  the  questions  involved.  All  questions  in  the  case 
have  heretofore  been  disposed  of  to  our  entire  satisfac- 
tion, save  the  one  of  the  alleged  insufficiency  of  the 
petition  to  support  a  judgment  against  the  sureties  on 
the  official  bond  of  the  defendant  Ruby,  as  sheriff  of  the 
county  where  the  action  was  commenced.  We  deem  it, 
therefore,  unnecessary  to  consider  any  other  point  to 
which  our  attention  has  been  called,  than  this  one. 

In  the  former  opinion,  in  the  first  paragraph  of  the 
syllabus,  it  was  held  that  "in  an  action  on  the  official 
bond  of  a  sheriff,  the  petition  should  disclose  the  execu- 
tion and  approval  of  the  bond,  or  facts  showing  a  waiver 
of  the  approval  of  the  bond,  or  facts  which  estop  the 
sureties  from  urging  its  non-approv^''    Fire  Ajufn  of 
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Philadelphia  v.  Bvhy,  supra.  Because  of  the  want  of  an 
averment  covering  the  point  mentioned  in  the  syUabus 
quoted  as  to  approval,  the  petition  was  deemed  insuffi- 
cient, and  a  judgment  dismissing  the  action  as  to  the 
sureties  affirmed. 

The  petition  under  consideration  alleges,  "that  the  de- 
fendant, J.  A.  Kuby,  was  duly  elected  and  qualified  as 
sheriff  of  Phelps  county,  Nebraska,  for  the  term  com- 
mencing January  1st,  1890;  that  being  required  by  law  to 
give  bond  for  the  faithful  performance  of  his  duties,  said 
J.  A.  Kuby  as  principal,  and  the  other  defendants  herein 
as  sureties,  entered  into  a  bond  in  the  sum  of  ten  thous- 
and dollars  as  required  by  law  for  the  faithful  perform- 
ance of  his  duties  as  such  sheriff.    A  copy  of  said  bond  is 
hereto  attached,  marked  ^Exhibit  A,'  and  made  a  part 
hereof.    That  during  the  term  for  which  said  Ruby  was 
elected  so  as  aforesaid,  to-wit:  on  the  15th  day  of  Sep- 
tember, 1890,  in  the  performance  of  official  duties  as 
sheriff  of  said  county,  he,"  etc.,  the  allegations  quoted 
being  followed  by  a  statement  of  the  acts  complained  of. 
The  petition  was  not  attacked  in  the  trial  court,  either 
by  motion  or  demurrer.    In  their  answers,  the  defendants 
allege  that  "said  amended  petition  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action."    An  objection 
was  entered  against  the  introduction  of  any  evidence  be- 
cause of  the  alleged  insufficiency  of  the  petition,  which 
was  overruled  and  the  case  proceeded  to  verdict  and 
judgment  on  the  issues  presented  by  the  pleadings.     If 
the  petition  states  a  cause  of  action  against  the  sureties 
on  the  sheriff's  bond,  all  other  questions  having  hereto- 
fore been  determined  adversely  to  the  defendants,  the 
judgment  of  the  lower  court  must  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

The  provisions  of  the  Code  of  Civil  Procedure  as  to  the 
pleadings,  as  well  as  in  all  other  respects,  are  to  receive 
a  liberal  construction,  to  the  end  that  justice  may  be 
administered  to  parties  litigant.  Sec.  1,  Code  Civil  Pro- 
cedure; KepUy  v.  Irtoin,  14  Nebr.,  300. 
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It  has  frequently  been  held  by  this  court  that  where  a 
petition  is  not  attacked  by  motion  or  demurrer,  but  ob- 
jections for  the  first  time  are  raised  to  the  introduction 
of  any  evidence  because  of  its  alleged  insufficiency,  and 
the  case  has  passed  to  trial  on  the  issues  formed,  this 
court  will  give  such  pleading  a  liberal  construction,  to 
the  end  that  the  same  may  be  upheld  if  possible.  Petei- 
son  V.  Hopewell,  55  Nebr.,  670;  Norfolk  Beet-Sugar  Co.  v. 
Hight,  56  Nebr.,  162.  We  regard  the  rule  as  wholesome 
and  salutary,  and  one  to  be  given  effect  wherever  appli- 
cable. Of  the  same  import  are  the  holdings  of  the  courts 
of  last  resort  of  other  states.  Mills  v.  Vickers,  50  Pac. 
Kep.  [Kan.],  976;  Whitbeck  v.  Sees,  73  N.  W.  Rep.  [S. 
Dak.],  915. 

In  the  former  opinion  of  this  court,  by  Norval,  present 
C.  J.,  it  is  said,  p.  731:  "Had  the  plaintiff  alleged  that 
the  defendants  executed  the  bond,  it  might  include,  or 
cover,  the  performance  of  every  act  essential  to  the  mak- 
ing and  approving  of  the  bond."  We  assume  this  to  be  a 
correct  expression  of  the  law  as  to  pleadings  founded 
upon  official  bonds  of  the  character  under  consideration, 
and  the  proposition  is  supported  by  both  reason  and 
authority. 

Bouvier  thus  defines  the  word  "execute" :  "The  term  is 
frequently  used  in  law;  as, to  execute  a  deed, which  means 
to  make  a  deed,  including  especially  signing,  sealing  and 
delivery."  Anderson's  Law  Dictionary  defines  the  word 
"execute"  as  follows:  "In  strict  legal  understanding, 
when  said  of  a  deed  or  bond,  always  means  to  sign,  seal 
and  deliver."  Under  each  definition,  it  will  be  noted, 
every  act  essential  to  a  complete  making  and  delivery  of 
the  instrument  is  included  in  the  word  "execute."  Robert 
V.  Good,  36  N.  Y.,  408;  Fritidle  v.  Cariithers,  15  N.  Y.,  425; 
Clark  V.  State,  125  Ind.,  1. 

Reasoning  from  the  hypothesis  given,  we  will  examine 
the  petition  in  the  case  at  bar.  As  has  been  heretofore 
noted,  the  petition  does  not  in  terms  allege  the  making, 
that  is,  the  signing  of  the  bond,  or  its  approval,  filing 
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or  delivery.  Nor  does  it  allege  by  direct  words  the  execu- 
tion of  the  bond;  which  doubtless  would  comprehend  all 
essential  acts  necessary  to  make  it  a  valid  and  binding  ob- 
ligation on  the  signers  thereof.  What  is  alleged  in  this 
respect  is,  that  the  defendant  Buby,  in  qualifying,  was  re- 
quired to  give  bond  for  the  faithful  performance  of  his 
duties,  and  that  he  as  principal,  and  the  other  defendants 
as  sureties,  "entered  into"  a  bond  as  required  by  law  for 
the  faithful  performance  of  his  duties  as  such  sheriff,  a 
copy  of  the  bond  sued  on  being  attached  to,  and  made  a 
part  of,  the  petition. 

If,  from  the  language  used,  it  may  fairly  be  inferred 
that  all  acts  necessary  to  constitute  a  full  and  complete 
execution  of  the  bond,  including  such  intermediary  steps 
as  are  essential  to  its  validity  and  effectiveness,  are 
alleged,  then,  as  in  the  hypothetical  statement,  a  good 
cause  of  action  is  stated  by  the  petition.  The  only  words 
used  from  which  this  deduction  may  be  drawn  are  con- 
tained in  the  allegation  that  the  defendants  "entered 
into"  the  bond  mentioned.  The  term  "entered  into"  is  of 
common  use  in  legal  phraseology,  has  a  well  defined 
meaning,  and  is  frequently  found  in  statutes,  opinions  of 
courts,  and  legal  publications  generally.  Ordinarily,  it  is 
equivalent  to  the  phrase  "to  become  bound;  or  obligated 
by  a  bond,  recognizance,  contract,"  etc.  In  the  Century 
Dictionary  the  words  "To  enter  into  recognizances"  are 
defined  thus:  "[In  law]  to  become  bound  under  a  penalty, 
by  a  written  obligation  before  a  court  of  record,  to  do 
a  specific  act"  Other  lexicographers  give  substan- 
tially the  same  definition.  In  the  statutes  of  Nebraska 
the  words  "entered  into"  appear  to  be  used  inter- 
changeably with,  and  as  equivalent  to,  the  word  "exe- 
cute." CJobbey's  Statutes,  1891,  sees.  243,  5005,  5071, 
5254,  5478  and  5521.  In  Matthews  v.  Council,  96  Ga.,  780,  a 
petition  alleging  that  "defendants  entered  into  an  ajdmin- 
istrator's  bond,"  etc.,  was  held  good  on  demurrer  for  want 
of  a  cause  of  action.  To  the  same  effect  are  OreenviUe 
Co.  f?.  Runion,  9  S.  Car,,  1;  Cotidit  v.  Batdmns,  19  N,  J. 
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Law,  144,  and  Board  v.  Parsons,  22  W.  Va.,  308.  We 
conclude  therefore  that  the  averment  that  the  defendants 
enteried  into  the  obligation  sued  on,  is  equivalent  to  the 
allegation  that  they  executed  the  bond,  and  comprehends 
all  acts  essential  to  its  maMng  and  delivery,  and  that 
the  petition  states  facts  sufficient  to  constitute  a  cause  of 
action. 

The  plaintiff  in  error  also  contends  that  it  is  unneces- 
sary in  the  petition  to  allege  approval  of  the  bond  upon 
which  suit  is  brought,  or  words  equivalent  thereto.  This 
point  of  the  controversy  is  perhaps  disposed  of  in  the  views 
already  expressed;  for  if,  as  we  are  disposed  to  think,  the 
words  "entered  into,'*  as  used  in  the  pleading  quoted,  are 
equivalent  to,  and  interchangeable  with,  the  word  "exe- 
cute," they  would  embrace  all  the  acts  essential  to  a  com- 
plete execution  of  the  bond,  including  the  intermediate 
act  of  approval.  Since,  however,  in  the  former  opinion, 
the  case  was  affirmed  as  to  the  defendant  sureties  on 
the  bond,  because  the  petition  did  not  state  a  cause  of 
action  against  them,  .in  that  it  did  not  contain  an  allega- 
tion that  the  bond  was  approved,  or  equivalent  words  or 
acts,  showing  a  waiver  of  approval,  or  estoppel  by  reason 
of  non-approval,  it  would  be  more  appropriate  in  this 
opinion  to  directly  dispose  of  that  question  also.  We  are 
to  determine  whether,  in  an  action  on  an  official  bond 
against  the  principal  and  the  sureties  thereon,  for  a 
breach  of  its  conditions,  the  approval  of  the  bond  by 
those  charged  with  that  duty,  is  a  material  averment 
which  must  be  alleged  and  proved.  While  the  approval 
of  an  official  bond  is  essential  as  a  step  to  the  qualification 
of  the  person  holding  a  public  office,  and  a  material  alle- 
gation in  a  pleading  by  one  whose  titie  to  office  is  chal- 
lenged or  in  question,  yet,  the  approval  is  not  for  the 
benefit  of  a  surety,  or  in  his  interest,  or  for  his  protection. 
Therefore,  in  a  suit  upon  an  obligation  signed  by  him,  and 
under  which  his  principal  has  assumed  to  discharge  the 
duties  of  his  office,  such  surety  can  not  be  heard  to  urge 
the  want  <^  approval  to  his  advantage,  or  as  a  ground 
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of  release  from  the  obligation  entered  into;  and  as  to 
him,  at  least,  it  is  immaterial  whether  or  not  approval 
by  the  proper  officer  has  been  had  upon  such  obligation, 
OP  whether  it  has  been  approved  at  all.  In  Holt  County 
V.  Scott,  53  Nebr.,  176, 191,  Chief  Justice  Harkison,  writ- 
ing the  opinion,  says:  "These  provisions  relative  to  ap- 
proval of  the  bond  were  not  for  the  benefit  of  the  sureties 
of  bonds,  but  for  the  convenience  and  better  security  of  the 
public  and  the  parties  who  may  be  directly  interested.  The 
sureties  had  signed  the  bond  and  delivered  it  to  the  prin- 
cipal therein  for  the  purpose  for  which  it  was  used,  and 
they  have  no  reasonable  or  tenable  ground  for  complaint 
in  that  some  matters  which  were  not  of  their  concern,  or 
not  to  be  exercised  in  their  behalf,  were  neglected  and 
not  observed.  ♦  ♦  ♦  Provisions  which  require  the 
approval  of  official  bonds  are  for  the  benefit  of  the  obligee 
who  alone  can  take  advantage  of  a  failure  to  observe 
them.  Such  failure  is  never  a  ground  upon  which  the 
obligor  or  his  sureties  can  escape  liability  after  a  breach 
of  the  conditions  of  a  bond."  In  Slecham,  Public  Officers, 
sec.  313,  the  rule  is  stated  as  follows:  "Approval  being 
thus  for  the  protection  of  the  public  only,  it  is  well  settled 
that  where,  by  virtue  of  the  bond,  the  officer  has  been 
inducted  to  the  office,  his  sureties  can  not  escape  liability 
for  his  defaults  because  the  bond  was  not  approved  by  the 
proper  officer,  or  was  not  approved  at  all."  In  Skellifiger 
V.  Yendes,  12  Wend.  [N.  Y.],  306,  it  is  stated  in  the 
syllabus,  that  "neither  the  constable  nor  his  sureties  can 
object  ♦  ♦  ♦  that  the  sureties  had  not  been  approved  by 
the  clerk."  Chief  Justice  Savage,  writing  the  opinion, 
says,  p.  308:  "Nor  is  there  any  reason  why  the  sureties 
should  not  be  liable,  notwithstanding  the  want  of  a  com- 
pliance with  the  statute  provisions;  in  this  case  it  seems 
that  the  town  clerk  neglected  to  endorse  his  approval  of 
the  sureties.  That  provision  was  intended  for  the  benefit 
of  those  who  should  put  executions  into  the  hands  of  the 
constable,  and  has  no  connection  with  the  liability  of 
the  sureties.    Their  signature  was  all  that  was  necessary 
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to"  make  them  liable.  If  the  bond  was  not  approved  and 
filed,  the  omission  might  be  considered  a  refusal  to  serve, 
and  the  vacancy  might  be  filled;  but  there  is  nothing  in 
the  language  or  the  policy  of  the  statute  which  renders 
void  any  such  instrument  executed  for  the  security  of 
the  execution  creditors."  To  the  same  effect  is  Place  v. 
Taylor,  22  Ohio  St.,  317.  In  Moore  v.  State,  9  Mo.,  334,  it 
is  held:  "A  bond  given  by  a  collector  is  valid  against 
him  and  his  securities  although  not  approved  by 
the  county  court,"  quoting  with  approval  Jones  v.  State, 
7  Mo.,  81,  wherein  the  same  principle  is  sustained.  In 
l^tate  V.  Fredericks,  8  la.,  553,  it  is  held:  "In  an  action 
<»n  a  school  fund  commissioner's  bond,  it  is  not  nec- 
(ssary,  in  order  to  make  it  a  valid  statutory  bond,  to 
aver  and  prove  in  the  first  instance,  that  the  sureties  were 
approved  by  the  clerk  and  sheriff  of  the  county."  This 
view  of  the  law  is  quite  generally  accepted  and  upheld 
by  the  courts  of  last  resort  in  the  different  states.  Sprowl 
V.  Latvrence,  33  Ala.,  674;  Marshall  v.  Hamilton,  41  Miss., 
229;  McCraclcen  v.  Todd,  1  Kan.,  148;  and  other  cases  cited 
in  Uolt  County  v.  Scott,  supra;  also  State  v.  Cromwell,  7 
Blackf.  [Ind.],  70. 

From  a  consideration  of  the  foregoing,  we  are  led  to  the 
conclusion  that  an  averment  of  the  approval  of  an  official 
bond,  or  words  equivalent  thereto,  in  an  action  against  a 
public  officer  and  the  sureties  upon  his  official  bond,  is 
not  necessary  in  stating  a  cause  of  action  ap:ainst  the 
obligors;  and  that  the  conclusion  reached  as  announced 
in  the  first  paragraph  of  the  syllabus  in  this  case,  reported 
in  58  Nebr.,  730,  should  be  and  is  hereby  overruled.  The 
cause  is  reversed  as  to  all  the  defendants,  and  remanded 
to  the  district  court  for  further  proceedings  in  conformity 
with  law. 

Reversed  and  remanded. 

NOBVAl.,  C.  J. 

I  adhere  to  the  opinion  filed  on  the  former  hearing.  * 
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Gabwood  p.  Bitets  v.  Kingman  &  Company  bt  al. 

Filed  Mat  16,  1900.    No.  9»211. 

1.  Petition.     The  petition  examined,  and   held  to  state  a  cause  of 

action. 

2.  Motion  for  Judgment:    Plsadinq  Liberally  Construed.     When 

a  party  files  a  motion  for  a  judgment  on  the  pleadings,  after 
the  jury  is  impaneled  and  sworn,  the  pleading  so  attacked 
will  be  liberally  construed,  so  as  to  sustain  it  if  possible. 

3.  Interest  in  Property:  Right  of  Aotion.    One  who  has  an  interest 

in  property  which  has  been  converted  by  another  obtaining 
possession  thereof  through  a  replevin  suit  may  maintain  con- 
version against  the  latter,  since  his  remedy  is  not  upon  the 
replevin  bond,  if  he  be  a  stranger  to  the  obligation. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Slabaugh,  J.    Reversed. 

B.  N.  Robertson,  for  plaintiff  in  error, 

J.  H.  Mcintosh,  contra: 

The  plaintiff's  recourse  was  upon  the  replevin  bond^ 
and  not  against  the  party  into  whose  hands  the  property 
replevied  finally  came.  In  a  replevin  suit  when  a  bond 
is  given  under  the  statute,  and  the  property  delivered  to 
the  plaintiff  in  the  action,  the  bond  takes  the  place  of 
the  property.  As  was  said  in  an  early  case  in  Ohio, 
from  which  our  replevin  act  is  taken,  "the  bond  takes 
the  place  of  the  property  to  the  extent  of  the  interest 
of  the  defendant  in  replevin."  Jennings  v.  Johnson,  17 
Ohio,  154;  Williams  v.  West,  2  Ohio  St.,  87;  Crittenden  v. 
Lingle,  14  Ohio  St.,  182;  Rockey  v.  Burkhalter,  68  Pa,  St., 
221. 

NORVAL,  O.  J. 

In  the  district  court  of  Douglas  county  Garwood  P. 
Butts  filed  his  petition,  the  substantive  parts  of  which 
are  as  follows: 

"On  the  16th  day  of  February,  1894,  the  defendants 
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commenced  an  action  iri  replevin  in  the  county  court  of 
Douglas  county,  Nebraska,  in  which  the  Moline,  Mil- 
burn  &  Stoddard  Company  was  plaintiff,  and  the  B.  H. 
Osterhoudt  Spring  Wagon  Mfg.  Company,  Samuel 
Hamilton,  and  G.  P.  Butts,  were  defendants,  said  Gt.  P. 
Butts  being  the  plaintiff  in  this  cause  of  action,  wa« 
made  a  party  to  the  action  commenced  in  the  county 
court  as  aforesaid  by  intervention,  but  the  bond  in  re- 
plevin did  not  run  in  his  favor,  and  said  action  com- 
menced in  the  county  court  as  aforesaid  was  commenced 
in  the  name  of  the  said  Moline,  Milburn  &  Stoddard 
Company,  for  and  in  the  behalf  of,  and  for  the  benefit 
of  the  said  defendants  herein,  the  defendants  herein  hav- 
ing previous  to  the  commencement  of  said  action,  ob- 
tained from  the  Moline,  Milburn  &  Stoddard  Company, 
an  assignment  as  collateral  security,  of  all  of  its  rights, 
title  and  interest  in  and  to  the  property  replevied,  said 
proi)erty  consisting  of  *  *  *  and  in  the  said  replevin 
suit,  the  property  taken  under  the  writ  of  replevin  was 
delivered  by  the  sheriff  into  the  possession  of  the  defend- 
ants herein,  and  defendants  have  appropriated  all  of 
said  property  to  their  own  use  and  benefit;  with  full 
notice  of  the  plaintiff's  lien  on  the  said  property;  that 
the  value  of  the  property  so  taken  and  appropriated  by 
the  said  defendants  is  the  sum  of  four  hundred  forty 
dollars  (|440). 

"Plaintiff  alleges  that  the  said  replevin  suit,  started 
by  the  defendants  herein  as  aforesaid  in  the  county 
court,  was  removed  to  the  district  court  of  Douglas 
county,  Nebraska,  by  appeal,  in  which  court,  on  the 
22d  day  of  June,  1895,  it  was  adjudged  that  the  plaintiff 
herein  had,  at  the  commencement  of  the  replevin  suit,  a 
special  interest  in  said  property,  and  was  entitled  to  the 
possession  thereof,  and  that  the  value  of  said  interest 
was  the  sum  of  one  hundred  forty-two  dollars  and  fifty 
cents  (|5l42.50),  and  thereupon  a  judgment  was  rendered 
in  said  replevin  suit  in  favor  of  the  plaintiff  herein  and 
against  the  Moline,  Milburn  &  Stoddard  Company,  for 
19 


226  NEBKASKA  REPORTS-  [Vol.  60 


Butts  Y.  Kingrman  &  Co. 


the  return  of  the  property  so  'replevied,  or,  in  case  a 
return  can  not  be  had,  that  this  plaintiff  have  and  re- 
cover from  the  said  Moline,  Milbum  &  Stoddard  Com- 
pany, the  sum  of  one  hundred  forty-two  dollars  and  fifty 
cents  ($142.50),  together  with  his  costs  in  that  behalf 
expended,  taxed  at  forty-nine  dollars  and  twenty-eight 
cents  ($49.28).  Plaintiff  alleges  that  on  September  23, 
1895,  an  execution  and  order  for  the  return  of  the  said 
proj^erty  was  issued  upon  said  judgment  and  delivered 
to  the  sheriff  of  Douglas  county,  Nebraska,  and  that  on 
the  8th  day  of  October,  1895,  said  execution  was  by  the 
sheriff  returned  wholly  unsatisfied. 

"Plaintiff  further  states  that  it  was  by  and  through 
the  means  of  the  replevin  suit  commenced  in  the  county 
court  by  the  defendants  herein  in  the  name  of  the  Mo- 
line, Milbum  &  Stoddard  Co.  as  plaintiffs,  that  the  said 
defendants  herein  obtained  the  possession  of  the  said 
chattel  property  as  herein  alleged,  and  through  the  in- 
strumentality of  suih  suit  that  they  were  enabled  to 
appropriate  and  apply  to  their  own  use  all  of  the  said 
personal  property,  and  that  because  of  the  action  taken 
by  the  said  defendants  herein,  plaintiff  has  been  dam- 
aged in  the  sum  of  two  hundred  dollars  (|200).  Where- 
fore, plaintiff  asks  judgment,"  etc. 

To  this  petition  defendants  answered  by  a  general 
denial,  and  further  alleging  that  the  Moline,  Milbum  & 
Stoddard  Company  had  prosecuted  a  petition  in  error 
from  the  judgment  of  the  district  court,  which  plaintiff 
alleged  was  in  his  favor.  The  reply  .denied  this  allega- 
tion. After  the  jury  was  impaneled,  defendants  filed 
a  motion  for  judgment  in  their  favor  on  the  pleadings, 
which  motion  was  sustained  and  judgment  was  entered 
accordingly,  and  from  it  the  plaintiff  below  comes  to 
this  court  on  error  proceedin<>s.  This  ruling  w^as  in 
effect  holding  that  the  petition  does  not  state  a  cause 
of  action.  We  shall  confine  ourselves  to  the  objections 
made  to  the  petition  in  the  brief  of  defendants. 

It  is  contended  that  the  petition  does  not  state   a 
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canse  of  action  for  two  reasons:  first,  that  the  allega- 
tions therein  do  not  show  a  right  to  the  property  in  ques- 
tion superior  to  that  of  defendants;  second,  that  plain- 
tifiPs  recourse  was  upon  the  replevin  bond,  and  not 
against  the  party  into  whose  hand  the  property  replev- 
ied finally  came. 

On  the  first  point,  it  is  argued  that  the  petition  should 
on  its  face  have  shown  that  plaintiff  had  in  the  property 
a  right  superior  to  that  of  defendants.  Grant  this,  yet  we 
think  the  petition  does  show  this  sufficiently  for  the  pur- 
pose of  this  case,  and  it  must  be  liberally  construed,  com- 
ing to  us  as  it  does  upon  a  judgment  rendered  on  a  motion 
for  judgment  on  the  pleadings  submitted  after  the  jury 
were  impaneled  to  hear  the  case.  The  petition  alleges 
that  in  the  former  action  it  was  adjudged  that  plaintiff 
had,  at  the  commencement  of  the  replevin  suit,  a  special 
interest  in  said  property,  and  was  entitled  to  possession 
thereof,  and  then  sets  out  the  value  of  that  interest,  for 
which  amount  plaintiff  recovered  judgment.  This  we 
think  is  sufficient  to  establish  the  fact  that  plaintiflPs 
special  interest  was  superior  to  the  rights  of  defendants, 
and  as  they  had  deprived  plaintiff  of  the  possession  of 
the  property,  this  act  amounted  to  a  conversion,  to  the 
extent  of  the  value  of  this  interest,  if  the  value  of  the 
property  equalled  or  exceeded  that  sum. 

As  to  the  second  proposition,  we  do  not  think  it  neces- 
sary to  discuss  whether,  as  between  the  parties  to  a  re- 
plevin bond,  the  bond  takes  the  place  of  the  property  or 
not,  for  in  this  case  the  undertaking  did  not  run  to  plain- 
tiff and  he  could  not  sue  upon  it.  Being  a  stranger 
thereto,  his  remedy  was  a  suit  in  conversion  against  the 
tort-feasor,  for  which  reason  this  suit  was  properly 
brought  Wilcow  v.  Brown,  26  Nebr.,751.  Judgment  for 
defendants  on  the  pleadings  was  erroneously  entered, 
and  it  is  accordingly 

Reversed, 
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Lincoln  Mp:dical  College,  appellee,  v.  W.  A.  Poynter 

ET  AL.,  APPELLANTS. 
Filed  May  16,  1900.    No.  11,230. 

1.  Practice  of  Medicine:    State  Board  of  Health:    Certificate  to 

Physicians:  Object  of  Law.  The  law  governing  the  practice 
of  medicine  in  this  state  and  authorizing  the  state  board  of 
health  to  issue  certificates  to  physicians  and  surgeons,  is  a 
police  measure.  It  was  not  intended,  by  that  act,  to  protect 
medical  schools  or  medical  practitioners  from  competition  in 
business. 

2.  Incorporated  Medical  College:  Right  of  Action.    An  incorporated 

medical  college  can  not  maintain  an  action  to  restrain  the  state 
board  of  health  from  issuing  a  certificate  as  required  by  article 
1,  chapter  55,  Compiled  Statutes,  1899,  licensing  a  physician  and 
surgeon  to  practice  medicine  in  this  state. 

3.  Action  of  State  Board:    Injunction.     After   the   state   board   of 

health  has  placed^  construction  upon  the  law  under  which  it 
is  authorized  to  issue  certificates  to  physicians  and  surgeons 
(Compiled  Statutes,  1899,  ch.  55,  art.  1),  injunction  will  not  lie 
to  annul  its  decision  and  restrain  the  issuance  of  a  certificate 
in  accordance  with  such  decision. 

Appeal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Frost,  J.    Reversed. 

Constantine  J,  Smythy  Attorney  General,  and  Willis  D. 
Oldham,  Deputy,  for  appellants: 

The  police  power  of  the  state,  as  vested  in  the  lejj^isla- 
ture,  is  defined  in  Powell  i\  Common weaUhj  114  Pa.  St.,  265.  - 

The  act  of  a  lawmaking  power  interfering  with  the 
right  of  a  citizen  to  follow  his  or  her  avocation,  is  always 
a  questionable  exercise  of  legislative  power.  Ex  parte 
Whitmll,  98  Cal.,  73;  35  Am.  St.  Rep.,  156. 

The  testimony  in  this  case  discloses  that  the  board  had 
entered  judgment  in  Dr.  Drasky's  favor  prior  to  the  com- 
mencement of  this  action  by  ordering  and  directing  a  cer- 
tificate to  issue  to  him  to  practice  medicine.  The  princi- 
ple is  a  fundamental  one  that  injunction  will  not  issue 
to  prevent  the  doing  of  an  act  which  has  already  been 
performed. 
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Doyle  &  Stone  and  W.  (?.  Hastings^  for  intervener,  B.  W. 
Drasky. 

Strode  d  Strode  and  G.  S.  Rainholt,  contra: 

Mandamus  is  likened  to  injunction  with  respect  to  the 
propriety  of  its  issuance  against  executive  officers  or 
boards.  Gaines  v.  Thompson^  7  Wall.,  352;  High,  In- 
junctions, 3d  ed.,  sec.  1310. 

Keferring  now  to  the  authority  of  the  board  of  health 
to  grant,  or  to  refuse,  a  certificate,  let  us  quote  the 
language  of  a  recent  decision  of  this  court  in  a  mandamus 
case:  "It  may  be  likened  unto  the  authority  which  may 
be  exercised  by  an  officer  in  the  approval  or  non-approval 
of  a  required  bond  or  undertaking.  The  right  of  exami- 
nation, and  of  passing  on  the  financial  sufficiency  of  the 
instrument,  and  the  sureties  thereon,  may  be  or  exist  and 
in  it  there  may  be  somewhat  of  the  exercise  of  the  discre- 
tion,— a  judicial  weighing  of  the  matter,  if  you  please; 
yet  in  some  instances,  where  the  form  and  substance  of 
the  bond  are  without  question,  it  has  been  said  manda- 
mus will  lie  to  secure  an  approval."  Jackson  v.  Statt',  57 
Xebr.,  188. 

We  think,  therefore",  an  injunction  will  lie  to  restrain 
(he  board  from  issuing  a  certificate.  Normand  v.  Otoe 
Gounty,  8  Nebr.,  18;  Morris  v.  Merrell,  44  Nebr.,  423;  Gity  of 
Omaha  v.  Megeathy  46  Nebr.,  502.  We  do  not  contend  that 
the  law  was  enacted  for  the  benefit  of  plaintiff  or  any 
other  corporation  or  individual.  But  we  do  contend  that 
every  person,  either  natural  or  artificial,  has  an  interest 
in  every  valid  law  upon  our  statute  books;  each  must 
comply  with  the  law's  requirements,  and  each  is  entitled 
to  the  law's  protection. 

SUIililVAN,  J. 

The  district  court  of  Lancaster  county,  at  the  instance 
of  the  Lincoln  Medical  College  of  Cotner  University,  ren- 
dered a  decree  perpetually  enjoining  the  members  of  the 
state  board  of  health,  and  the  secretaries  of  said  board, 
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from  issuing  to  Brestislaw  W.  Drasky  a  certificate 
authorizing  him  to  engage  in  the  practice  of  medicine 
and  surgery  in  this  state.  It  appears  that  the  board  had, 
before  the  commencement  of  the  action,  determined,  upon 
proofs  submitted  to  it,  that  Drasky  was  a  graduate  of  a 
legally  chartered  medical  college  in  good  standing  and 
entitled  to  the  statutory  credential.  The  trial  court  de- 
cided that  the  medical  college  at  which  Drasky  was 
graduated  did  not  meet  the  requirements  of  chapter  55, 
Compiled  Statutes,  1899,  and  that  the  evidence  submitted 
to  the  board  of  health  did  not  justify  the  conclusion 
reached  and  decision  made  by  that  body.  Of  the  ques- 
tions discussed  in  the  briefs  of  counsel,  we  shall  consider 
only  two.  On  behalf  of  appellants  it  is  insisted  that  the 
Lincoln  Medical  College  has  no  legal  interest  in  the  mat- 
ter in  controversy  and  is,  therefore,  not  entitled  to  main- 
tain the  suit.  The  only  interest  asserted  by  plaintiff  is 
thus  stated  in  its  petition: 

"6.  If  said  defendants  are  permitted  to  thus  disregard 
the  law  and  issue  to  said  Drasky  a  certificate  to  practice 
medicine  in  this  state  and  thereby  establish  a  precedent 
and  advertise  to  the  world  that  they  have  disregarded 
the  law  and  will  continue  to  do  so,  it  will  cause  students 
to  leave  plaintiff's  Medical  College  and  attend  some  other 
college  of  a  lower  standard  where  the  degree  of  M.  D.  is 
granted  upon  the  attendance  of  only,  three  courses  of 
lectures  and  will  prevent  prospective  students  from 
matriculating  and  buying  scholarships  in  plaintiff's  said 
college,  and  will  have  the  effect  to  cause  plaintiff  to 
either  discontinue  its  business  or  lower  its  standard  and 
will  cause  plaintiff  great  financial  loss  and  damage  and 
will  work  great  and  irreparable  injury  to  this  plaintiff 
and  plaintiff  has  no  adequate  remedy  at  law." 

Fairly  paraphrased  the  averment  quoted  declares  that 
the  action  of  the  defendants  in  Drasky's  case  will  induce 
medical  students  to  matriculate  at  institutions  having  a 
lower  standard  of  education  than  that  established  by  the 
plaintiff,  and  that  the  plaintiff  will  be  thereby  exposed 
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to  unfair  competitioD.  The  purpose  of  the  law  is  not  to 
protect  medical  schools  or  medical  practitioners  from 
competition  in  business;  it  is  a  police  measure  designed, 
aa.  was  said  in  State  v.  Bustoell^  40  Nebr.,  159,  to  prevent 
imposition  upon  the  afflicted  by  quacks  and  pretenders. 
The  plaintiff  does  not  stand  within  the  shelter  of  the  act 
and  hence  can  claim  nothing  under  it.  It  is,  we  suppose, 
the  theory  of  the  law  that  one  who  has,  as  a  medical 
student,  attended  a  certain  number  of  lectures  during  a 
period  of  four  years  is  a  less  formidable  menace  to  the 
lives  and  health  of  people,  who  may  be  induced  to  employ 
him  as  a  physician  or  surgeon,  than  is  a  person  who  has 
attended  the  same  number  of  lectures  during  a  period  of 
three  years;  but  however  that  may  be,  it  is  quite  certain 
the  plaintiff  has  no  legal  interest  in  the  matter;  it  is  not 
charged  with  the  duty  of  enforcing  the  law,  and  can  not 
be  permitted  to  assume  that  function,  even  from  motives 
of  benevolence;  it  bears  no  commission  from  the  state 
authorizing  it  to  take  up  the  cudgels  pro  bono  puhlico. 
It  being,  as  counsel  for  defendants  have  pointed  out,  "an 
artificial  person  devoid  of  a  tangible  body,  without  a  soul, 
an  immune  from  the  pains,  aches  and  organic  troubles 
which  can  be  cured  or  intensified  by  medical  treatment, 
can  look  with  perfect  complacency  upon  the  practice  of 
medicine  by  all  members  of  the  profession,  realizing  that 
however  numerous  the  monuments  erected  to  the  want  of 
skill  on  the  part  of  the  practitioner,  it  can  never  be  num- 
bered among  the  victims/'  But  if  plaintiff  could  right- 
fully appeal  to  the  law  to  protect  it  from  business  com- 
petitors, it  has  not  shown  in  this  case  that  there  exists 
the  relation  of  cause  and  effect  between  the  act  com- 
plained of  and  the  injury  apprehended.  It  does  not  claim 
that  loss  of  patronage  will  result  from  the  delivery  of 
the  certificate  to  Drasky,  which  is  the  act  enjoined;  but 
rather  that  it  will  suffer  by  the  decision  of  the  board, 
an  act  already  completed,  accomplished  and  beyond  re- 
call. The  substance  of  plaintiff's  contention  is  simply 
this,  that  the  state  board  of  health  has  placed  a  con- 
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struction  on  the  law  regulating  the  practice  of  me<licine 
which  is  prejudicial  to  its  interests  and  which  ought  to 
receive  judicial  condemnation.  The  office  of  an  injunc- 
tion is  to  prevent  action;  it  can  not  reach  back  and  undo 
what  has  been  already  done.  The  decision  of  the  board 
has  been  made;  it  is  a  past  act;  and,  whether  right  or 
wrong,  it  can  not  be  annulled  by  injunction.  The  threat- 
ened injury  is  obviously  not  the  proximate  consequence 
of  the  act  enjoined.*  The  judgment  is  reversed  and  the 
cause  dismissed. 

Reversed  and  dismissed. 


State  OF  Nebraska  v.  Omah^.  National,  Bank  et  al. 

i«l  ^«  Filed  Mat  16.  1900.    No.  10,586. 

1.  Error:    Trial  De   Novo.     When    the   reversal   of   a   judgrment   is 

grounded  on  error  in  the  trial  occurring  anterior  to  the  verdict, 
the  verdict  is  nullified  and  the  cause,  when  remanded,  stands 
for  trial  de  novo, 

2.  Mandate:    Mandamus.     If  the  district  court  mistakes  or  miscon- 

strues the  mandate  of  this  court,  its  obedience  may  be  enforced 
by  mandamus. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Baker,  J.  Original  application  for  man- 
damus to  compel  the  district  court  to  obey  the  mandate 
of  this  court  heretofore  issued  herein.  Wt^it  allowed. 
KoRVAL,  C.  J.,  dissenting. 

Constanfine  J.  Smyth,  Attorney  General^  and  Willis  D. 
Oldham,  Deputy,  for  the  state. 

Gonstantine  J.  Smyth:  After  the  reversal  of  an  errone- 
ous judgment  the  parties  in  the  court  below  have 
the  same  right  which  they  originally  had.  Phelnn 
V.  San  Franeisco,  9  CaJ.,  15.  The  reversal  of  a  judg- 
ment generally  for  a  specified  error  alleged  to  be 
the  only  error  is  the  reversal  of  the  whole  judg- 
ment, and  not  only  of  the  part  held  to  be  erroneous. 
Davis  V.  Ucadley,  22  N.  J.  Eq.,  115.  Where  a  cause  is 
remanded  without  special  directions  and  the  court  below 
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is  merely  directed  to  proceed  in  conformity  with  the 
opinion  expressed  by  the  appellate  court,  such  cause 
stands  for  trial  upon  the  merits,  the  same  as  if  no  appeal 
had  been  taken.    Updike  v.  Parker,  11  111.  App.,  356. 

When  a  cause  is  "reversed  and  remanded  for  further 
proceedings,-'  the  judgment  of  the  court  below,  as  to  the 
parties  to  the  record,  is  entirely  abrogated,  and  the  cause 
then  stands  in  the  court  below  precisely  as  if  no  trial  had 
occurred.  Chickcring  v.  FaileSy  29  111.,  303;  Painter  r. 
Wood,  35  N.E.Kep.  [111.],  1122;  Schumann  v.  Helherg,  62  111. 
App.,  218.  Where  a  decree  of  a  probate  court  on  final 
settlement  of  an  administrator's  account  is  reversed  gen- 
erally and  remanded,  the  decree  is  vacated  in  toto  and  the 
parties  stand  in  the  same  position  as  if  it  had  never  been 
rendered.  Jones  v.  Dyer,  20  Ala.,  373.  Counsel  for  the 
defense  insists  that  the  only  remedy  is  by  appeal.  If 
that  be  true,  then  the  litigant  might  never  be  able  to  reap 
the  reward  of  a  successful  litigation  in  this  court.  A 
trial  court  might  continue  to  disobey  your  honors'  man- 
dates, and  enter  such  judgments  as  it  saw  fit,  if  the  con- 
tention of  counsel  be  correct.  But  it  is  not.  A  litigant 
has  a  right  to  have  your  honors'  commands  in  his  favor 
obeyed  promptly.  If  this  were  not  true,  the  position  of 
this,  the  highest  court  in  the  state,  would  be  a  pitiable 
one.  It  would  have  the  power  to  issue  orders  but  no 
power  to  enforce  them.  That,  however,  is  not  your  posi- 
tion. You  are  not  required  to  sit  supinely  by,  while  your 
commands  are  flouted  by  either  counsel  or  lower  court. 
You  have  the  power  to  enforce  those  commands,  and  to 
compel  obedience  to  your  judgment  in  a  summary  man- 
ner. Sibbald  v.  United  States,  12  Pet.  [U.  S.],  491;  In  re 
Washington  d  G,  R.  Co.,  140  U.  S.,  91;  United  States  v. 
Fossatt,  21  How.  [U.  S.],  445. 

R.  8,  Hall,  Connell  &  Ives  and  John  L.  Welystcr,  contra: 

The  district  court  was  at  liberty  to  consider  and  decide 
any  matter  left  open  by  the  mandate,  and  certainly  the 
question  of  whether  or  no  there  should  be  a  trial  de  novo 
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of  all  the  questions  of  law  and  fact  in  this  ease  was  left 
open  by  the  mandate.  In  re  Sanford  Fork  &  Tool  Co.y  160 
U.  S.,  247;  Woolman  v.  Oarringer,  2  Mont.,  405;  Ervin 
V.  Collier,  3  Mont.,  189;  Commissioners  for  Montgomery 
County  V.  Carey,  1  Ohio  St.,  463;  Cox  v.  Pruitt,  25  Ind.,  90. 
Mandamus  will  not  lie  to  review  the  action  of  a  court, 
which  is  judicial  and  discretionary  in  its  nature.  But  the 
remedy,  if  an  error  has  been  committed,  is  by  appeal. 
People  V.  Pratt,  28  CaL,  166;  State  v.  Kinkaid,  23  Nebr.,  641. 

Sullivan,  J. 

This  is  an  application  for  a  mandamus  directing  the  dis- 
trict court  of  Douglas  county  to  vacate  a  judgment  which 
the  state  contends  was  rendered  in  disregard  of  the  man- 
date of  this  court.  There  is  no  dispute  about  the  facts.  At 
a  former  term  we^  disposed  of  the  case  of  State  v.  OmaJui 
Nat.  Bank,  59  Nebr.,  483,  by  reversing  the  judgment  of 
the  district  court  and  remanding  the  cause  for  further 
proceedings.  After  the  mandate  went  down  and  the  dis- 
trict court  was  again  possessed  of  the  action,  the  attorney 
general  withdrew  his  motion  to  dismiss  the  cause.  There- 
upon the  defendants  moved  for  a  judgment  on  the  verdict 
and  their  motion  was  sustained.  Was  this  action  of  the 
court  warranted  by  the  judgment  of  reversal?  Clearly 
not.  The  effect  of  a  reversal  depends  altogether  upon 
the  reasons  which  brought  it  about.  When  a  judgment 
of  reversal  is  grounded  on  an  error  occurring  after  the 
trial  the  proceedings  on  the  hither  side  of  the  error  are 
wiped  out,  and  the  parties  are  put  back  where  they 
were  when  the  first  false  step  was  taken.  That  is  the 
point  from  which  the  further  proceedings  are  to  start — 
the  point  from  which  the  action  is  to  progress  anew 
Backus  v..Burlc€,  52  Minn.,  109;  National  Investment  Co.  v. 
National  Savings, Loan  &  Building  Ass'n,h\  Minn.,  198;  C(m. 
missioners  of  Montgomery  County  v,  Carey,  1  Ohio  St.,  463 
Nelson  v.  Hubbard,  13  Ark.,  253;  Cox  v.  Pruitt,  25  Ind.,  90; 
Ervin  v.  Collier,  3  Mont.,  189;  Woolman  v,  Qarringer,  2 
Mont.,  405;  Felton  v.  Spiro,  47  U.  S.  App.,  402, 
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The  error  which  induced  this  court  to  reverse  the  judg- 
ment against  the  state  lay  back  of  the  verdict.  One  of 
the  judges  thought  no  verdict  should  have  beenTendered, 
but  that  the  action  should  have  been  dismissed;  another 
thought  that  the  verdict  was  the  result  of  an  erroneous 
instruction,  while  the  third  member  of  the  court  ex- 
pressed no  opinion  and  took  no  part  in  the  decision.  It 
thus  appears,  construing  the  mandate  in  the  light  of  the 
opinions,  that  the  judgment  of  the  district  court  was 
reversed  because  the  verdict  was  the  product  of  judicial 
error.  It  other  words  it  was  clearly  determined  that  the 
verdict  was  an  unlawful  verdict;  and  for  that  reason 
alone  the  judgment  was  reversed.  A  reversal  under  such 
circumstances  necessarily  nullified  the  action  of  the  jury 
and  blotted  out  absolutely  and  forever  all  proceedings 
of  the  court  from  the  point  where  the  first  fatal  error  was 
committed.  The  district  court  was  as  powerless  to  re- 
animate the  verdict  as  it  was  to  revitalize  the  judgment. 
An  attempt  to  do  either  would  be  an  attempt  to  exercise 
a  revisory  power  over  the  decisions  of  this  court.  After 
the  attorney  general  withdrew  his  motion  to  dismiss  the 
action  it  was  the  manifest  duty  of  the  district  court  to 
empanel  a  jury  and  try  the  cause  anew.  In  rendering 
judgment  on  the  verdict  which  had  been  discredited  and 
condemned,  the  district  court  failed  to  execute  the  man- 
date of  this  court;  and  it  becomes  our  duty  to  enforce 
obedience  by  maudamus.  There  is  no  doubt  about  the 
authority  of  this  court  to  issue  the  writ  in  this  class  of 
cases.  Perkins  v,  Fourniqiiet,  14  How.  [U.  S.],  313;  In  re 
WashiJigton  cC  G.  R.  Co.,  140  U.  S.,  91;  In  re  City  Nat.  Bank 
of  Fart  Worth,  153  U.  S.,  246;  Mason  v,  PewaUc  Mining  Co., 
153  U.  S.,  361;  In  re  Sanford  Fork  &  Tool  Co.,  160  U.  S., 
247.  In  the  last  case  cited,  Gray,  J.,  speaking  for  the 
court,  said,  p.  225:  "If  the  circuit  court  mistakes  or  mis- 
construes the  decree  of  this  court,  and  does  not  give  full 
effect  to  the  mandate,  its  action  may  be  controlled,  either 
upon  a  new  appeal  (if  involving  a  sufficient  amount)  or 
by  a  writ  of  mandamus  to  execute  the  mandate  of  this 
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court/*  In  the  same  case  it  is  further  remarked,  p.  256: 
"The  opinion  delivered  by  the  court,  at  the  time  of  ren- 
dering its  decree,  may  be  consulted  to  ascertain  what  was 
intended  by  the  mandate;  and,  either  upon  an  application 
for  a  writ  of  mandamus,  or  upon  a  new  appeal,  it  is  for 
this  court  to  construe  its  own  mandate,  and  act  accord- 
ingly." 

We  are  asked  by  the  attorney  general  to  instruct  the 
district  court  as  to  the  principles  of  law  applicable  to 
the  facts  of  the  case.  I  am  of  the  opinion  that  we  should 
comply  with  this  request;  that  we  should  indicate  now 
our  views  on  the  questions  which,  through  no  fault  of  the 
litigants,  we  failed  to  decide  in  the  error  proceeding. 
My  associates,  however,  think  otherwise;  they  think  that, 
having  failed  to  speak  as  a  court  when  it  was  our  duty  su 
to  do,  we  should  remain  silent,  regardless  of  conse- 
(luences,  until  opportunity  is  again  presented  for  an 
authoritative  utterance. 

It  is  said  by  counsel  for  the  bank  that  a  mandamus 
fhould  not  issue  because  the  mandate  contained  no 
specific  direction  for  further  proceedings.  Such  direction 
was  unnecessary.  The  capital  fact  to  be  noted  is  that 
this  court  decided  that  the  verdict  was  an  illegitimate 
product  of  the  trial,  and  for  that  reason  only  reversed  the 
judgment.  In  disregarding  our  decision  and  dealing  with 
the  verdict  as  valid  and  binding  on  the  parties,  the  lower 
court  violated  an  implied  command  which  was  clear, 
•  definite,  certain  and  intelligible  as  though  it  had  been 
formally  expressed  in  precise  terms. 

A  peremptory  writ  will  issue  directing  the  district 
court  of  Douglas  county  forthwith  to  vacate  the  judg- 
ment rendered  by  it  in  favor  of  the  defendants,  the  Omaha 
National  Bank  and  J.  H.  Millard,  and  to  forthwith  award 
a  new"  trial  of  the  action. 

Writ  allowed. 

HoLCOMB,  J.,  concurring. 

In  concurring  in  the  opinion  by  5Ir.  Justice  Sullivan, 
it  is,  perhaps,  due  from  me  to  say  that  I  regard  the  matter 
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in  controversy  herein  as  involving  a  rule  of  practice  in 
cases  remanded  to  the  district  courts  of  the  state  by  this 
court.  The  question  might  have  arisen  in  any  case.  It 
has  arisen  in  this  one.  While  my  qualifications  to  take 
part  in  the  court's  deliberations  have  been  questioned,  be- 
cause of  my  alleged  connection  with  or  relation  to  the 
institution  of  the  case,  heretofore  while  occupying  the 
office  of  governor,  I  do  not  regard  the  objection  as  of 
sufficient  weight  or  merit  to  require  an  expression  of 
views  on  the  subject  from  me  at  this  time.  My  duty  to 
participate  in  the  proceedings  taken  I  regard  as  impera- 
tive in  the  discharge  of  obligations  imposed,  and  the  right 
so  to  do  beyond  reasonable  doubt. 

NoRVAL,  O.  J.,  dissenting. 

I  dissent  from  the  judgment  just  rendered.  The  state 
sued  the  Omaha  National  Bank  and  J.  H.  Millard  in  the 
district  court  of  Douglas  county  to  recover  the  sum  of 
1201,884.05.  There  was  a  trial  of  the  cause  to  a  jui'j^ 
who,  in  obedience  to  a  peremptory  instruction  of  the 
court,  returned  a  verdict  in  favor  of  the  defendants  and 
the  judgment  entered  thereon,  on  a  petition  in  error 
prosecuted  by  the  state,  was  reversed  at  the  last  term  of 
this  court,  and  the  cause  remanded  to  the  trial  court  for 
further  proceedings.  State  r.  Omaha  Nat.  Bank,  59  Nebr., 
483.  A  mandate  w^as  issued,  which  contained  no  specific 
directions  to  the  district  court,  but  stated  that  the  judg- 
ment below  was  reversed  and  the  cause  remanded  for 
further  proceedings,  and  commanded  the  court,  "without 
delay,  to  proceed  in  said  cause  accordingly  to  law."  This 
mandate  was  filed  in  the  court  below  and  entered  of 
record  therein,  and  subsequently  the  state  withdrew  its 
motion  to  dismiss  without  prejudice.  Afterwards  the  de- 
fendants moved  for  judgment  in  their  favor  on  the  verdii  t 
of  the  jury  theretofore  returned  in  the  case,  which  motio^i 
was  sustained  and  judgment  was  accordingly  rendered 
against  the  state.  The  attorney  general  has  filed  a 
motion  in  this  court  to  recall  its  mandate  and  issue  a 
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new  one  in  the  cause  directing  the  district  court  to  vacate 
the  second  judgment  entered  on  the  verdict  of  the  jury 
and  render  a  judgment  for  the  state  as  prayed  in  its 
petition,  or  to  grant  a  new  trial  of  the  cause  in  accord- 
ance with  the  opinion  of  Judge  Sullivan  filed  at  the  time 
the  judgTiient  of  reversal  was  entered.  The  attorney  gen- 
eral has  since  filed  an  amendment  to  his  said  motion 
praying  a  peremptory  writ  of  mandamus  to  the  dis- 
trict court  of  Douglas  county  and  to  the  Hon.  Benjamin 
S.  Baker,  one  of  the  judges  thereof,  who  presided  at  the 
time  the  judgment  assailed  was  rendered: 

"1.  Commanding  the  said  court  and  said  judge  to  set 
aside  and  hold  for  naught  the  judgment  heretofore  ren- 
dered in  this  cause  by  said  court  on  the  13th  day  of 
March,  1900,  .and  filed  for  record  on  the  19th  day  of 
March,  1900,  and  to  set  aside  and  hold  for  naught  the 
order  rendered  on  said  13th  day  of  March,  and  filed 
on  said  19th  day  of  March,  sustaining  the  motion  of  de- 
fendants for  judgment  on  the  verdict  rendered  at  the  first 
trial  of  this  cause. 

"2.  Commanding  the  said  court  and  the  said  judge  to 
enter  judgment  in  said  cause  for  the  state  as  prayed  for 
in  its  petition  in  said  cause,  or 

"3.  Commanding  the  said  court  and  the  said  judge  to 
forthwith  grant  the  plaintiff  a  new  trial  in  said  cause 
according  to  the  principles  of  law  enunciated  in  the  opin- 
ion of  Hon.  John  J.  Sullivan,  in  this  cause,  or, 

"4.  Commanding  the  said  court  and  the  said  judge  to 
forthwith  grant  plaintiff  a  new  trial  of  said  cause  accord- 
ing to  law." 

The  motion  to  recall  the  mandate  and  to  issue  a  new 
one  should  be  denied  for  more  than  one  reason.  The  judg- 
ment pronounced  by  this  court  in  the  cause  at  a  former 
term  merely  re^^ersed  the  decision  of  the  district  court  and 
remanded  the  cause  to  that  court  for  further  proceedings, 
and  the  mandate  issued  conforms  strictly  to  the  judgment 
of  reversal;  and  to  now  issue  a  new  mandate  containing 
specific  directions  to  the  court  would  be  improper  with- 
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out  a  modification  of  the  judgment  of  reversal,  which  the 
state  has  not  asked,  and  moreover  such  modification  at  a 
subsequent  tenn  of  this  court  has  no  power  to  make,  ex- 
cept to  correct  clerical  errors,  and  it  is  not  alleged  that 
any  such  errors  have  crept  into  the  record.  J^x  parte 
Sibbald  v.  United  States,  12  Pet.  [U.  S.],  488.  Again,  the 
application  for  a  peremptory  writ  of  mandamus  com- 
manding the  district  court  to  vacate  its  last  judgment, 
alleged  to  have  been  entered  in  disregard  of  this  court's 
mandate,  is  a  confession  that  a  proper  mandate  has  been 
already  issued,  and  is  a  waiver  of  the  motion  of  the  state 
to  recall  the  mandate  heretofore  issued  in  this  cause. 
One  can  not  seek  the  enforcement  of  a  writ,  or  judicial 
process,  and  at  the  same  time  assail  it  as  not  being  suffi- 
ciently specific.  This  is  too  plain  to  require  argument 
or  the  citation  of  authorities  to  sustain  the  proposition 
stated. 

The  next  question  which  confronts  the  court  is  whether 
mandamus  can  be  invoked  for  any  one  of  the  four  pur- 
poses sought  by  tlie  state.  It  is  urged  by  the  attorney 
general  that  tlie  effect  of  our  judgment  of  reversal  was  to 
grant  a  new  trial,  while  counsel  for  the  defendants  insist 
that  the  trial  court  was  bound  to  proceed  in  the  cause 
from  the  point  at  which  the  first  error  was  committed. 
The  general  doctrine  is  that  where  a  judgment  is  reversed 
for  some  error  committed  by  the  trial  court  subsequent 
to  the  verdict  that  further  proceedings  are  to  begin  at 
such  point  of  error.  But  the  rule  is  otherwise  where  the 
reversal  is  predicated  upon  errors  occumng  prior  to  the 
verdict.  In  such  case  a  new  trial  of  necessity  must  be 
*had,  as  the  judgment  of  reversal  wipes  out  and  oblite- 
rates the  verdict,  and  there  is  no  provision  of  statute  for 
the  reconvening  of  the  jury  to  retry  the  cause.  The  evi- 
dence must  again  be  adduced  before  another  jury,  unless 
one  is  waived  by  the  parties.  The  judgment  or  reversal 
herein  was  concurred  in  by  two  members  of  this  court, 
the  writer  taking  no  part  in  the  decision.  Chief  Justice 
Hakrison  voted  for  a  reversal  on  the  sole  ^ound  that 
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the  court  below  erred  in  not  permitting  the  state  to  dis- 
miss its  action  before  verdict,  while  Judge  Sult^ivan  was 
of  the  opinion  that  there  was  prejudicial  error  in  the  in- 
struction. The  decision  of  the  two  members  of  the  court 
was  reached  by  different  courses  of  reasoning,  neither 
concurring  in  the  ground  of  reversal  adopted  by  the  othier, 
yet  both  of  them  united  in  holding  that  the  judgment  of 
the  trial  court  should  be  reversed  and  the  cause  remanded 
lor  further  proceedings.  Under  the  constitution  of  this 
state  it  requires  a  majority  of  the  members  of  this  court 
to  pronounce  a  decision,  therefore  it  is  clear  that  the 
views  of  neither  Chief  Justice  Harrison  nor  Justice 
HULLiVAN  expressed  in  their  sei)arate  opinions  filed  herein 
can  be  regarded  as  the  law  of  the  case;  but  it  does  not 
follow  from  this  that  the  judgment  or  decision  of  the 
trial  court  was  aflSrmed,  as  argued  by  counsel  for  defend- 
ants. On  the  contrary,  the  judgment  of  that  court  by 
the  united  decision  of  two  members  of  this  court  was  in 
express  terms  reversed,  although  each  predicated  a  re- 
versal upon  a  different  point  of  law.  The  judgment  hav- 
ing been  reversed  generally  and  the  cause  remanded  with- 
out any  direction  as  to  the  future  proceedings  to  be  taken 
or  had  therein,  the  verdict  was  thereby  as  completely 
obliterated  and  wiped  out  as  though  the  judgment  of 
reversal  and  the  mandate  issue<l  thereon  had  in  express 
terms  so  specified.  Fhvlan  v.  City  of  ISan  Frannsco,  9  Cal., 
15;  navis  v,  lleadlcy,  22  N.  J.  Eq.,  115;  Vpd'ar.  v.  Parker, 
11  111.  App.,  356.  Had  the  cause  been  reversed  and  re- 
manded with  specific  directions.  Beats  v.  Western  Union 
Telegraph  Co.,  53  Nebr.,  601,  would  be  applicable.  The^ 
conclusion  is,  therefore,  irresistible  that  the  defendants 
had  no  right  to  a  judgment  on  the  verdict  which  this 
court  had  in  effect  vacated  and  annulled,  and  furthermore 
that  tlie  plaintiff  was  not  entitled  to  judgment,  without 
trial,  in  accordance  with  the  prayer  of  its  petition.  The 
state  can  not  insist  upon  a  retrial  of  the  case  in  accord- 
ance with  the  views  enunciated  by  Judge  Sullh^an  in 
his  opinion,  since  they  were  not  concurred  in  by  any 
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other  member  of  the  court.  As  it  would  be  mere  dicta 
to  express  an  opinion  at  this  time  as  to  the  law  which 
should  govern  the  district  court  in  the  future  progress  of 
the  cause,  I  refrain  from  doing  so. 

That  the  district  court  erred  in  rendering  judgment  on 
the  verdict  after  the  filing  of  the  mandate  for  the  pur- 
poses of  this  case  is  conceded.  The  proposition  is  there- 
fore presented  whether  the  state  is  entitled  to  relief  by 
the  extraordinary  writ  of  mandamus.  It  is  not  necessary 
to  look  to  the  decisions  of  other  states  in  deciding  the 
present  question  of  practice,  since  abundant  authority 
upon  that  subject  is  nearer  at  hand.  That  the  district 
court  erred  in  rendering  a  judgment  in  favor  of  the 
defendants  upon  the  verdict  and  in  refusing  the  state 
a  new  trial  is  granted,  yet  mandamus  is  not  the  appro- 
priate procedure  to  right  the  wrong.  The  judgment  on 
the  discredited  verdict  was  reviewable  on  petition  in 
error.  Code  of  Civil  Procedure,  sec.  584.  Therefore  a 
plain,  complete  and  adequate  relief  at  law  was  open  to 
the  state  by  appellate  proceedings,  and  mandamus  will 
not  lie. 

Section  646  of  the  Code  of  Civil  Procedure,  relative  to 
proceedings  upon  mandamus,  declares:  "This  writ  may 
not  be  issued  in  any  case  where  there  is  a  plain  and  ade- 
quate remedy  in  the  ordinary  course  of  law."  This  is  the 
command  of  the  legislature,  and  the  statute  has  fre- 
quently been  applied  by  this  court.  Mandamus  is  not  a 
proceeding  to  correct  errors,  and  can  not  be  invoked  in 
any  case  where  the  statute  has  provided  a  plain  and  ade- 
quate remedy  at  law.  State  v.  Neniaha  Count f/,  10  Nebr., 
32;  State  v.  Powell,  10  Nebr.,  48;  State  v.  Kinkaid,  23 
Nebr.,  641;  State  v.  Maijor  of  Omaha,  14  Nebr.,  265;  McOee 
V.  State,  32  Nebr.,  149;  State  v.  Cotton,  33  Nebr.,  560;  State 
V.  Churchill,  37  Nebr.,  702;  State  v.  Laflin,  40  Nebr.,  441; 
State  V.  Merrell,  43  Nebr.,  575;  State  v.  Piper,  50  Nebr., 
25;  Nebraska  Telephone  Company  v.  State,  55  Nebr.,  627. 
In  the  case  last  cited,  it  was  said,  p.  633:  "It  is  a  familiar 
principle  that  a  litigant  will  not  be  permitted  to  invoke 
20 
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the  extraordinary  remedy  of  mandamus  where  an  express 
statute  affords  him  an  adequate  remedy  for  the  redress  of 
the  grievance  of  which  he  complains."  In  line  with  our 
own  decisions  is  the  following  statement  of  the  doctrine 
taken  from  13  Ency.  PI.  &  Pr.,  530:  "Mandamus  will  not 
lie  when  there  is  a  remedy  by  appeal  or  writ  of  error;  that 
is,  it  will  not  take  the  place  of  an  appeal  or  writ  of  error, 
and  is  not  the  proper  remedy  to  be  resorted  to  to  comi)el 
an  inferior  court  or  judicial  tribunal  to  reverse  a  decision 
already  made;  and  the  writ  does  not  lie  to  reverse  judicial 
action.  The  relator  must  show  that  he  can  not  appeal, 
to  make  out  a  right  to  a  mandamus." 

But  it  is  urged  that  mandamus  will  lie  to  compel  an 
inferior  court  to  obey  the  mandate  of  an  appellate  court. 
This  course  has  been  followed  by  some  courts  when  the 
mandate  alone — or  when  construed  in  the  light  of  the 
opinion  filed  in  the  case  wherein  the  mandate  issued — ^in 
specific  terms  orders  or  directs  the  trial  court  to  proceed 
in  a  certain  way  and  it  has  refused  so  to  do;  but  we  do 
not  know  of  a  single  case  where  mandamus  has  been 
granted  to  compel  obedience  to  a  mandate  where  neither 
it  nor  the  decision  contains  specific  instructions  or 
directions  to  the  trial  court.  In  the  case  at  bar  the  man- 
date directed  the  district  court  merely  to  proceed  in  the 
cause  "according  to  law."  It  was  left  to  the  trial  court 
to  determine  for  itself,  in  the  first  instance,  what  steps 
were  lawful,  and  if  it  erred  in  its  decision  it  could  be 
corrected  by  this  court  in  the  proper  appellate  proceeding. 
If  the  district  court  should  deny  either  party  a  trial  by 
jury,  that  would  not  be  proceeding  in  the  cause  "accord- 
ing to  law,"  yet  that  court  could  not  be  compelled  by 
mandamus  to  retrace  its  steps.  Again,  should  the  district 
court  upon  a  trial  of  the  cause  to  a  jury  give  an  erroneous 
instruction,  it  would  fail  to  proceed  "according  to  law," 
yet  mandamus  would  not  be  the  appropriate  remedy.  So 
the  entry  of  the  second  judgment  on  the  verTiict  which 
had  been  annulled  by  the  judgment  of  this  court  was  not 
in  accordance  with  law,  nevertheless  mandamus  is  no 
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more  the  appropriate  remedy  to  set  aside  such  judgment 
than  in  the  cases  we  have  mentioned.  The  authorities 
relied  upon  to  sustain  the  position  of  the  majority  are 
readily  distinguishable. 

In  Perkins  v.  Fourniquet,  14  How.  [U.  S.],  328,  it  ap- 
pears that  an  appeal  was  prosecuted  from  the  circuit 
court  of  the  United  States  for  the  southern  district  of 
Mississippi  to  the  United  States  supreme  court,  and  the 
decree  of  the  circuit  court  was  affirmed,  with  costs  and 
damages  at  the  rate  of  six  per  cent  per  annum.  A  man- 
date issued  to  the  circuit  court,  reciting  the  judgment  of 
affirmance,  and  directing  it  to  be  carried  into  execution. 
After  the  filing  of  the  mandate  in  the  circuit  court  an 
execution  was  issued  commanding  the  marshal  to  levy 
the  amount  of  the  original  judgment  in  the  circuit  court, 
with  interest  at  eight  per  cent,  and  damages  at  the  rate 
of  six  per  cent  in  addition.  The  amount  of  the  decree, 
with  interest  at  six  per  cent,  was  paid  the  marshal,  and 
an  application  was  made  to  the  circuit  court  to  order  the 
satisfaction  of  the  decree,  or  to  quash  the  execution  in 
the  hands  of  the  marshal,  which  application  the  court 
denied;  and  from  this  order  an  appeal  was  prosecuted 
from  the  circuit  court  to  the  supreme  court  of  the  United 
States.  This  order  of  the  circuit  court  was  reversed,  and 
a  mandate  issued,  directing  the  lower  court  to  enter  the 
decree  satisfied.  Thus  it  will  be  seen  that  the  mandate 
contained  a  specific  direction  to  the  trial  court,  and  left 
nothing  for  its  discretion,  but  directed  it  to  carry  into 
execution  the  decree  of  the  supreme  court,  which  was 
recited  in  the  mandate.  Whether  a  mandamus  would 
lie  in  such  a  case  was  not  involved;  the  question  of  the 
disregarding  of  the  mandate  was  reviewed  in  an  ap- 
pellate proceeding. 

In  re  Washington  d  Georgetown  R.  Co.,  140  U.  S.,  91, 
was  a  mandamus  to  the  supreme  court  of  the  District  of 
Columbia  commanding  it  to  vacate  a  judgment,  so  fur 
as  it  related  to  interest,  and  to  enter  a  judgment  on  the 
mandate  of  the  United  States  supreme  court  in  accord- 
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ance  with  the  terms  thereof,  and  without  interest.  In 
that  case  a  writ  of  mandamus  was  properly  granted,  since 
the  mandate  contained  a  specific  direction  to  an  inferior 
court  to  enter  a  certain  judgment,  and  left  nothing  to  its 
discretion. 

In  re  City  'National  Banky  153  U.  S.,  246,  was  an  applica- 
tion for  mandamus  directing  the  circuit  court  of  the 
United  States  for  the  northern  district  of  Texas  to  vacate 
or  modify  its  decree  entered  upon  the  mandate  of  the  su- 
preme court  of  the  United  States  on  the  disposition  of  an 
appeal  from  the  lower  court.  The  writ  was  denied,  on  the 
ground  that  the  mandate  had  not  been  disregarded,  as  it 
contained  no  specific  direction  to  the  lower  court  as  to 
the  manner  in  which  it  should  proceed. 

In  Mason  v.  Pcwabic  Mining  Co,,  153  U.  S.,  361,  the 
question  as  to  whether  a  mandamus  would  lie  to  an 
inferior  court  to  compel  the  enforcement  of  a  mandate 
of  the  appellate  court  was  not  involved  nor  decided,  it 
being  held  in  that  case  that  an  appeal  was  an  appropriate 
remedy. 

In  In  re  Sanford  Fork  &  Tool  Co,,  160  U.  S.,  247,  the 
supreme  court  of  the  United  States  denied  a  motion  for  a 
writ  of  mandamus,  for  the  reason  that  the  circuit  court 
had  not,  in  the  opinion  of  the  supreme  court,  disobeyed 
any  of  the  commands  of  the  mandate  in  that  case  issued 
on  a  former  appeal.  It  was  properly  held  that  no  ques- 
tion once  considered  and  decided  by  that  court  could  be 
re-examined  at  any  subsequent  stage  of  the  same  case. 
It  was  further  ruled  that  if  the  circuit  court  should  mis- 
take or  misconstrue  the  decree  of  the  supreme  court,  or 
should  not  give  full  effect  to  the  mandate,  its  action  could 
be  controlled,  either  upon  a  new  appeal,  or  by  writ  of 
mandamus  to  execute  the  mandate  of  the  supreme  court; 
but  that  the  circuit  court  could  consider  and  decide  any 
matter  left  open  by  the  mandate  of  the  supreme  court; 
and  its  decision  in  such  matters  could  be  reviewed  by  a 
rfew  appeal  only.  For  the  reasons  stated  the  writ  should 
be  denied. 
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Herbert  B.  Wajldron  et  Aii.  v.  First  Nattonal  Bank 
OF  Greenwood. 

Tiled  May  16,  1900.    No.  10,271. 

1.  Mortgage  Foreclosure:    Rbceiter.     Where  mortgaged  property  is 

probably  insufficient  to  discharge  the  debt,  the  court  may,  in 
an  action  to  foreclose  the  mortgage,  on  the  application  of  the 
mortgagee,  appoint  a  receiver. 

2.  Deficiency  Judgment:    Soltency   of   Defendant.     And  in   such 

case  it  is  immaterial  whether  a  deficiency  judgment  against 
the  parties  liable  for  the  debt,  is  collectible. 

3.  Finding:    Evidence:    Review.     The  finding  of  a  court,  grounded 

on  substantially  confiicting  evidence  as  to  the  value  of  prop- 
erty, will  not  be  disturbed. 

4.  Judicial  Discretion:    Presumption.     It  will  be  presumed,  in  the 

absence  of  a  showing  to  the  contrary,  that  the  discretionary 
powers  of  the  district  court  have  been  wisely  exercised. 

Error  to  the  district  court  for  Cass  county.  Tried 
below  before  Kamsey,  J.    Affirmed. 

Samuel  M.  Chapman  and  Frank  Irvine^  for  plaintiffs  in 
error. 

Samuel  M,  Ghapmcm:  We  submit  it  is  an  elementary 
rule  of  law  that  to  obtain  a  receiver  for  mortgaged  prem- 
ises, during  foreclosure  proceedings,  the  grounds  there- 
for must  be  full  and  clear,  and  two  things  must  be  made 
to  appear:  First,  that  the  mortgaged  premises  are  inade- 
quate to  satisfy  the  mortgage  debt;  second,  that  the  debt- 
ors are  personally  insolvent.  Unless  these  two  facts  are 
made  to  appear  clearly,  a  court  of  equity  will  not  inter- 
fere. Maxwell,  PL  &  Pr.,  p.  743;  First  Nat.  Bank  v.  Gage. 
79  111.,  207;  2  Jones,  Mortgages,  1576. 

0.  8.  Polk  and  Roscoe  Pound,  contra: 

Is  the  finding  of  the  lower  court  that  the  property  in 
controversy  was  not  suflBcient  to  discharge  the  mortgage 
debt,  sustained  by  the  evide^ce?    The  entire  tract  com- 
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prises  480  acres,  upon  all  of  which  the  plaintifF  has  two 
mortgage  liens. 

The  mortgage  of  Oren  B.  Taft  is  a  first  lien  upon  the 
east  half  of  the  northwest  quarter  of  section  eighteen. 
Upon  this  mortgage  of  f  1,200,  interest  to  the  amount  of. 
188.90  was  due  at  the  time  of  hearing  (12).  Ck)un8el  state 
in  brief  that  the  answer  of  Taft  shows  no  interest  due 
(13).  But  «no  such  document  appears  in  the  record,  and 
we  submit  that  this  court  will  not  try  the  cause  on  evi- 
dence other  than  that  submitted  to  the  trial  court.  The 
next  lien  is  the  mortgage  set  up  in  the  first  cause  of  action 
in  the  plaintiff's  petition — three  notes  aggregating  f  6,000, 
upon  which  the  unpaid  interest  then  amounted  to  f  1,150 
(11-12).  Third  comes  the  judgment  lien  of  the  defendant 
Teegarden  (admitted  in  brief,  pp.  3  and  13)  for  f630. 
Fourth,  there  is  a  lien  set  up  in  plaintiff's  sei-ond  cause 
of  action — notes  aggregating  $3,232,  upon  which  there 
was  unpaid  interest  to  the  amount  of  |294.98.  To  sum- 
marize: 

First  lien  (Taft) fl,288  90 

Second  lien  (Plff.) 7,150  00 

Third  lien  (Teegarden) 630  00 

Fourth  lien  (Plff.) 3,526  48 

Total 112,595  38 

This  total  is  secured,  as  has  been  seen,  by  eighty  acres. 

Now  let  us  turn  to  the  remaining  400  acres.  Here  the 
first  lien  is  the  mortgage  of  the  Mutual  Benefit  Life  In- 
surance Company,  securing  ?6,000,  upon  which  J680  was 
(luc  as  interest  at  the  time  of  the  hearing.  As  to  this, 
counsel  claims  that  the  answer  of  the  company  shows  a 
smaller  sum  to  be  due.  But  such  answer  nowhere  ap- 
pears in  the  record,  and  we  are  not  advised  whether  it  so 
states  nor  whether  it  relates  to  the  time  when  the  hearing 
was  had.  Second  is  the  plaintiff's  fin-t  mortgage,  prin- 
cipal and  interest  amounting  to  ?7,150  (11-12).  Third 
comes  the  Teegarden  judgment  for  f 630.     Fourth,  the 
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plaintiflf'S  second  mortgage,  securing  principal  and  in- 
terest, 13,526.48.  Besides  these  items,  it  appears  that 
the  property  had  been  sold  for  taxes  for  1894,  and  that 
the  face  of  the  tax-sale  certificate  was  f87.29.  Other 
taxes  were  also  outstanding,  the  amount  whereof  does 
not  appear.    To  summarize: 

(1)  Taxes  disclosed f87  29 

(2)  Mut.  Ben.  Life  Ins.  Co 6,680  00 

(3)  Plflf's  first  mortgage 7,150  00 

(4)  Teegarden 630  00  • 

(5)  Plff's  second  mortgage 3,526  48 


f  18,073  77 

In  other  words,  we  find  liens  to  the  amount  of  ?18,073.77 
exclusive  of  the  taxes  for  1894,  of  which  over  J11,000 
are  drawing  ten  per  cent  interest,  against  440  acres  of 
land. 

But  if  it  is  thought  fairer  to  lump  all  of  the  liens  upon 
the  whole  tract  of  480  acres,  the  matter  stands  no  better. 

Taxes  disclosed |87  29 

Taft  mortgage 1,288  90 

Mut.  Ben.  Life  Ins.  Co.  mortgage 6,680  00 

Plflf's  first  mortgage 7,150  00 

Teegarden's  judgment 630  00 

PlflPs  second  mortgage 3,520  48 

Total ?19,356  67 

Which  sum,  more  than  half  of  which  was  and  is  drawing 
ten  per  cent  interest,  is  secured  by  480  acres  of  land. 

Sullivan,  J. 

This  action  was  commenced  in  the  district  court  of 
Cass  county  by  the  First  National  Bank  of  Greenwood 
to  foreclose  two  real  estate  mortgages.  At  plain- 
tiff's instance  an  order  was  made,  before  judgment,  ap- 
pointing a  receiver  on  the  ground  that  the  mortgaged 
property  web  probably  insufficient  to  discharge  the  mort- 
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gage  debt  To  secure  a  reversal  of  this  order,  the  Wald- 
rons,  who  were  defendants  below,  prosecute  error  to  this 
court  The  assignments  in  the  petition  in  error  are  as 
follows:  "The  court  erred  in  finding  *that  the  property 
in  controversy  (being  the  real  estate  herein  in  this  petition 
described  with  all  its  improvements)  is  inadequate  secu- 
rity for  the  debts  of  the  plaintiffs  herein  and  the  mort- 
gages and  judgments  prior  to  plaintiff's  said  lien.  2d. 
The  court  erred  in  finding  the  defendants  liable  for  de- 
ficiency judgment  have  not  sufficient  property  over  and 
above  their  debts  and  exemptions  to  pay  the  probable 
deficiency  judgment  in  the  case.  3.  That  the  court  erred 
in  finding  for  the  defendant  in  error  and  in  appointing  a 
receiver  for  the  plaintiffs  in  error's  property  when  the 
evidence  and  proof  in  said  cause  show  that  the  owner 
of  the  mortgaged  premises  is  solvent  and  that  the  prem- 
ises are  adequate  security  for  the  payment  of  the  plain- 
tiff's demand  against  the  same,  and  that  no  grounds  exist 
for  the  appointment  of  said  receiver.'^ 

By  the  foregoing  specifications  three  points  are  pre- 
sented for  decision.  They  are  these:  (1.)  Is  the  evidence 
sufficient  to  warrant  the  conclusion  of  the  trial  court  that 
the  plaintiff's  security  is  probably  inadequate?  (2.)  Does 
the  evidence  show  that  the  defendants,  who  are  person- 
ally liable  for  the  debt,  are  insolvent?  (3.)  May  a  re- 
ceiver be  appointed  in  a  foreclosure  suit,  if  the  debtor  is 
financially  responsible?  Our  answer  to  the  third  ques- 
tion will  render  a  decision  of  the  second  unnecessary.  By 
section  266  of  the  Code  of  Civil  Procedure  it  is  provided 
that  the  district  court,  or  a  judge  thereof,  may  appoint 
a  receiver  in  an  action  brought  to  foreclose  a  mortgage 
"when  the  mortgaged  property  is  in  danger  of  being  lost, 
removed,  or  materially  injured,  or  is  probably  insufficient 
to  discharge  the  mortgage  debt."  Construing  this  statu- 
tory provision  it  was  held  in  Philadelphia  Mortgage  d  Trust 
Go.  V.  GooSy  47  Nebr.,  804,  815,  following  Jacobs  v.  Gibson^ 
9  Nebr.,  380,  that  a  mortgagee  who  brings  suit  to  fore- 
close his  mortgage  "i*  entitled  to  b^^e  his  debt  satisfied 
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out  of  the  property  pledged  as  security  for  its  payment, 
without  being  forced  to  resort  to  other  remedies  he  may 
have/'  This  being  the  established. rule  it  is  altogether 
immaterial  whether  a  deficiency  judgment  against  the 
Waldrons  would  be  collectible. 

With  respect  to  the  first  question  raised  by  the  petition 
in  error,  and  discussed  at  length  by  counsel  for  both 
parties,  we  deem  it  sufficient  to  say  that  the  evidence  is 
substantially  conflicting,  both  as  to  the  value  of  the  prop- 
erty and  the  amount  of  the  liens  and  incumbrances 
against  it.  The  greater  number  of  witnesses  support  the 
contention  of  appellants  that  the  security  is  adequate; 
but  questions  of  fact,  and  especially  questions  of  value, 
are  not  to  be  decided  by  mere  count  of  witnesses.  Recent 
cases  illustrating  this  principle  are  Nebraska  Loan  & 
Building  Ass^fi  v.  Marshall,  51  Nebr.,  534,  and  Lincoln  Land 
Co.  V.  Phelps  County,  59  Nebr.,  249.  In  passing  upon 
plaintiff's  claim  that  its  security  was  probably  inade- 
quate, the  district  court  was  vested  with  a  discretion 
which,  in  the  absence  of  a  satisfactory  showing  to  the 
contrary,  we  will  presume  was  wisely  exercised.  Jacobs 
V.  Gibson,  supra. 

The  order  appointing  the  receiver  is  supported  by  the 
testimony  of  a  considerable  number  of  witnesses  and 
should  be 

Affirmed. 


Wiu^iAM  Medland,  appellee,  v.  Phebe  R.  E.  E.  Linton    -w~m\ 

61    877 
ET  AL.,  APPELLANTS.  ' 

Filed  May  16,  1900.    No.  9,209. 

1.  County  Treasurer:  Private  Sale  of  Real  Estate:  Fiuno  ov 
Rettjbw  With  Clerk.  A  legal  private  sale  of  real  estate  by 
the  county  treasurer  for  delinquent  taxes  can  not  be  made 
without  the  county  treasurer  first  complying  with  the  pro- 
.  TiBions  of  section  112,  chapter  77,  article  1,  Compiled  Statutes, 
1899,  by  filing  with  the  county  clerk  a  return  showing  the 
lands  and  lots  sold  at  public  auction,  to  whom  sold,  and  for 
-mbmt  wooub;  and  »"  ^'-attinfited  ^al^  p<  real  ftmfrtj  for  taxes 
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at  private  sale  without  compliance  with  the  provisions  of  said 
section  invalidates  the  sale  so  attempted  to  be  made.  State  v, 
Helmer,  10  Nebr.,  25,  adhered  to  and  followed. 

2.  :     Exhibiting    Record:      Certificate.      When    the    county 

treasurer  undertakes  to  comply  with  the  provisions  of  the 
section  mentioned  by  carrying^  to  the  office  of  the  county  clerk 
the  records  of  the  treasurer's  office,  showing-  sales  of  real 
estate  for  taxes  at  public  sale,  and,  in  the  presence  of  the 
county  clerk,  making  a  certificate  on  such  sales  record  to  the 
effect  that  he  thereby  made  a  return,  and  that  the  list  of  prop- 
erty as  shown  on  the  record  has  been  sold  by  him  at  x^ublic 
sale  as  required  by  law  and  signing*  his  name  thereto,  and  then 
on  the  same  date  returning  said  record  with  the  certificate 
thereon  to  the  county  treasurer's  office,  held,  that  such  acts 
were  not  a  compliance  with  the  statute,  but  were  a  mere  sub- 
terfuge and  evasion  of  the  law,  and,  in  fact,  no  return  at  all. 

3.  Filing:    Definition.     The  law  requires  such  return  to  be  filed  in 

the  office  of  the  county  clerk.  The  filing  of  a  paper,  as  used  in 
the  section  quoted,  means  ita  delivery  to  the  proper  officer  and 
the  reception  of  it  by  him  to  be  kept  on  file. 

4.  No  Return:   No  Authority.    Where  no  proper  return  of  lands  sold 

for  taxes  at  public  auction  is  made,  the  county  treasurer  is 
without  authority  to  dispose  of  real  estate  for  taxes  at  private 
sale,  and  any  sale  thus  made  is  invalid. 

5.  Claimant  Under  Invalid  Sale:  Recovery.    A  party  claiming  under 

an  invalid  sale  of  real  estate  for  taxes  can  not  recover  the 
penalty  of  twenty  per  cent  interest  and  attorney's  fee,  as  in 
the  case  of  a  valid  tax  sale. 


6. :    Subrogation  to  Rights  of  County:    Statutory  Interest 

Only.  Where  parties  claim  a  lien  for  taxes  paid  at  such  sales, 
they  are  subrogated  only  to  the  rights  of  the  county,  and  can 
recover  interest  only  at  the  rate  provided  by  statute  for  de- 
linquent taxes. 

7. :  County  Taxes:  City  Taxes.  In  this  case,  lieJd,  that  in- 
terest could  be  recovered  on  state  and  county  taxes  paid  at  the 
rate  of  ten  per  cent  per  annum,  and  on  city  taxes  at  the  rate 
of  twelve  per  cent  per  annum. 

8.  Unplatted  Tract:    Special  Benefits.    An  unplatted  tract  of  land 

within  the  limits  of  a  city  is  subject  to  taxation  for  special 
benefits  received  to  pay  costs  of  local  improvements,  the  same 
as  though  it  were  platted  into  lots  and  blocks. 

9.  Special   Assessments:    Presumption.     In   making  special   assess- 

ments for  benefits  received  it  is  presumed  that  the  authorities 
arrived  at  the  amounts  thereof  with  reference  alone  to  the 
benefits  accruing  to  the  property  assessed,  and  that  the  owners 
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are  required  to  coDtribute  to  the  cost  of  the  improvement  only 
in  proportion  as  their  property  is  specially  benefited  thereby. 

10.  :     Authority.     The    doctrine   of  special    assessments   for 

benefits  conferred  applies  especially  to  property  in  cities,  and 
the  city  of  Omaha  had  the  power  and  authority,  given  by  the 
legislature,  to  levy  special  taxes  on  the  property  in  controversy 
for  benefits  received  in  opening,  extending  and  grading  a  street 
upon  which  it  abutted. 

11.  Notice.    A  notice  of  the  sitting  of  the  city  council  as  a  board  of 

equalization  for  the  purpose  of  equalizing  a  proposed  special 
assessment,  correcting  errors,  hearing  complaints,  etc.,  is  suffi- 
cient if  it  comply  substantially  with  the  provisions  of  tiie  statf 
ute  requiring  such  notice. 

12.  Definition  of  Week.    A  week  means  a  period  of  time,  beginning 

on  Sunday  and  ending  on  Saturday  following,  and  where  a 
notice  is  required  to  be  published  beginning  the  first  week  of 
a  certain  month,  held,  that  if  it  is  published  first  during  the 
first  full  week  of  such  month  beginning  on  Sunday  and  ending 
on  Saturday,  the  requirements  of  the  statutes  are  satisfied, 
even  though  the  publication  was  not  made  during  the  first  seven 
days  of  the  month. 

13.  Levying  Special  Taxes:    Record.     In  levying  special  taxes    or 

assessments  for  benefits  received,  as  authorized  by  section  6, 
article  9,  of  the  constitution,  held,  that  the  record  must  show 
affirmatively  a  compliance  twith  all  essential  conditions  to  a 
valid  exercise  of  the  taxing  power,  and  any  omission  of  such 
facta  will  not  be  supplied  by  presumptions.  Smith  v.  City  of 
Ornaha,  49  Nebr.,  883,  followed. 

14.  City  Council:    Session.     The  city  council,  acting  as  a  board  of 

equalization  for  the  purpose  of  equalizing  a  proposed  levy  of 
taxes  for  special  benefits  received,  correcting  errors,  hearing 
complaints,  etc.,  must  be  and  remain  in  session,  ready  to  hear 
complaints,  for  at  least  one  day  from  9  A.  M.  till  5  p.  M.  and 
during  the  hours  advertised  for  its  meeting.  Hutchinson  v.  City 
of  Omaha,  62  Nebr.,  345,  followed. 

15.  Meeting  of  Board:   Adjournment:    Call  op  Chairman:    Notice. 

Where  by  the  record  a  sitting  of  a  board  of  equalization  is 
shown  to  have  been  held  only  a  small  part  of  the  time  adver- 
tised for  its  meeting,  when  an  adjournment  or  recess  is  taken 
subject  to  the  call  of  the  chairman,  and  no  meeting  is  held  for 
several  days,  when,  without  a  new  notice,  another  meeting  is 
held  and  a  like  adjournment  is  taken,  and  a  third  meeting 
is  held  several  days  later  at  whi-ch  final  action  is  taken,  held, 
such  action  taken  is  no  proper  meeting  of  the  board  of  equali- 
zation as  required  by  law  and  the  published  notice,  and  is  with- 
out authority,  and  a  special  levy  of  taxes  so  made  is  thereby 
invalidated. 
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16.  Final  Action:  Afteb  One  Session.  Final  action  in  making  any 
special  assessments  for  benefits  received  in  opening,  extending 
and  grading  streets  can  not  be  taken  until  there  has  been  a 
sitting  of  the  board  of  equalization  for  at  least  one  day  and 
during  the  hours  from  9  A.  M.  till  5  P.  if. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Kbysor,  J.    Reversed. 

John  T.  Gathers  and  W.  A.  Redick,  for  api>ellant. 

John  T.  Gathers:  The  statutes  relating  to  the  publica- 
tion of  the  delinquent  tax  list,  and  the  selling  of  property 
by  the  county  treasurer,  are  mandatory,  and  must  be  fol- 
lowed literally  by  the  county  treasurer,  and  his  failure  to 
comply  with  the  law  renders  all  the  proceedings  in  rela- 
tion thereto  invalid.  Miller  v.  Ihnford,  11  Nebr.,  383; 
Ledwich  v.  Gonnell,  48  Nebr.,  172;  Smith  v.  Gity  of  Omaha, 
49  Nebr.,  883. 

If  the  county  treasurer  did  not  comply  with  the  law  in 
selling  the  land,  the  court  erred  in  allowing  twenty  per 
cent  interest  and  attorney's  fees.  Pettit  v.  Black,  8  Nebr.. 
52iLynamv.  Anderson,  9  Nebr.,  367;  Jones  v.  Diiras,  14 
Nebr.,  40;  Dillon  v.  Merriarh,  22  Nebr.,  151;  Stegeman  v. 
Faulhier,  42  Nebr.,  53.  The  burden  of  proof  is  on  the 
plaintiff  to  prove  that  the  tax  is  legal.  Merrill  v.  Wright y 
41  Nebr.,  351. 

A  board  of  equalization  must  be  and  remain  in  session 
ready  to  hear  complaints  during  the  hours  advertised  for 
its  meeting.    Hutchinson  v.  Gity  of  Om<iha^  52  Nebr.,  345. 

H.  W.  Pennock,  contra: 

It  is  objected  that  the  return  made  by  the  county  treas- 
urer to  the  clerk,  of  the  public  tax  sale  for  the  year  1890, 
was  insufficient  to  comply  with  section  112  of  the  revenue 
law.    The  object  of  this  section  is  twofold: 

First  It  provides  for  a  permanent  record  to  be  kept 
by  the  county  treasurer  showing  the  lands  sold,  the 
names  of  the  purchasers  and  the  sum  or  sums  for  which 
each  tract  was  sold.  This  is  the  general  record  of  tax 
•ales  kept  by  the  treasurer  to  indicate  the  condition  ot 
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such  sales  in  his  county.  If  the  land  hafi  been  redeemed, 
it  is  noted  on  this  record ;  if  a  tax  deed  has  been  issued, 
that  fact  is  also  noted  on  the  sales  book. 

Second.  The  latter  half  of  this  section  provides  for  a 
"return"  to  be  made  by  the  treasurer  to  the  clerk  on  or 
before  the  first  Monday  of  December,  following  the  public 
tax  sale.  It  would  seem  also  to  provide  for  a  "certificate" 
of  the  treasurer. 

If  the  revenue  act  of  1879  be  examined  in  all  of  its 
parts,  it  will  be  apparent  that  the  provision  for  a  return 
of  the  treasurer  to  the  clerk  subserves  but  one  purpose, 
viz.:  It  is  an  oflBcial  declaration  that  the  public  tax  sale 
has  closed,  and  that  private  tax  sales,  under  section  113, 
may  begin. 

Return  means  report  of  an  officer.  It  signifies  the 
bringing  back  of  some  original  document  with  the  officer's 
certificate  indorsed  thereon,  showing  what  has  been  done 
by  such  officer.    Anderson's  Law  Dictionary,  p.  898. 

The  word  week,  as  used  in  the  statute,  means  a  period 
commencing  on  Sunday  morning  and  ending  Saturday 
night.  Anderson's  Law  Dictionary,  p.  1111;  Ronkendorff 
V.  Taylor,  4  Pet.  [U.  S.],'  361. 

On  the  question  of  notice  counsel  cited:  McEneney  v. 
Town  of  Sullivan^  125  Ind.,  407;  Mayor  v.  Bouldin,  23  Md., 
328;  City  of  Ottatoa  v.  Macy,  20  111.,  413;  Lyman  v.  Plummer, 
75  la.,  353;  Clinton  v.  City  of  Portland,  26  Ore.,  410;  State 
t?.  City  of  Bayonne,  52  N.  J.  Law,  503. 

HOLCOMB,  J. 

An  action  was  begun  in  the  district  court  of  Douglas 
county  by  plaintiff,  appellee,  for  the  foreclosure  of  a  tax 
lien  upon  certain  property  in  the  city  of  Omaha,  described 
in  the  petition,  for  state,  county  and  city  taxes,  including 
special  assessments  against  the  property,  on  account  of 
the  opening,  extending  and  grading  of  a  certain  street 
in  said  city.  Several  defenses  were  interposed  at  the 
trial  by  appellants,  all  of  which  were  directed  to  the 
alleged  invalidity  of  the  tax  sale  and  the  special  assess- 


^U  iJEBRASKA  UEPOHTS.  [Vol.  60 


Medland  v.  Linton. 


ments  referred  to.  A  decree  was  rendered  for  the  plain- 
tiff for  the  principal  sums  paid  at  the  tax  sale  and  subse- 
quently thereto,  with  interest  and  attorney  fees,  and  the 
property  was  directed  to  be  sold  to  satisfy  the  decree  so 
rendered.  From  this  decree  defendants  appeal.  The 
several  objections  to  the  judgment  of  the  trial  court  will 
be  noted  in  their  order. 

It  is  first  urged  that  the  sale  for  taxes,  being  at  private 
sale,  was  without  authority  and  invalid,  for  the  reason, 
as  alleged,  that  the  law  had  not  been  complied  with,  in 
that  no  report  had  been  made  to  or  filed  with  the  county 
clerk,  of  lands  sold  at  public  auction,  as  required  by  »ec- 
tion  112,  article  1,  chapter  77,  of  the  revenue  law«  of  <he 
state.    The  section  referred  to  requires  that  "the  treasurer 
shall  keep  a  sale  book,  showing  the  lands  sold,  the  name 
of  the  purchaser,  and  the  sums  for  which  each  tract  was 
sold,  and  om  or  before  the  first  Monday  of  December  fol- 
lowing the  sale  of  real  property  he  shall  file  in  the  office 
of  the  county  clerk  of  his  county  a  return  thereof,  as  the 
same  shall  appear  on  the  said  sale  book,  and  such  certifi- 
cate shall  be  evidence  of  the  regularity  of  the  proceed- 
ings."   Before  lands  and  lots  can  be  legally  sold  at  private 
sale,  under  the  provisions  of  the  section  quoted,  the  treas- 
urer must  file  with  the  county  clerk  a  return,  showing  the 
lands  and  lots  sold  at  public  auction,  to  whom  sold,  and 
for  what  sum;  and  any  attempt  to  sell  real  proi)ei'ty  for 
taxes  at  private  sale  without  compliance  with  the  provis- 
ions of  said  section  invalidates  the  sale  so  attempted  to 
be  made.    The  force  and  effect  of  the  provisions  quoted  is 
no  longer  an  open  question  in  this  state.    The  construc- 
tion given  was  put  upon  it  as  early  as  1880,  when,  in  the 
case  of  Statv  v.  Ilehner,  10  Nebr.,  25,  it  was  determined 
"that  the  county  treasurer  had  no  right  or  power  to  sell 
real  estate  for  taxes  at  private  sale  until  after  his  report 
of  sales  of  real  estate  at  public  sale  is  made  and  filed 
in  the  office  of  the  county  clerk.'^    The  ruling  just  men- 
tioned has  been  adhered  to  and  reaffirmed  in  Adams  v. 
Osgood,  42  Nebr.,  451,  and  Johnson  v.  Finley,  54  Nebr.,  733. 
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In  the  case  at  bar  it  is  disclosed  by  a  stipulation  of  the 
parties,  preserved  in  the  record,  that  the  only  attempt 
at  compliance  by  the  county  treasurer  with  the  statutory 
requirements  under  consideration,   was  in  taking  the 
records  of  his  oflBice  showing  the  public  sales  of  real  prop- 
erty for  taxes  due  that  year  into  the  office  of  the  county 
clerk  and,  presenting  such  record  to  the  county  clerk,  in 
his  presence  making  a  certificate  thereon  at  the  end  of  the 
record  of  sales  to  the  effect  that  he  thereby  made  a  return, 
and  that  the  list  of  property  as  shown  on  the  record  had 
been  sold  by  him  at  public  sale  as  required  by  law,  and 
then  signing  his  name  to  such  certificate;  after  which,  and 
on  the  same  date,  according  to  the  stipulation,  the  said 
book  or  record  containing  said  list  of  lands,  with  the  cer- 
tificate thereon,  was  taken  back  to  the  county  treasurer's 
office,  and  that  no  other  or  different  return  of  public  sales 
was  made  for  the  year  mentioned.    This,  in  our  judgment, 
is  neither  in  letter  nor  in  spirit  a  compliance  with  the 
section  of  the  statute  referred  to.    It  is,  in  fact,  a  mere 
subterfuge  or  evasion  of  the  law,  and  is  no  return  at  all, 
and  can  not  be  countenanced  as  such.    It  would  be  much 
more  reasonable  and  logical  to  construe  the  statute  as 
directory  only,  and  hold  that  n  compliance  therewith  is 
not  essential  to  the  validity  of  the  sale  of  real  property  at 
private  tax  sale,  than  to  treat  as  a  compliance  with  the 
Jaw  the  acts  of  the  county  treasurer  as  they  are  disclosed 
by  the  stipulation  in  the  record  in  this  case.  As  has  hereto- 
fore been  noted,  this  question  is  already  settle'd.  by  a  con- 
struction of  the  section  quoted,  and  a  substantial  com- 
pliance with  its  provisions  is  necessary  in  order  that  a 
private  sale  of  lands  for  taxes  may  be  valid.     The  law 
requires  that  this  return,  or  report,  shall  be  filed  in  the 
office  of  the  county  clerk.     To  file,  in  law,  means  "to 
leave  a  paper  with  an  officer  for  action  or  preservation; 
and,  to  indorse  a  paper,  as  received  into  custody,  and 
give  it  its  place  among  other  papers — to  file  away." 
Anderson,  Law  Dictionary.    In  modem  usage,  "filing  a 
paper  consists  in  placing  it  in  the  proper  official's  custody 
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by  the  party  charj^ed  with  this  duty,  and  the  making  of 
the  proper  iudorseinent  by  the  officer."  Stone  v.  Crow,  2 
S.  Dak.,  525,  528.  "A  paper  is  said  to  be  filed  when  it  is 
delivered  to  the  proper  officer  and  by  him  received  to  be 
kept  on  file.  (Bouvier,  Law  Dictionary.)  And  the 
derivation  and  meaning  of  the  word,  as  defined  in  the 
dictionaries,  carries  with  it  the  idea  of  permanent  preser- 
vation; becoming  part  of  the  permanent  records  of  the 
public  office  where  it  is  filed.  (Rapalje  &  Lawrence,  Law 
Dictionary;  Century  Dictionary.)"  People  v.  Peck,  67  Hun 
[N.  Y.],  560,  570;  Gorham  v.  SumnwrSy  25  Minn.,  81; 
Pfirmann  v.  Ilenkcl,  1  Bradw.  [III.]?  1^5.  There  being  no 
proper  return  of  lands  sold  at  public  auction,  as  by  law 
required,  the  treasurer  was  without  authority  to  dispose 
of  the  lot  of  land  in  controversy  at  private  sale,  and  the 
tax  sale  thus  made  is,  therefore,  invalid.  By  the  subse- 
quent proceedings  had  thereunder,  the  plaintiff  was  not 
in  a  position  to  recover  the  penalty  of  twenty  per  cent 
interest  and  attorney's  fee,  as  are  allowed  in  cases  v- 
valid  tax  sales.  Under  the  holdings  of  this  court,  a. 
most,  he  is  entitled  to  subrogation  to  the  rights  of  the 
county,  and  to  enforce  a  lien  against  the  property  upon 
which  the  taxes  were  paid  for  the  principal  sums  paid, 
with  interest  thereon  as  provided  by  the  statute. 

In  Hteyeman  v.  Faulkner,  42  Nebr.,  53,  54,  it  is  held  that 
"a  purchaser  at  an  invalid  tax  sale  is  not  entitled  to  have , 
taxed  in  his  favor  an  attorney's  fee  as  part  of  the  costs 
of  the  foreclosure  of  the  lien  to  which  he  has  by  payment 
become  subrogated."  In  the  opinion  by  Kyan,  C,  page 
,  56,  it  is  said:  "As  the  rights  of  the  appellant  to  foreclose 
are  measured  by  the  rights  of  the  county  in  the  same  re- 
spect, it  logically  follows  that  the  provision  as  to  attor- 
ney's fees  can  not  be  held  to  apply  to  such  a  foreclosure 
as  the  plaintiff  was  entitled  to  in  this  action." 

In  Dillon  v.  Merrhim,  22  Nebr.,  151,  it  is  held  that 
"where  for  want  of  authority  of  the  treasurer  to  sell  land 
for  taxes,  no  title  passes  to  the  purchaser;  he  is  merely 
subrogated  to  the  rights  of  the  county,  and  to  the  same 
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rate  of  interest  that  the  county  would  be  entitled  to  re- 
cover/'. See,  also,  Adams  v.  Osgood,  supra. 

Section  105,  article  1,  chapter  77,  of  the  revenue  law 
provides  that  all  unpaid  taxes  upon  real  property  after 
delinquency  occurs  shall  draw  thereafter  ten  per  cent 
interest.  Section  86,  chapter  12a,  Compiled  Statutes, 
1893,  being  the  then  charter  act  for  metropolitan  cities, 
provides  that  delinquent  city  taxes  shall  draw  interest 
at  one  per  cent  a  month.  The  plaintiff,  therefore,  is 
entitled  to  recover  for  state  and  county  taxes  paid  prin- 
cipal with  interest  at  the  rate  of  ten  per  cent  per  annum; 
and  for  city  taxes  paid,  the  principal  with  interest  at  the 
rate  of  one  per  cent  per  month,  or  twelve  per  cent  per 
annum. 

The  legality  of  the  special  assessments  against  the 
property  in  question,  which  were  paid  by  plaintiff  and  for 
which  he  claims  a  lien  upon  the  land,  is  also  challenged. 
It  is  urged,  in  substance,  that  because  the  land  was  un- 
platted and  the  special  assessments  apparently  large,  the 
same  effectuated  a  confiscation  of  the  property,  and, 
therefore,  the  taxes  are  illegal  and  unenforcible.  It  ap- 
pears that,  while  the  tract  of  land  has  never  been  platted 
into  lots  and  blocks,  it  lies  well  within  the  city  limits, 
and  is  evidently  subject  to  special  assessments  for  bene- 
fits, under  the  doctrine  of  assessments  for  local  improve- 
ments in  municipalities,  such  as  is  the  city  of  Omaha. 
We  are  not  apprised  of  the  value  of  the  land.  Tlie  assess- 
ments appear  to  have  been  made  with  sole  reference  to 
the  special  benefits  accruing  to  the  land,  and,  in  so  far  as 
fixing  the  amount  thereof,  the  land  was  assessed  in  ac- 
cordance with  law,  and  in  the  same  manner  as  were 
special  assessments  made  on  other  property  benefited  by 
the  local  improvements,  for  the  expense  of  which  the 
assessments  were  made.  While  the  assessments,  |1 52.23 
for  opening  and  extending  the  street,  and  $743.70  for 
grading,  may  appear  quite  high,  without  knowledge  as 
to  the  value  of  the  property  or  the  benefits  derived  from 
the  improvements  made,  it  can  not  be  said  either  that  the 
21 
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assessments  were  unreasonable,  extortionate  or  illeg:al, 
or  that  they  were  not  entirely  within  the  power  and 
authority  of  the  city  making  the  levies  for  the  purpose« 
mentioned.  It  is  to  be  presumed  that  the  authorities,  in 
making  these  special  assessments,  anived  at  the  amounts 
thereojf  with  reference  alone  to  the  benefits  thereby  accru- 
ing to  the  property,  and  that  the  owner  was  required  to 
contribute  to  the  expenses  of  tlie  improvements  made  only 
in  proportion  as  his  property  was  specially  benefited 
thereby.  In  support  of  the  contention  of  appellants 
tlmt  these  assessments  were  illegal,  our  attention  has 
been  called  to  the  Waslwigton  Avenue  Case,  reported  in  69 
Pa.,  352.  We  do  not  think  that  authority  in  point.  In 
the  case  cited,  it  was  sought  by  special  assessments  to 
l)ay  for  grading,  macadamizing  and  otherwise  improving 
a  public  highway  through  tlie  farming  country  of  that 
state,  by  levying  a  tax  upon  the  farms  within  one  mile  of 
the  proposed  highway.  This,  it  was  held  by  the  supremo 
court  of  that  state,  was  so  unreasonable  and  unjust  as  to 
make  the  levy  unconstitutional  and  clearly  in  excess  of 
the  legislative  power  of  taxation.  The  rule,  however,  is 
different  when  applied  to  improvements  of  streets,  alleys, 
etc.,  in  cities,  and  is  uniformly  so  recognized.  In  the 
case  referred  to,  it  is  stated  in  the  syllabus:  "The  legisla- 
ture may  enact  a  law  providing  a  just  assessment  on 
I)roper  objects  according  to  benefits  conferred,  and  not 
imposing  unfair  and  unequal  burdens.  Assessing  a  tax 
to  pay  for  streets,  etc.,  in  towns  in  proportion  to  the  front- 
age on  the  street,  is  a  reasonable  exercise  of  the  taxing 
power  according  to  the  benefits  received."  It  is  under 
the  doctrine  just  stated  that  the  assessments  complained 
of  were  made,  x^uthority  under  section  6,  article  9,  of 
the  constitution,  is  given  by  statute  therefor,  and  it  is 
not  material  whether  the  property  assessed  is  laid  out 
in  lots  and  blocks  or  is  an  unplatted  tract  The  city  acted 
entin^ly  within  the  scope  of  its  power  and  authority,  and 
the  objection  of  appellants  in  this  respect  can  not  be  sus- 
tained. 

It  is  also  argued  that  the  notices  of  the  sitting  of  the 
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board  of  equalization,  which  was  required  to  act  upon  the 
proposed  special  assessments,  were  insufficient.  This 
objection  we  hold  untenable.  The  notices  were  directed 
"to  the  owners  of  lots  and  lands  abutting  on  or  adjacent 
to  streets,  alleys  or  avenues,  situated  in  whole  or  in  part 
within  any  of  the  districts  hereinafter  named,"  and  stated 
that  the  city  council  would  sit  as  a  board  of  equalization 
for  the  purpose  of  equalizing  the  proposed  levy  of  special 
tax  or  assessment,  correcting  errors,  hearing  complaints 
of  owners,  etc.  The  notices  appear  to  contain  all  the 
information  and  more  than  is  required  by  section  85, 
chapter  12a,  Compiled  Statutes,  1893  (the  charter  act 
which  was  then  in  force),  and  were  published  for  the 
required  period  of  time.  The  purposes  for  which  the 
board  of  equalization  sat  and  the  time  of  sitting  are 
apparent  from  the  notices,  and,  in  our  judgment,  suffi- 
cient to  meet  the  requirements  of  the  statute.  In  Lyman 
V.  Plummcr,  75  la.,  353,  it  is  held:  "When  notice  of  a 
special  assessment  on  city  property  to  pay  for  street  im- 
provement is  necessary  to  be  given  to  the  respective 
owners,  and  the  city  has  provided  by  ordinance  for  giving 
such  notice  by  publication  in  a  newspaper  of  general 
circulation  published  in  the  city,  notice  given  in  accord- 
ance with  the  provisions  of  such  ordinance  is  sufficient." 
In  support  of  the  rule  the  opinion  cites  Stewart  v.  Palmer, 
74  N.  Y.,  183;  Macklot  v.  City  of  Davenport,  17  la.,  379. 
See,  also.  City  of  Ottawa  v.  Macy,  20  111.,  413;  l^tate  v^  City 
of  Bayonne,  52  N.  J.  Law,  503.  A  comparison  of  the 
notices  in  question  with  the  statute  referred  to  brings 
them  within  the  rule  above  announced. 

It  is  contended  that  the  tax  srtle  is  invalid  because 
the  advertisement  of  the  delinquent  tax  list  was  not  first 
published  till  October  10,  1891.  The  law  requires  that 
the  notice  shall  be  published,  commencing  the  first  week 
in  October  preceding  the  sale  to  be  made,  on  the  first 
Monday  of  Noyember  following.  Compiled  Statutes, 
1899,  chapter  77,  article  1,  section  109.  It  is  contended 
that  the  first  publication  affecting  the  case  at  bar  was 
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not  made  until  Saturday,  October  10,  1891.  This,  in  our 
opinion,  is  a  compliance  with  the  provisions  of  the  section 
referred  to.  The  requirement  that  the  notice  shall  be 
published  commencing  the  first  week  in  October,  is  met 
by  publication  during  the  firat  week  of  the  month  as  dis- 
tinguished from  the  first  seven  days.  The  word  *'week,"  in 
its  legal  significance,  as  we  understand  the  term,  means 
a  period  of  time  commencing  on  Sunday  morning  and 
ending  on  Saturday  night.  By  common  consent,  and  in 
computing  time  thi'oughout  Christendom,  Sunday  is 
recognized  as  the  first  day  of  the  week.  The  first  week, 
therefore,  would  be  a  period  of  time  of  seven  days  dura- 
tion, beginning  on  Sunday  and  ending  on  Saturday 
following.  In  Rokendorfjr  v.  Taylor,  4  Pet.  [U.  S.l,  348, 
360,  an  interpretation  of  the  word  is  given  which  we  are 
disposed  to  think  is  correct,  and  which  we  adhere  to.  It 
is  said  in  this  opinion  by  McLean,  J.,  that  "a  week  is  a 
definite  period  of  time,  commencing  on  Sunday  and  end- 
ing on  Saturday."  See^  also,  Anderson,  Law  Dictionary. 
The  10th  day  of  October  occurring  during  the  first  week 
of  that  month  as  herein  defined,  and  the  publication  hav- 
ing been  begun  on  the  day  mentioned,  it  was  commenced 
in  the  first  week  in  October  preceding  the  sale,  and  was, 
therefore,  in  compliance  with  the  statute  in  that  respect. 
Finally,  it  is  urged  that  the  special  assessments  are 
invalid  because  it  does  not  appear  that  the  board  of 
equalization  was  in  session  and  remained  so  during  its  de- 
liberations as  required  by  law ;  and  especially  so  because 
it  is  not  shown  that  a  sitting  of  such  board  was  held  on 
the  day  mentioned  in  the  published  notice  for  the  meet- 
ing, from  9  A.  M.  until  5  P.  M.  of  said  day.  It  is  provided 
by  law  that  before  any  special  taxes  may  be  levied,  the 
city  council  shall  sit  as  a  board  of  equalization  for  not 
less  than  one  day,  from  9  A.  M.  till  5  P.  M.,  for  the  pur- 
pose of  equalizing  the  proposed  levy,  correcting  errors, 
and  hearing  all  complaints  which  may  be  made  by  the 
owners  of  property,  which  it  is  proposed  to  assess.  Ck)m- 
piled  Statutes,  1893,  ch.  12a,  sec.  85.      The    record    in 
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this  case  discloses  due  publication  of  the  notice  of  the 
sitting  of  the  board  on  July  17,  1890,  from  9  A.  M.  till  5 
P.  M.  It  is  further  shown  that  on  the  date  as  published 
the  city  council,  pursuant  to  the  notice,  convened  as  a 
board  of  equalization;  that  some  little  business  was  trans- 
acted, a  motion  being  passed  to  defer  action  regarding 
other  streets  than  the  one  in  question,  pending  the  final 
determination  of  a  case  then  pending  in  the  supreme 
court;  and  a  committee  of  the  council  being  appointed 
to  report  the  districts,  and  the  boundaries  of  the  same, 
that  were  proposed  to  be  taxed  in  each  case  of  opening 
or  extending  streets.  The  board  thereupon  took  a  recess 
subject  to  the  call  of  the  chairman.  This  occurred  on 
July  17,  the  date  mentioned  in  the  notice.  No  further 
meeting  appears  to  have  been  held  or  business  done  until 
August  26,  when  some  further  proceedings  were  had  re- 
garding certain  proposed  special  assessments,  whereupon 
aiiother  recess  was  taken,  subject  to  the  call  of  the  chair- 
man. Again,  on  September  16,  a  meeting  of  the  board  was 
held,  and  final  action  was  taken  regarding  the  levy  of  the 
special  taxes  complained  of.  The  foregoing  meetings  were 
held  with  reference  to  the  special  levies  on  the  property  in 
question  for  opening  Park  street.  The  record  as  to  the 
special  levy  for  grading  the  same  street  is  substantially 
the  same,  except  the  difference  in  the  dates.  Can  it  be 
said  that  the  action  of  the  city  council,  sitting  as  a  board 
of  equalization  with  respect  to  the  matters  herein  in- 
volved, is  a  compliance  with  the  statute  last  cited?  We 
think  not.  The  non-compliance  with  the  plain  provisions 
of  the  law,  and  the  gross  irregularities,  are  so  apparent 
as  at  once  to  lead  to  the  conclusion  that  the  entire  pro- 
ceedings, subsequent  to  the  publishing  of  the  notice  of 
the  meeting  of  the  board,  are  null  and  of  no  effect,  and 
that  the  special  tax  levies  and  all  subsequent  acts  there- 
under were  thereby  invalidated,  and  no  legal  tax  sale 
could  be  made  by  virtue  of  the  void  levy.  "It  is  a  rule 
of  construction  peculiarly  applicable  to  special  assess- 
ments authorized  by  section  6,  article  9,  of  the  constitu- 
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tion  that  the  record  must  show  affirmatively  a  compliance 
with  all  the  conditions  essential  to  a  valid  exercise  of  the 
taxing  power,  and  that  the  omission  of  such  facts  will 
not  be  supplied  by  presumptions."  Smith  v.  City  of 
Omaha,  49  Nebr.,  883.  Copious  citations  in  sup])ort  of 
the  rule  laid  down  in  the  above  case  are  found  in  the 
opinion  written  by  Post,  C.  J.  In  Hutchinson  v.  Citu  of 
Omaha,  52  Xebr.,  345,  it  is  held:  "A  board  of  equalization 
must  be  and  remain  in  session  ready  to  hear  complaints 
during  the  hours  advertised  for  its  meeting."  In  the 
opinion  in  the  case  last  cited  it  is  said  by  Irvine,  C, 
speaking  for  the  court,  p.  350:  "Furthermore,  the  record 
discloses  that  there  never  was  a  sitting  of  the  board  of 
equalization  in  any  proper  sense  of  the  term.  The  notice 
was  that  the  council  would  sit  as  a  board  of  equalization 
at  the  oflice  of  the  city  clerk  on  the  4th  day  of  December, 
1891,  from  9  A.  JI.  to  5  P.  M.  About  the  first  hour  name<l 
a  majority  of  the  members  of  the  council  appeared  at  the 
place  designated  and  appointed  a  chairman.  They  one 
by  one  di  ifted  away,  and  an  entry  was  made  that  a  recess 
had  been  taken  subject  to  the  call  of  the  chairman.  The 
chainnan  himself  remained  for  the  purpose  of  receiving 
written  protests,  but  the  board  was  not  there  to  hear 
them.  Some -days  thereafter,  without  any  new  notice, 
the  chairman,  by  casual  meetings  on  the  streets,  called 
the  board  together  and  the  session  was  resumed  and 
the  scheme  of  assessment  agreed  upon.  Such  a  proceed- 
ing can  not  be  tolerated.  Property  owners  are  entitled 
to  have  tlie  board  in  session  during  the  hours  advertised, 
and  when  they  do  not  in  fact  sit  they  can  not  conceal 
their  dereliction  under  the  subterfuge  of  a  recess  and  a 
subsequent  meeting  without  notice." 

It  is  urged  in  the  case  at  bar  that  because  the  record 
is  silent  as  to  the  time  the  board  took  a  recess  subject  to 
the  call  of  the  chairman,  it  is  presumed  that  they  were  in 
ses^iion  at  the  first  meeting  during  all  the  hours  they 
were  required  to  sit  by  the  published  notice  as  well  as  by 
the  section  of  the  statute  governing  the  subject.    The  fair 
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inference  from  reading  the  record  is  that  they  were  in 
session  but  a  very  short  time,  transacting  no  other  busi- 
ness than  that  heretofore  mentioned,  and  then  adjourned 
for  an  indefinite  and  undetermined  period.  Final  action 
in  making  any  special  assessments  of  the  character  under 
consideration  can  not  be  taken  until  there  has  been  a 
sitting  of  the  board  for  at  least  one  day  and  during  the 
hours  mentioned  in  said  section  85.  This  is  a  condition 
essential  to  a  valid  levy  (Hutchinson  v.  City  of  Omaha, 
supra),  and  is  in  the  nature  of  a  jurisdictional  step  in 
making  such  assessment.  Its  performance  must  affirma- 
tively appear  from  the  record.  Smith  v.  City  of  Omaha, 
supra.  The  law  never  assumes  jurisdictional  facts.  Mor- 
rill i\  Taylor,  6  Nebr.,  236,  and  cases  there  cited.  The 
board  of  equalization  acted  in  a  (/Mast-judicial  capacity, 
and  its  actions  are  subject  to  review  by  higher  judicial 
tribunals.  Webster  v.  City  of  lAncoln,  50  Nebr.,  1.  Even 
had  jurisdiction  been  acquired  by  the  meeting  of  the 
board  pursuant  to  the  notice,  it  would  seem  that  it  lost 
such  jurisdiction  by  adjournment  without  day  and  re- 
convening without  new  notice  or  with  no  notice  at  all. 

For  the  reasons  given,  the  judgment  of  the  low^er  court 
is  reversed,  and  the  case  remanded  for  further  proceed- 
ings in  conformity  with  the  views  herein  expressed. 


Reversed  and  remanded. 


Travelers  Insurance  Company  of  Harti^^oud,  Con- 
necticut, V.  Andrew  J.  Snowden. 

Piled  Jxjne  7,  1900.    No.  9;205. 

1.  Accident  Insurance:  Classification:    General  Agent.    A  classi- 

fication of  the  occupation  of  an  applicant  for  accident  insurance 
by  the  gpeneral  agent  of  the  company  on  full  information  of  the 
facts  binds  the  insurer. 

2.  Verdict:    Conflicting   Evidence.     A   verdict   returned   upon   con- 

flicting evidence  will  not  be  disturbed  on  review  unless  mani- 
festly wrong. 


264  NEBRASKA  REPORTS.  [Vol.  60 


Travelers'  Ins.  Co.  v.  Snowdeou 


Error  to  the  district  pourt  for  Buffalo  county.  Tried 
below  before  Greene,  J.    Affinnvd. 

Charles  Offutt  and  W.  W.  Morsman,  for  plaintiff  in 
error. 

TV.  W.  Morsman:  I  am  aware  of  the  case  of  Pacific 
Mutual  Lift  Ins.  Co,  v,  iSnouden,  12  U.  S.  App.,  704,  a  suit 
for  the  same  injury.  In  that  ease  the  insurer  seems  to 
have  contended  that  the  statements  of  the  assured  in  the 
application  were  warranties,  and  defeated  a  recovery  in 
ioto.  There  is  nothing  in  the  report  of  the  case  to  show 
that  there  was  any  provision  for  payment  of  so  much 
indemnity  as  the  premium,  at  the  proper  rates,  would 
have  purchased,  in  case  of  injui-y  in  an  occupation  more 
hazardous  than  that  in  which  the  assured  was  insured; 
nor  does  it  appear  that  it  was  contended  by  counsel,  or 
considered  by  the  court,  that  a  cotemporaneous  oral 
agreement  was  attempted  to  be  substituted  for  the  writ- 
ten agreement  of  the  pai-ties.  But  whatever  may  have 
been  in  the  record  and  before  the  court,  the  opinion 
(rather  intemperate  in  tone),  I  submit,  is  not  sound.  If 
a  plaintiff  suing  at  law  upon  a  promissory  note  plainly 
calling  for  eight  per  cent  interest  pleaded  and;  offered 
oral  evidence  that  the  parties  agreed  upon  ten  per  cent, 
the  rei€^>tion  and  submission  of  the  evidence  to  a  jury 
by  the  court  would  not  be  a  more  jjalpable  error  than 
this  record  presents. 

II.  M.  Sinclair,  contra: 

Where  a  certain  trade  or  business  or  occupation  is  in- 
sured, the  insurer  is  to  be  taken  as  consenting  and  agree- 
ing that  all  its  customary  incidents  shall  be  allowed. 
Turlcy  v.  North  Amef'ican  Fire  Ins.  Co.,  25  Wend.  [N.  Y.], 
374;  Cotton  v.  Fidelity  Co.,  41  Fed.  Rep.,  506;  Moulor  v. 
American  Life  Ins.  Co.,  Ill  U.  S.,  335;  Northwestern 
Mutual  Life  Ins.  Co.  v.  Hazektt,  105  Ind.,  212;  Bliss,  Life 
Insurance,  sec.  38G;  Carson  v.  Jersey  Ins.  Co.y  43  N.  J. 
Law,  300. 
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Had  the  defendant  in  error  a  right  to  plead  and  prove 
the  actual  facts  as  to  how  and  why  the  classification  in 
the  policy  was  made,  and  what  was  the  meaning  given  it 
by  the  parties  themselves  when  made?  That  this  can 
be  done  there  would  seem  to  be  no  doubt,  both  upon 
principle  and  authority.  Motsinger  v.  StatCy  123  Ind., 
498;  Mason  v.  Ryus,  26  Kan.,  464;  Gosper  v.  Nesbit,  45 
Kan.,  457;  Coates  v.  Sulau,  46  Kan.,  341;  Oallagher  v. 
Black,  44  Me.,  99;  Stoops  v.  Smith,  100  Mass.,  66;  Swett 
V.  Shvmicay,  102  Mass.,  368;  Keller  v.  Webb,  125  Mass., 
88;  Macdonald  v.  Dana,  154  Mass.,  152;  Adamant  v.  Bank, 
5  Wash.,  232;  Wolfert  v.  Pittsburg,  O.  &  St.  L.  R.  Co.,  44 
Mo.  App.,  330;  Ellis  v.  Harrison,  104  Mo.,  270;  Kendrick 
V.  Beard,  81  Mich.,  182;  Anltman  v.  Clifford,  55  Minn., 
159;  Sanford  v.  Newark,  37  N.  J.  Law,  1;  Hart  v.  Ham- 
m^t,  18  Vt.,  127;  Steadman  v.  Taylor,  77  N.  Car.,  134; 
Jenny  Lind  Co.  v.  Bower,  11  Cal.,  194;  Beason  v.  Kurz,  66 
Wis.,  448;  Rhodes  v.  Cleveland  Rolling  Mill  Co.,  17  Fed. 
Rep.,  426;  Chalfant  v.  Williams,  35  Pa.  St.,  212;  McDonald 
V.  Unaka  Timber  Co.y  88  Tenn.,  38. 

NORVAL,  C.  J. 

This  case  was  before  us  at  a  former  term.  Travelers 
In^.  Go.  V.  Snowden,  45  Nebr.,  249.  The  action  was  upon 
an  accident  policy  of  insurance  providing  for  the  pay- 
ment of  f  5,000  in  case  of  death  of  insured  through  exter- 
nal violence  and  accidental  means,  or  one-third  of  that 
amount  in  the  event  he  should  suffer  the  loss  of  a  hand. 
The  policy  also  stipulated  that  Andrew  J.  Snowden,  the 
plaintiff  below,  is  insured  "under  classifications  preferred, 
being  a  cattle  dealer  or  buyer  and  shipper  (not  tender  or 
drover,  not  on  ranch  or  farm  by  occupation),  ♦  ♦  ♦ 
that  if  the  insurer  is  injured  in  any  occupation  or  expos- 
ure classed  by  this  company  as  more  hazardous  than 
that  here  given,  his  insurance  shall  be  only  for  such  sums 
as  the  premium  paid  by  him  will  purchase  at  the  rates 
fixed  for  such  increased  hazard."  The  policy  was  issued 
subject  to  the  numerous  conditions  on  the  back  thereof, 
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among  them  being  the  following:  "This  insurance  does 
not  cover  *  *  *  voluntary  exposure  to  unnecessary 
danger;  entering  or  trying  to  enter  or  leave  a  moving 
conveyance  using  steam  as  a  motive  power;  riding  in 
or  on  any  such  conveyance  not  provided  for  the  transpor- 
tation of  passengei^s."  Subsequent  to  the  reversal  of  the 
first  judgment  plaintiff,  by  permission  of  the  trial  court, 
filed  an  amended  petition,  which,  inter  alia,  averred,  in 
effect,  that  plaintiff,  at  and  prior  to  the  issuance  of  the 
policy,  was  engaged  in  buying  and  shipping  cattle  to 
market  over  railroads,  accompanying  them  in  their  trans- 
portation; that  plaintiff  went  to  the  defendant's  local 
agent  at  Kearney,  Sylvester  S.  St.  John,  and  informed 
him  fully  of  his  business  and  the  manner  in  which  he 
conducted  the  same,  to  wit,  "that  he  was  engaged  in 
buying  and  shipping  cattle  to  mai'ket  over  the  railroads 
and  usually  accompanied  and  attended  them  on  the 
way,  and  applied  to  said  agent  for  a  policy  of  insurance 
in  the  defendant  company  that  would  cover  accidents 
while  he  was  so  engaged  in  the  shipping  and  attending 
his  cattle  to  market  as  aforesaid;  that  the  said  agent 
was  uncertain  about  the  classification  of  a  risk  for  this 
purpose,  and  so  informed  plaintiff,  but  submitted  the 
said  application,  with  the  facts  of  occupation  and  busi- 
ness, together  with  the  further  fact  that  the  insurance 
wanted  should  cover  accidents  while  engaged  in  ship- 
ping and  attending  the  cattle  to  market  as  aforesaid,  to 
the  general  agent  of  defendant  company  at  Omaha, 
Nebraska,  who,  on  consideration  thereof,  classified  plain- 
tiff's occupation  as  that  of  a  cattle  dealer,  or  broker  and 
shipper,  and  made  out  the  policy  hereinafter  set  forth, 
and  represented  to  the  plaintiff  that  it  was  in  accordance 
with  his  application,  and  covered  accidents  sustained 
while  engaged  in  shipping  and  attending  his  cattle  to 
market  as  he  had  desired;  that  the  plaintiff,  relying  on 
said  representations,  paid  the  defendant  the  premium 
thereon,  and  received  and  accepted  the  policy."  The 
defendant  moved  to  strike  from  the  amended  petition 
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the  foregoing  averments,  or  the  principal  portion  thereof, 
as  being  surplusage,  redundant,  immaterial  and  irrele- 
vant, which  motion  was  denied,  and  on  the  same  day  the 
defendant  filed  an  answer^  which  admitted  the  execution 
and  delivery  of  the  policy  of  insurance  in  question,  denied 
plaintiff  was  injured  during  the  life  thereof,  put  in  issue 
other  averments,  and  alleged,  substantially,  that  such 
injury  was  occasioned  by  plaintiff's  own  voluntary  ex- 
posure to  unnecessary  danger  and  was  received  while, 
and  in  consequence  of,  his  entering,  or  trying  to  enter,  or 
while  riding  on  top  of,  a  moving  conveyance  using  steam 
as  a  motive  power.  The  second  trial  of  the  cause  resulted 
in  a  verdict  and  judgment  for  plaintiff  in  the  sum  of 
$2,424.50,  and  the  defendant  has  prosecuted  error. 

It  is  disclosed  by  the  evidence  that  when  the  policy 
was  issued,  as  well  as  at  the  time  of  the  injury,  plaintiff 
was  engaged  in  the  occupation  of  buying  and  shipping 
cattle;  that  in  September,  1889,  and  before  the  expira- 
tion of  the  insurance,  plaintiff  shipped  from  Gushing 
to  Omaha  several  car  loads  of  cattle  over  the  Deadwood 
branch  of  the  Burlington  &  Missouri  Biver  railroad.  He 
accompanied  the  cattle  for  the  purpose  of  caring  for 
them  while  in  transit.  The  train  was  a  long  one,  the 
cars  in  which  were  plaintiff's  cattle  being  next  to  the 
engine.  The  train  reached  Seward  about  midnight, 
where  it  stopped  and  plaintff  got  otit  of  the  caboose  and 
walked  near  the  track  with  prod-pole  in  hand  to  look 
after  his  stock.  Finding  one  of  the  steers  down  he  at- 
tempted to  get  him  up,  and  while  thus  engaged  the  engi- 
neer gave  the  signal  for  starting,  whereupon  plaintiff 
attempted  to  climb  to  the  top  of  one  of  the  freight  cars, 
as  he  had  not  sufficient  time  in  which  to  go  to  the  caboose. 
Before  he  had  reached  the  top  of  the  car  the  train  starte<l 
forward  suddenly,  and  with  such  force  as  threw  plaintiff 
between  the  cars,  causing  the  loss  of  one  of  his  hands. 
There  was  also  introduced,  over  objections  of  defendant, 
evidence  tending  to  establish  the  allegations  of  the 
amended  petition  already  set  out    The  fifth  and  sixth 
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instructions  given  by  the  court  on  its  own  motion,  which 
were  excepted  to  by  defendant,  follow: 

"No.  5.  The  court  instruct  the  jury  that  if  you  believe 
from  all  the  evidence  in  the  case,  that  Snowden  went 
to  the  agent  of  defendant  and  informed  him  of  his  busi- 
ness, and  that  he  was  a  shipper  of  cattle,  and  as  such 
shipper  accompanied  his  cattle  in  transit,  and  that  he 
wanted  insurance  to  cover  said  business,  and  that  the 
local  agent  communicated  all  of  said  facts  to  the  general 
agent  of  defendant,  and  that,  with  full  knowledge  of  all 
the  facts,  said  defendants  issued  the  policy  in  suit  and 
informed  plaintiff  that  said  policy  covered  his  said  busi- 
ness and  the  risks  incident  thereto,  and  that  thereupon 
said  Snowden  paid  the  premium  demanded  by  the  defend- 
ant, then  the  court  instructs  the  jury  that  having  insured 
plaintiff  as  a  shipper  of  live  stock  defendant  insured  him 
against  accidents  which  would  or  might  result  in  the 
doing  of  anything  incident  to  said  business;  and  if  you 
find  from  the  evidence  in  this  case  that  said  Snowden  did 
inform  said  defendant  of  his  business,  and  that  he  did 
accompany  his  stock  to  market,  and  you  further  believe 
that  at  the  time  of  the  injury  Snowden  was  doing  that 
which  was  incident  to,  or  a  part  of  the  business  of  ship- 
ping stock  to  market,  and  that  said  Snowden  was  doing 
such  things  only  as  an  ordinarily  prudent  man  would 
have  done  under  the  circumstances,  and  while  sp  acting 
was  without  fault  on  his  part  injured,  then  the  defendant 
company  is  liable,  and  you  will  find  for  the  plaintiff. 
If,  however,  you  believe  from  the  evidence  that  at  the 
time  of  the  injury  said  Snowden  was  voluntarily  exposing 
himself  to  unnecessary  danger,  then  you  will  find  for  the 
defendant. 

"No.  6.  If  you  find  for  the  plaintiff  you  will  allow  him 
one-third  of  five  thousand  dollars,  together  with  seven 
per  cent  interest  thereon  from  December  15,  1889." 

The  trial  court  declined  to  give  a  peremptory  instruc- 
tion tendered  by  the  defendant  to  return  a  verdict  in  its 
favor,  as  were  also  refused  the  following  requests  to 
charge  submitted  by  it: 
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"4.  If  the  jury  believes  from  all  the  facts  and  circum- 
stances in  evidence  that  the  plaintiff  received  the  injury 
which  resulted  in  the  loss  of  plaintiff's  hand,  while  he, 
the  said  plaintiff,  was  entering  or  getting  upon,  or  try- 
ing to  enter,  get  into  or  upon  a  moving  conveyance,  to- 
wit,  a  railroad  car  using  steam  as  a  Inotive  power,  or  that 
the  said  injury  resulted  directly  therefrom,  the  jury  must 
find  for  the  defendant. 

"5.  If  the  jury  believe  from  all  the  facts  and  circum- 
stances in  evidence,  that  the  plaintiff  received  the  injury 
which  resulted  in  the  loss  of  plaintiff's  hand,  while  he, 
the  said  plaintiff,  was  fiding  in  or  upon  a  moving  con- 
veyance, to-wit;  a  railroad  car  using  steam  as  a  motive 
power,  and  which  said  car  was  not  provided  for  the  trans- 
portation of  passengers  or  that  said  injury  resulted 
directly  therefrom^  the  jury  must  find  for  the  defendant. 

"7.  If  the  jury  believe  from  all  the  facts  and  circum- 
stances in  evidence,  that  the  plaintiff  received  the  injury 
which  resulted  ki  the  loss  of  his  hand  while  he,  the  said 
plaintiff,  was  tending  cattle  in  shipment,  then,  and  in 
such  event,  the  plaintiff  cannot  recover." 

While  the  petition  in  error  contains  many  assignments 
predicated  on  the  giving  and  refusing  of  instructions,  the 
overruling  the  motion  of  defendant  to  strike  from  the 
amended  petition  the  several  averments  therein,  which 
we  have  quoted,  and  the  admission  of  testimony  in  sup- 
port of* said  allegations,  said  assignments,  for  conven- 
ience, will  be  considered  together,  since  they  practically 
raise  the  same  question,  namely,  whether  it  was  com- 
petent for  the  plaintiff  to.  plead  and  prove  the  facts  rela- 
tive to  the  issuance  of  the  policy  and  the  classification 
therein  of  the  risk. 

The  defendant  insists  that  evidence  to  establish  the 
averments  of  the  petition  was  inadmissible,  because  it 
tended  to  vary  or  contradict  the  terms  of  the  policy.  We 
do  not  understand  that  the  evidence  varied  the  written 
contract,  but  was  adduced  to  show  that  the  classification 
of  the  risk  in  the  policy  was  so  understood  and  meant 
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by  the  party  to  cover  plaintiff's  occupation  or  business. 
He  truly  stated  the  same  to  the  defendant  who  classified 
the  risk  and  informed  him  that  the  policy  covered  his 
case.  Upon  this  assurance  the  premium  was  paid,  and 
the  defendant  can  not  be  heard  to  say  that  plaintiff's  risk 
was  improperly  classified  or  that  the  policy  did  not  cover 
his  injury.  The  precise  question  was  passed  upon  in 
Pacific  Mutual  Life  Ins.  Go.  v.  Snowden,  12  TJ.  S.  App., 
704.  That  was  au  action  upon  a  similar  policy  to  recover 
for  the  same  injuries  by  the  present  plaintiff.  In  that 
case,  as  in  this,  Snowden  stated  to  the  agent  of  the  in- 
surer his  busini  ss,  and  the  policy  classified  the  occupa- 
tion as  "cattle  dealer  or  broker,  not  tender  or  drover, 
not  on  farm  or  ranch."  Judge  Caldwell,  in  delivering 
the  opinion  of  the  court,  observed,  page  709:  "The  con- 
tention of  the  company  is,  that,  under  the  description 
of  the  plaintiff's  occupation  in  the  application,  he  was 
not  insured  while  going  with  his  cattle  and  caring  for 
them  when  taking  them  to  market;  and  that  the  assur- 
ance given  to  the  plaintiff  by  the  defendant's  agents  at 
the  time  when  the  policy  was  issued  to  the  contrary  does 
not  bind  the  company.  The  book  said  to  contain  the 
defendant's  definition  and  classification  of  different  oc- 
cupations with  the  rate  of  premium  established  for  each 
is  published  by  the  defendant  for  its  own  use  and  fur- 
nished to  its  agents  for  their  information  and  guidance. 
Neither  the  book  nor  any  portion  of  its  contents  is  car- 
ried into  the  application  or  policy,  or  even  referred  to. 
How  applicants  for  insurance  are  to  possess  themselves 
of  knowledge  of  the  contents  .of  this  book,  or,  indeed, 
that  there  is  any  such  book,  does  not  appear.  The  agent 
testifies  that  this  book,  so  far  as  he  knows,  was  never 
shown  to  the  plaintiff.  When  the  plaintiff  applied  for 
insurance  he  could  do  no  more  than  state  fully  and 
truthfully  what  his  occupation  was,  and  what  he  did  in 
pursuit  of  it,  and  leave  it  to  the  agent  to  classify  the 
-isk  and  fix  the  rate  of  premium.  This  is  precisely  what 
was  done.    There  is  no  claim  that  the  plaintiff  did  not 
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give  full  and  exact  information  as  to  what  his  occupa- 
tion was,  which  the  agent  says  was  already  known  to 
him.    Upon  these  facts  the  description  of  the  plaintiff's 
occupation  made  by  the  agent,  and  the  classification  of 
the  risk  thereunder,  and  the  assurance  given  the  plaintiff 
that  his  policy  covered  injuries  received  while  accom- 
panying his  cattle  to  market,  bind  the  defendant  as 
effectually  as  if  these  representations  and  assurances  had 
been  written  into  the  policy.    But  it  is  said  the  plaintiff 
statesan  his  application  for  the  policy  that  'I  understand 
this  company's  classification  of  risks.'    How  did  he  un- 
derstand it?     Certainly  not  by  intuition.     He  had  no 
book.     His  understanding  of  it,  then,  must  have  been 
acquired  from  the  representations  made  to  him  by  the 
defendant's  agents.  Under  such  circumstances,  the  classi- 
fication of  tlie  risk,  so  far  as  related  to  the  policy  in  suit, 
must  be  such  as  these. agents  represented  it  to  be  when 
the  plaintiff  purchased  the  policy,  and  not  what  it  may 
appear  to  be  according  to  a  classification  made  by  the 
defendant  which  was  not  shown  to  the  insured  and  of 
which  he  was  ignorant.    In  many  cases  the  insured  is  re- 
quired to  state  facts  respecting  the  risk  within  his  own 
knowledge,  and  in  such  cases  he  must  state  them  truly; 
but  where  he  states  them  truly  and  the  insurance  agent 
writes  them  down  differently,  the  insured  is  not  preju- 
diced thereby,  and  the  rule  is  the  same  where  he  answers 
a  question  or  makes  a  statement  about  a  matter  pe- 
culiarly within  the  knowledge  of  the  insurance  company, 
and  his  answer  or  statement  is  dictated  by,  or  based 
upon  information  derived    from,    the    company's  agent. 
The  time  has  long  since  passed  in  this  country  when  an 
insurance  company  can  perpetrate  a  fraud  upon  the  in- 
sured by  accepting  the  premium,  and  when  the  loss  oc- 
curs, avoid  its  payment  upon  the  ground  that  its  agent 
departed  from  his  private  instructions,  or  misinterpreted 
them,  or  exceeded  his  authority  in  a  matter  in  which  the 
company  had  held  him  out  to  the  public  as  having  au- 
thority.    Within  the  apparent  scope  of  his  authority, 
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acts  and  assurances  of  the  agent  are  the  acts  and  assur- 
ances of  the  company  itself.  In  2  American  Leading 
Cases  [5th  ed.j,  917,  the  learned  author  state;  the  rules 
as  follows:  ^Through  the  interested  or  officious  zeal  of 
the  agents  employed  by  the  insurance  companies,'  they, 
'in  the  wish  to  outbid  each  other  and  procure  customers, 
not  unfrequently  mislead  the  insured  by  a  false  or  erro- 
neous statement  of  what  the  application  should  contain, 
or,  taking  the  preparation  of  it  into  their  own  hands, 
procure  his  signature  by  an  assurance  that  it  is  puoperly 
drawn,  and  will  meet  the  requirements  of  the  policy. 
The  better  opinion  seems  to  be  that,  when  this  course  is 
pursued,  the  description  of  the  risk  should,  though  nom- 
inally proceeding  from  the  insured,  be  regarded  as  the 
act  of  the  insurers.'  This  statement  of  the  law  is  quoted 
approvingly  and  emphasized  by  Mr.  Justice  Miller  in 
delivering  the  unanimous  opinion  of  the  supreme  court 
in  the  case  of  Insurance  Company  v.  Wilkinson^  13  Wall. 
[U.  S.],  222,  235,  236.  This  is  now  the  accepted  doctrine, 
Earnea  v.  Home  Ins,  Co,,  94  U.  S.,  G21;  Xeic  Jersey  Mutual 
Life  Ins.  Co.  v.  Baker,  94  U.  S.,  610;  Insurance  Company  v. 
MahmWy  21  Wall.  [U.  S.],  152.  The  cases  in  the  state 
courts  which  support  the  rule  here  laid  down  are  too 
numerous  to  require  or  justify  citation.  According  to 
the  testimony  of  the  defendant's  own  agent,  the  plain- 
tiff's policy  describes,  and  was  intended  to  describe,  his 
occui)ation  as  precisely  that  in  which  he  w^as  engaged 
when  he  received  his  injury,  and  he  classed  and  intended 
to  class  the  risk  of  such  occupation  as  'preferred.'  The 
insured  paid  for  the  policy  on  the  faith  of  the  correctness 
of  the  agent's  description  of  his  occupation  and  classi- 
fication of  the  risk,  and  the  law  will  not  permit  the  com- 
pany after  an  injury  has  occurred  to  change  the  defini- 
tion of  the  plaintiff's  occupation  and  the  classification  of 
the  risk  to  his  prejudice.  The  company  is  bound  by  the 
terms  of  the  contract  as  it  was  understood  and  entered 
into  by  its  agent  with  the  insured."  With  that  decision 
we  are  satisfied,  and  its  applicability  to  the  case  at  bar 
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is  obvious.  It  follows  that  there  was  no  reversible  error 
in  pet'niitting  the  plaintiff  to  prove  the  allegations  of  his 
petition  or  in  the  giving  or  the  refusing  of  instructions. 

It  is  also  argued  that  the  findings  of  the  jui^  are  not 
supported  by  sufficient  evidence..  There  was  proof  ad- 
duced tending  to  establish  that  the  injury  was  received 
while  the  plaintiff  was  endeavoring  to  get  upon  a  moving 
train,  as  well  as  evidence  to  the  effect  that  the  train  had 
not  started  when  he  undertook  to  climb  upon  the  car. 
The  jury  having  returned  a  verdict  for  the  plaintiff  upon 
conflicting  evidence,  by  a  familiar  rule  its  finding  can 
not  be  disturbed  upon  review.    The  judgment  is 

Affirmed. 


Talitha  T.  Smith,  appellee,  v.  Eli  M.  Smith,  appel- 
lant.' 

Filed  Juins  7,  1900.    No.  10,419. 

Alimony.  The  amount  allowed  as  permanent  alimony  should  be 
just  and  equitable,  due  regard  being*  had  to  the  rights  of  each 
party,  and  should  be  made  payable  at  such  time  or  times  as, 
considering  -the  ability  of  the  husband,  the  estate  of  the  wife 
and  the  situation  of  the  parties,  would  seem  just. 

AppeaIj  from  tlie  district  court  of  Cass  county.    Heard 
below  before  Ramsey,  J.    Decree  modified. 

Samuel  M.  Chapman,  for  appellant 

H.  D.  Travis,  contra. 

NORVAL,  O.  J. 

This  cause  was  advanced  and  submitted  upon  an 
agreed  printed  abstract  of  the  record  in  pursuance  of  the 
rules  of  this  court.  The  suit  was  for  divorce  and  ali- 
mony. A  decree  of  divorce  was  entered  in  behalf  of  the 
plaintiff,  and  the  defendant  was  adjudged  to  pay  within 
twenty  days  the  sum  of  |1,450  as  permanent  alimony 
22 
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in  addition  to  f  150  previously  allowed  plaintiff  as  suit 
money,  and  defendant  was  also  decreed  to  pay  |200  as 
fees  to  plaintiff's  attorney.  The  defendant  has  appealed 
from  that  portion  of  the  decree  relating  to  permanent 
alimony  and  attorney's  fees. 

A  careful  perusal  of  the  printed  abstract  discloses  that 
the  evidence  on  the  question  of  value  of  the  defendant's 
property  was  more  or  less  conflicting.  There  was  evi- 
dence conducing  to  show  that  his  real  estate  was  of  the 
value  of  f3,000  and  that  he  owned  personal  property  of 
the  amount  of  $2,500.  He  owed  considerable.  The  al- 
lowance of  $1,450  was  justified  by  the  evidence,  although 
$1,000  would  have  been  a  more  reasonable  allowance  in 
view  of  the  testimony  adduced  by  the  defendant.  We  are 
persuaded  the  district  court  erred  in  requiring  the  entire 
amount  of  alimony  to  be  paid  in  so  short  a  time  as 
twenty  days.  To  pay  it  would  necessitate  the  sale  of  the 
farm;  and  would  embarrass  the  defendant  financially. 
The  decree  is  modified  by  requiring  the  defendant  at  his 
election  to  pay  within  sixty  days  the  sum  of  $1,200  as 
permanent  alimony,  or  in  lieu  thereof  the  sum  of  $1,450 
in  four  equal  annual  payments,  the  first  of  which  to  be 
made  July  1,  1900,  and  a  like  sum  on  July  1  of  each  suc- 
ceeding year  until  the  full  sum  of  $1,450  is  fully  paid. 
Interest  to  be  computed  at  seven  per  cent  from  July  1, 
1900,  on  any  balance  that  may  thereafter  remain  unpaid. 

The  allowance  of  $200  as  attorney's  fees  was  reason- 
able and  proper,  and  the  decree  in  that  respect,  as  well 
as  to  costs,  is  upheld. 

Decree  modified. 
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State  of  Nebraska,  ex  rbl.  Thomas  B.  Parker,  v. 
Board  of  County  Commissioners  of  Saline 
County. 

Filed  June  7,  1900.    No.  11,287. 

1.  Vacancies  in  Office:  Statute.  The  provisions  for  filling  vacan- 
cies, in  a  law  creating*  an  office,  contr61  those  of  general  laws 
as  to  vacancies. 

2. :    County  Attorne;y:    Appointment.    A  vacancy  in  the  office 

of  county  attorney  should  be  filled  by  appointment,  and  the 
appointment  holds  until  his  successor  is  elected  and  qualified. 

3. :    Election.    Election  for  county  attorney  can  be  held  only 

in  even  numbered  years.    State  v.  Rankin,  33  Nebr.,  266,  followed. 


Error  to  the  district  court  for  Saline  county.    Tried 
below  before  Stubbs,  J.    Affirmed. 

T.  B.  Parker,  for  himself;  E.  S,  Abbott,  counsel. 

/.  /.  FosSy  B,  V.  Kohout  and  /.  A.  Wild,  contra. 

NOBVAL,  C.  J. 

This  was  an  application  for  a  writ  of  mandamus  to 
compel  the  respondent,  the  board  of  county  commission- 
ers of  Saline  county,  to  a.pprove  the  bond  of  relator  as 
county  attorney  of  said  county.  It  appears  that  at  the 
general  election  held  in  said  county  in  November,  1898, 
one  A.  W.  Martin  was  duly  elected  county  attorney  for 
the  term  of  two  years  beginning  in  January  following; 
that  he  qualified  and  entered  upon  the  discharge  of  the 
duties  of  his  office;  that  in  August,  1899,  said  Martin 
died  and  Hon.  W.  H.  Morris  was  appointed  by  the  county 
board  to  fill  the  vacancy:  that,  in  December,  1899,  said 
Morris  resigned  his  office  and  removed  from  the  state; 
that  at  the  general  election  in  November,  1899,  the  name 
of  the  relator,  Thomas  B.  Parker,  was  written  upon  th(» 
official  ballots,  and  votes  were  cast  for  him  for  the  office 
of  county  attorney,  and  he  received  a  majority  of  all  the 
votes  cast  at  said  election  for  that  position  and  to  him 
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was  awarded  a  certificate  of  election.  The  sole  question 
presented  by  this  record  is  whether  a  vacancy  occurring 
in  the  office  of  county  attorney  must  be  filled  by  election 
or  by  appointment  by  the  county  board.  We  passed  upon 
the  same  proposition  in  State  v.  Rankin,  33  Nebr.,  266, 
adversely  to  the  contention  of  the  present  relator.  But 
that  decision  is  directly  attacked,  and  the  doctrine  there 
enunciated  is  assailed  as  unsound.  We  have  carefully 
examined  the  grounds  of  that  decision,  in  the  light  of  the 
criticism  made  thereon,  in  the  brief  of  relator,  and  we 
are  all  of  the  opinion  that  State  v,  Rankin  was  correctly 
decided,  and  that  it  controls  the  decision  herein.  The 
judgment  is  accordingly 

Affirmed. 


State  of  Nebraska,  ex  rel.  Frank  B.  Htbbard,  v. 
John  F.  Cornell,  Auditor  of  Public  Accounts. 

Filed  June  7,  1900.    No.  11,220. 

1.  Salaries:    Statute:    Appropriation.    Bills  making:  appropriations 

for  salaries  of  officers  of  the  state  government  are  prohibited 
by  section  19,  article  3,  of  the  constitution  from  containing  a 
provision  on  any  other  subject. 

2.  :    Officers  Not  Fixed  by  Constitution.    This  constitutional 

restriction  is  not  confined  alone  to  officers  created  by  the  con- 
stitution, but  extends  to  all  officers  of  the  state  government, 
whether  their  salaries  are  fixed  by  the  constitution  or  their 
compensation  is  left  to  legislative  discretion. 

3.  Constitution:   Legislative  Interpretation.    While  a  practical  in- 

terpretation of  the  constitution  by  the  legislature  v^rill  not  be 
lightly  disregarded  in  doubtful  cases,  yet,  when  the  language 
of  the  constitution  is  free  from  ambiguity,  an  interpretation 
thereof  by  the .  legislative  department  can  not  be  invoked  to 
nullify  the  fundamental  law. 

4.  Deputy    Food    Commissioner.      The    deputy    food     commissioner 

created  by  chapter  35,  Session  Laws,  1899,  is  an  officer  of  the 
state  government,  and  not  a  mere  employee. 

5.  Appropriation:     Constitution.      Section    12    of    said    chapter    35, 

making  appropriation  for  the  salary  of  deputy  food  commis- 
sioner, is  inimical  to  section  19,  article  3,  of  the  constitution, 
since  other  portions  of  said  act  contain  legislation  upon 
another  subject. 
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Original  application  for  mandamus  to  ^require  the 
respondent  to  draw  his  warrant  for  the  salary  of  the 
deputy  food  commissioner.    Writ  denied.    . 

Constantine  J.  Smythy  Attorney  Generaly  and  Willis  D. 
Oldham,  Deputy,  for  the  state. 

Alfred  M.  Post  and  Eugene  J.  Hainer,  for  relator: 

Government,  in  the  broadest  sense  of  the  term,  is  fre- 
quently employed  as  synonymous  with  state  or  body 
politic,  likewise  as  applicable  to  the  administration,  or 
persons  charged  with  the  execution  of  the  law.  It  is,  how- 
ever, in  its  technical  or  constitutional  meaning  "that 
form  of  fundamental  rules  and  principles  by  which  a 
nation  or  state  is  governed"  (Rapalje,  Law  Dictionary); 
and  in  the  latter  restricted  or  concrete  sense  of  the  term 
it  is  evidently  employed  in  this  connection. 

Although  the  precise  question  herein  involved  does  not 
appear  to  have  been  determined,  like  constitutional  re- 
strictions have  been  by  this  court  uniformly  held  appli- 
cable alone  to  officers  named  in  the  constitution  itself, 
and  never  to  such  mere  subordinates,  or  agents,  of  the 
executive  officers  of  the  government  as  the  deputy  food 
commissioner,  or  deputy  commissioner  of  labor,  etc.  Such 
indeed  was  the  contemporaneous  interpretation  by  every 
department  of  the  state  government,  an  interpretation 
which  by  a  subsequent  uniform  and  consistent  course  of 
the  several  departments  has  become  the  fixed  and  settled 
policy  of  the  state.  State  v.  Weston,  4  Nebr.,  234;  In  re 
Appropriations,  25  Nebr.,  662;  Douglas  County  v.  Timme, 
32  Nebr.,  272. 

Among  the  many  legislative  and  executive  acts  evi- 
dencing interpretation  of  the  constitutional  restrictions 
here  involved  in  accordance  with  the  foregoing  conten- 
tion may  be  cited:  1.  "An  act  regulating  the  state  li- 
brary'^— ^fixing  the  salary  of  the  state  librarian  and  au- 
thorizing the  state  auditor  to  quarterly  draw  his  warrant 
for  such  salary  as  it  became  due  and  annually  appropri^ 
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ating  $200  for  the  use  of  the  library.    Laws^  1871,  p.  52. 

2.  The  creation  of  the  office  of  bookkeeper  in  the  offices 
of  the  secretary  of  state  and  commissioner  of  public  lands 
and  buildings  by  provision  of  the  act  making  appropria- 
tions for  salaries  of  officers  of  the  government  (Laws, 
1877,  p.  237),  and  the  creation  and  appropriation  from 
time  to  time  for  salaries  of  insurance  deputy,  bond  clerk 
and    stenographer  for  the  auditor  of  public    accounts. 

3.  Act  creating  the  office  of  superintendent  of  the  reform 
school  and  making  appropriations  for  the  salary  thereof. 
Laws,  1879,  p.  413.    4.  Act  creating  the  office  of  superin- 
tendent of  census  and  making  appropriation  for  salary 
thereof.    Laws,  1885,  p.  97.    5.  Act  creating  the  office  of 
state  veterinary  surgeon,  making  appropriation  for  salary 
thereof.    Laws,  1885,  p.  73.    6.  Act  creating  state  board 
of  pharmacy  and  making  provisions  for  the  payment  of 
salaries  of  its  secretaries.    Laws,  1887,  p.  507.    7.  Act  to 
provide  for  stenographers  for  the  judges  of  the  supreme 
court  and  making  appropriations  for  the  salary  thereof. 
Laws,  1887,  p.  381.     8.  Act  creating  the  office  of  com- 
mandant of  the  soldiers'  and  sailors'  home  and  making 
appropriation  for  salary  thereof.    Laws,  1887,  p.  622.    9. 
Act  creating  office  of  commissioner  and  deputy  commis- 
sioner of  labor  and  making    appropriation    for    salary 
thereof.     Laws,  1887,  p.  470.     10.  Act  creating  a  state 
boai'd  of  health,  providing  for  compensation  of  secreta- 
ries and  fees  to  be  paid  by  applicants  for  certificates. 
Laws,  1891,  p.  280-6;  Laws,  1897,  p.  278.    11.  Act  creat- 
ing office  of  commissioner  general  for  Nebraska  at  the 
Columbia  Exposition  and  making  appropriation  for  sal- 
ary thereof.    Laws,  1891,  p.  395.    12.  Act  creating  a  state 
board  of  dentistry  and  providing  for  means  to  carry  out 
its  provisions  and  to  pay  its  secretaries.    Laws,  1895,  p. 
197.    13.  Act  creating  board  of  directors  of  Trans-Mis- 
sissippi Exposition  and  making  appropriations  for  salary 
thereof.     Laws,  1897,  p.  367.     The  money  appropriated 
by  the  foregoing  and  acts  of  like  character  has  been  in 
every  instance  paid  out  upon  warrants  drawn  by  respond- 
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ent  and  his  jpredecessors  in  office  without  recorded  ob- 
jection. The  contemporaneous  construction  of  a  constitu- 
tional provision,  which  has  for  many  years  been  adhered 
to  by  the  legislative  and  executive  departments  of  the 
government,  will  not  be  lightly  disregarded  by  the  court, 
and  will,  even  in  doubtful  cases,  generally  be  held  con- 
clusive. State  V.  Holcomi,  46  Nebr.,  88;  State  v.  Harrison^ 
116  Ind.,  300.  Another  and  quite  as  simple  a  solution  of 
the  question  is  found  in  the  fact  that  the  deputy  food 
commissioner,  the  creature  of  his  principal  and  depend- 
ing upon  the  pleasure  of  the  latter  for  his  tenure,  is  not 
within  the  inhibition  relied  upon,  for  the  reason  that  he 
is  a  mere  employee,  and  in  no  constitutional  sense  of  the 
term  an  officer.  Soviers  v.  State,  58  N.  W.  Rep.  [S.  Dak.], 
804,  59  N.  W.  Rep.,  962;  Gibhs  v.  Morgan,  39  N.  J.  Eq.,  128; 
^State  V.  Johnson,  27  S.  W.  Rep.  [Mo.],  399. 

William  B.  Price,  contra. 

T.  J,  Mahoney,  amicus  curice,  argued  upon  matters  not 
decided  by  the  court. 

NORVAL,  C.  J. 

This  is  an  original  application  for  a  peremptory  writ 
of  mandamus  to  require  the  respondent,  as  auditor  of 
public  accounts,  to  audit  and  adjust  the  claim  of  relator 
against  the  state  for  salary  as  deputy  food  commissioner. 
Relator  was  appointed  to  said  position  by  the  governor 
on  or  about  July  1,1899, in  pursuance  of  chapter  35,  Laws^, 
1899.  This  act  is  entitled  "An  act  creating  a  food  com- 
mission; defining  its  powers  and  duties  and  of  the  officers 
and  agents  thereof;  regulating  the  manufacture  and  sale 
of  foods  including  imitation  butter  and  imitation  cheese 
and  dairy  products;  providing  for  a  system  of  reports, 
inspection  and  permits  and  fixing  fees  for  the  same;  pro- 
'  viding  penalties  for  violation  of  this  act;  making  an  an- 
nual appropriation  for  carrying  this  act  into  effect;  and 
repealing  all  acts  and  partfij  of  acts  i^  conflict  herewith." 
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The  act  purports,  inter  alia,  to  create  a  food  commis- 
sion; to  make  the  governor  the  food  commissioner,  with 
authority  to  appoint  a  deputy  food  commissioner  at  a 
salary  of  f  1,500  per  annum,  payable  monthly,  together 
with  his  expenses  actually  and  necessarily  incurred  in 
discharging  the  duties  of  his  office;  to  authorize  such 
deputy  to  employ  a  clerk  At  a  salary  not  to  exceed  |75 
a  month;  to  define  the  duties  of  the  food  commission 
and  its  commissioners;  to  require  dealers  in  imitation 
butter  and  imitation  cheese  to  make  reports;  to  provide 
for  permits  for  dealers  and  manufacturers  of  certain  arti- 
cles and  for  the  inspection  thereof;  to  prescribe  fees,  and 
to  provide  for  their  payment  into  the  state  treasury  and 
penalties  for  the  violation  of  the  provisions  of  the  act. 
The  12th  section  declares:  "There  is  hereby  annually  ap- 
propriated out  of  the  funds  of  the  state  not  otherwise 
appropriated,  for  the  purpose  of  carrying  into  effect  the 
provisions  of  this  act,  the  sum  of  five  thousand  dollars 
(15,000).  Provided,  that  the  amount  paid  out  shall  in  no 
case  exceed  the  amount  received  by  the  state,  as  provided 
for  in  this  act."  The  respondent  refuses  to  audit  the 
claim,  for  the  reason  that  said  section  12  of  the  act  con- 
travenes section  19,  article  3,  of  the  constitution,  which 
provides,  inter  alia:  "Bills  making  appropriations  for  the 
pay  of  members  and  officers  of  the  legislature,  and  for 
the  salaries  of  the  officers  of  the  government,  shall  con- 
tain no  provision  on  any  other  subject"  This  provision 
of  the  fundamental  law  is  plain  enough.  It  requires  that 
legislative  acts  which  appropriate  money  from  the  state 
treasury  to  pay  officers  and  members  of  the  legislature, 
and  for  salaries  of  state  officers,  shall  contain  no  other 
subject  of  legislation.  This  restriction  upon  the  power 
of  the  lawmaking  body  must  be  observed  and  enforced. 

It  is  argued  that  the  restrictive  or  prohibitory  features 
of  said  section  of  the  constitution  are  applicable  alone  to 
officers  named  in  the  fundamental  law.  To  this  doctrine 
we  are  unable  to  assent.  Certainly,  the  language  of  the 
section  contains  no  such  distinction,  and  the  courts  have 
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no  right  to  make  it  by  interpolating  words  into  the  sec- 
tion. Moreover,  said  section  could  not  have  been  in- 
tended by  its  framers  to  be  applicable  alone  to  state  of- 
ficers created  by  the  constitution,  since  it  requires  no 
appropriation  of  moneys  from  the  treasury  by  the  legis- 
lature to  pay  such  officers.  As  to  them  the  constitution 
itself  makes  the  appropriation.  State  v.  Weston^  4  Nebr., 
216.  It  follows  that  if  the  constitutional  provision  under 
consideration  is  not  meaningless,  it  applies  to  those  of- 
ficers of  the  state  government  whose  salaries  are  not 
fixed  by  the  constitution,  but  whose  compensation  is  left 
to  the  discretion  of  the  legislature.  It  is  true,  the  legis- 
lature more  than  once  has  created  an  office,  and  in  the 
same  act  attempted  to  make  an  appropriation  for  the  pay- 
ment of  the  salary  thereof,  which  constitutes  a  legislative 
construction  of  the  section  of  the  constitution  we  are 
considering  adverse  to  the  views  we  have  expressed,  and 
if  the  section  would  admit  of  more  than  one  interpreta- 
tion, the  legislative  construction  would  probably  be  con- 
trolling. But  the  interpretation  by  the  legislative  de- 
partment can  not  be  invoked,  since  the  meaning  of  the 
constitutional  provision  is  not  involved  in  doubt. 

In  argument  it  is  also  suggested  that  the  deputy  food 
commissioner  is  in  no  constitutional  sense  an  officer,  but 
is  a  mere  employee.  The  provisions  of  chapter  35  will 
not  justify  such  an  interpretation.  The  governor,  who 
is  a  state  officer,  is  made  the  food  commissioner,  and  it 
would  seem  strange  to  designate  the  deputy  appointed 
by  the  governor  a  mere  employee.  Section  2  of  said 
chapter  provides  that  "said  deputy  food  commissioner 
shall  hold  his  office,"  etc.  Section  3  requires  such  deputy 
to  give  a  bond  "conditioned  for  the  faithful  discharge  of 
his  duties  and  the  accounting  for  all  money  and  other 
property  that  may  come  into  his  hands  by  virtue  of  his 
office."  Further,  it  is  provided  that  said  deputy  shall 
make  an  annual  report  to  the  governor  the  same  as  other 
state  officers.  There  is  no  escaping  the  conclusion  that 
the  deputy  food  commissioner  in  ftn  officer  of  the  state 
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government,  and  not  a  mere  clerk  or  emi)loyee.  It  fol- 
lows that  section  12  of  said  chapter  35  conflicts  with 
section  19,  article  3,  of  the  constitution,  and  is  void. 

A  brief  has  been  filed  by  Hon.  T.  J.  Mahoney  on  be- 
half of  persons  not  party  to  the  record,  who  claim  to  be 
indirectly  interested  in  the  decision,  in  which  it  is  argued 
that  the  act  creating  the  food  commission  is  inimical  to 
section  26,  article  5,  of  the  state  constitution,  which  de 
Clares  that  "no  other  executive  state  office  shall  be  con- 
tinued or  created,  and  the  duties  now  devolving  upon 
officers  not  provided  for  by  this  constitution  shall  be  per- 
formed by  the  officers  herein  created."  Having  reached 
the  conclusion  that  no  warrant  can  be  drawn  in  payment 
of  relator's  salary  by  reason  of  the  invalidity  of  section 
12  of  said  chapter  35,  the  constitutional  question  urged 
upon  the  attention  of  the  court  by  Mr.  Mahoney  will  not 
now  be  considered. 

Writ  denied 


State  of  Nebraskjv  v.  Bee  Publishing  Company. 

Filed  June  7,  1900.    No.  11,399. 

Constructive  Contempt:  Common  Law:  Statute.  The  comnian 
law  power  of  the  courts  to  punish  for  constructive  contempts 
is,  in  this  state,  expressly  confirmed  by  leg-islative  enactment. 

:    Rights  of  Litigant.     Every  litigant  is  entitled,  not  only 


to  a  just  decision  of  his  cause,  but  to  a  decision  rendered  by 
a  court  which  is,  at  the  time,  entirely  free  from  physical  and 
moral  coercion. 

3. :    Freedom  of  Press:    Control  of  Judicial  Action.     The 

press  and  the  public  have  the  right  to  freely  discuss,  criticise 
and  censure  the  decisions  of  the  courts;  but  they  have  no  right, 
while  a  cause  Is  pending,  to  attempt,  by  threats  or  other  form 
of  intimidation,  to  control  judicial  action. 

4, :   Newspaper  Corporation.    A  newspaper  corporation  which 

deliberately  seeks  to  influence  judicial  action  by  the  publication 
of  articles  threatening  the  judges  with  public  odium  and  repro- 
bation in  case  they  decide  a  pending  cause  in  a  particular  way, 
is  guilty  of  constructive  contempt. 
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Original  jurisdiction.  This  was  a  criminal  proceeding 
in  contempt,  brought  on  the  relation  of  the  attorney  gen- 
eral. The  offending  ari:icles  appear  in  the  opinion.  The 
defendants,  upon  their  request,  were  awarded  separate 
trials,  but  not  as  a  matter  of  right.  The  defendant  the 
Bee  Publishing  Company  answered,  admitted  the  publi- 
cation; but  entered  a  plea  of  non  possemus^  by  reason  of 
being  a  corporation.  It  also  pleaded,  in  justification, 
that  the  matters  published  were  items  of  news,  and  of 
common  report:  at  the  time  of  publication.  It  further 
pleaded  'that  the  case  commented  upon  in  the  offending 
ari;icle  was  res  adjiidicata.  The  defendant  Edward  Rose- 
water,  in  open  court,  admitted  the  publication  of  the 
offending  articles,  and  that  he  was  the  editor  of  the 
Omaha  Bee.  He  also  waived  his  constitutional  right,  and 
consented  to  be  sworn  as  a  witness  on  behalf  of  the  state. 
He  was  sworn  accordingly  and  testified,  inter  alia,  on  his 
own  motion  and  on  cross-examination  by  Mr.  Oldham, 
to  the  following  effect,  that  is  to  say:  That  witness  dic- 
tated the  article  first.set  out  in  the  information,  but  had 
no  knowledge  of  the  other  art:icles  until  after  the  citation 
herein  was  served  upon  him;  that  Mr.  Connell,  of  counsel 
in  the  case  of  State  v.  Kenmdy,  had  shown  him  his  brief 
for  the  purpose  of  editorial  comment  as  witness  sup- 
posed; and  such  brief  was  the  occasion  of  the  article 
which"  he  had  dictated.  In  general  terms,  he  denied  any 
interest  in  the  transaction  but  the  public  good.  The 
object  of  the  articles  was  to  reach  public  opinion  and 
through  it  the  court.  The  court  held  that  it  would  take 
judicial  cognizance  of  its  own  records,  and  that  the 
action  of  State  of  Nebraska  v.  Kennedy  was  then  pending 
before  the  court.  Both  cases  were  submitted  upon  the 
pleadings  and  proof  and  argued  together.  Bee  Publishing 
Company,  defendant,  convicted  and  fined  $500  and  costs. 

Willis  D.  Oldham,  Deputy  Attorney  General,  for  the  state, 
said:  This  was  an  information  filed  on  behalf  of  the 
state.    The  defeiidants  were,  respectively,  the  editor  and 
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publisher  of  the  Omaha  Bee,  a  newspaper  with  an  exten- 
sive circulation  within  the  jurisdiction  of  this  honorable 
court.  The  articles  published  related  to  a  matter  now 
pending  before  this  court  for  a  determination.  They 
were  evidently  designed  to  influence  the  decision.  It 
mattered  not  whether  they  would  have  that  effect.  The 
question  was  not  what  would  the  effect  be,  but  what 
was  their  designed  effect.  In  law,  every  man  is  pre- 
sumed to  intend  the  natural  and  probable  consequences 
of  his  own  acts;  and  his  intent  was  not  to  be  gathered 
from  his  plea  of  the  baby  act.  /  did  not  mean  to  would 
pass  very  well  in  the  nursery,  but  it  had  no  place  in  a 
court  of  justice.  Ignorantxa  facti  exciisat — ignorance  of 
fact  excuseth — was  hornbook  law.  But  the  maxim, 
Ignorantia  juris  quod  quisque  tenetur  scirey  neminem  excusat 
— ignorance  of  law,  which  every  one  is  held  to  know,  ex- 
cuseth no  one — was  black  letter  law,  founded  on  the 
gravest  reasons  of  public  policy.  If  the  defendant  Rose- 
water  was  ignorant  of  the  fact  that  the  case  of  State 
V,  Kennedy  was  pending,  the  ignorance  of  that  fact  might 
excuse  him.  But  he  could  not  be  ignorant  thereof.  He 
himself  testified  that  Connell  had  shown  him  his  brief, 
for  the  purposes  of  editorial  comment;  and  that  brief 
had  been  the  basis  of  the  article  which  he  dictated.  The 
defendant  Kosewater,  having  knowledge  of  the  fact, 
must  know  the  law  which  regulated  his  own  conduct. 
Rosewater  was  the  vice-i>riiicipal  of  the  Bee  Publishing 
Company,  and  his  knowledge  was  theirs.  The  liability 
of  a  corporaton  in  a  case  of  this  kind  was  settled  in  the 
Massachusetts  case  cited  by  the  state.  It  mattered  not 
whether  or  not  the  conduct  of  the  governor  and  the  at- 
torney general  had  been  correct.  The  court  would  take 
care  of  that.  Louis  XVI.  was  justly  condemned  to  the 
guillotine;  but  that  righteous  condemnation  did  not  ex- 
cuse the  merciless  rabble  of  Parisian  canaille  and  sans- 
culottes  that  clamored  for  his  death  in  the  galleries  of 
the  natio»al  qo^ve^tion;  and  sought  to  forestall  its  judg- 
ment* 
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In  the  mind's  eye,  we  might  behold  the  ancient  coun- 
terpart of  the  subject  of  this  contempt  proceeding  when 
we  reflect  on  another  scene  which  took  place  about  one 
thousand  eight  hundred  and  sixty-seven  years  ago  (ac- 
cording to  Usher),  and  which  is  being  acted  this  year  in 
a  little  town  of  the  Bavarian  Tyrol — a  mob  howling  for 
the  blood  of  the  Man  of  Nazareth.  The  cowardly  procu- 
rator tried  to  effect  a  change  of  venue,  on  the  court's 
own  motion,  to  Herod,  tetrarch  of  Galilee.  When  this 
device  failed,  he  disregarded  the  prudent  advice  of  Mrs. 
Pilate,  and  yielded  to  what  our  friend  from  Omaha  would 
call  an  enlightened  public  opinion.  It  was  the  idea  of 
keeping  any  deliberative  body  free  from  this  outside 
clamor  that  made  that  great  commoner,  Thomas  B.  Reed, 
threaten  to  clear  the  galleries  when  speakers  were  ap- 
plauded. 

If  a  plea  of  res  ddjudicata  could  be  successfully  made 
in  State  v.  Kennedy,  that  fact  made  it  no  less  an  action 
pending.  You  might  as  well  say  that  because  a  common 
traverse  or  nil  debet  could  be  successfully  maintained 
against  a  declaration  upon  an  action  of  debt  there  was 
no  action  pending. 

The  defendant  Rosewater  said  that  only  four  states 
had  sustained  actions  for  constructive  contempt  in  cases 
of  this  kind.  The  speaker  had  found  forty-seven  deci- 
sions in  the  states  and  territories;  and  had  not  reached 
the  bottom  yet. 

The  state  cited:  Ex  parte  Barry,  85  Cal.,  603;  People 
V.  Stapleton,  18  Colo.,  568;  In  re  Chadwiclc,  109  Mich.,  588; 
People  V.  Wil807i,  64  111.,  195;  Territory  v.  Murray,  7  Mont., 
251;CommonUyealth  v.Kneeland,20  Pick.  [Mass.], 206;  Myers 
V.  State,  46  Ohio  St.,  473;  State  v.  Morrill,  10  Ark.,  384;  In 
re  Woolley,  11  Bush  [Ky.],  110;  In  the  Matter  of  Moore, 
63  N.  Car.,  397;  Telegram  Co.  v.  Commomrealth,  172  Mass., 
294;  State  v.  Circuit  Court,  38  L.  R.  A.,  558;  Blackstone, 
book  4,  p.  283;  Respublica  v.  Oswald,  1  Dall.  [U.  S.],  319; 
Ex  parte  Jones,  13  Ves.  [Eng.],  237;  American  Law  Re- 
view, May,  1900;  State  v.  Faulds^  17  Mont,  140, 
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The  authority  to  punish  for  contempt  is  a  necessary 
incident,  inherent  in  the  very  organization  of  all  legisla- 
tive bodies,  and  of  all  courts  of  equity,  independent  of 
statutory  provisions.  Tenncifs  Case,  3  Fost.  [N.  H.],  162; 
State  V.  Matthews,  37  N.  H.,  453;  Anderson  v.  Dunn,  6 
Wheat.  [U.  S.],  204;  State  v.  Copp,  15  N.  H.,  212;  Mariner 
V.  Dyer,  2  Greenl.  [Me.],  165;  Stewart  v.  Bkiine,  1  McArth. 
[D.  C],  453;  also  Stewart  v.  Ordway,  decided  therewith; 
Tates  V.  Lafising,  9  Johns.  [N.  Y.],  396;  1  Burr's  Trial,  352; 
Ex  parte  Adams,  25  Miss,  883;  People  v.  Freer,  Coleman  & 
Caine's  Cases  [N.  Y.],  283. 

Stewart  Rapalje,  a  learned  law  writer  of  New  York 
city,  published  in  1884  a  work  on  contempt,  in  which  he 
says:  "It  is  conclusively  settled  by  a  long  line  of  deci- 
sions that  at  common  law,  all  courts  of  record  have  an 
inherent  power  to  punish  contempts  committed  in  facie 
curuB,  such  power  being  essential  to  the  very  existence 
of  a  court  as  such,  and  granted  as  a  necessary  incident  in 
establishing  a  tribunal  as  a  court  And  this  power  ex- 
tends to  the  punishment  of  willful  contempts  committed 
by  corporate  bodies  as  well  as  individuals.  Each  supe- 
rior court  being  the  judge  of  its  own  power  to  punish 
contemnors,  no  other  court  can  question  the  existence 
of  that  power,  and  the  facts  constituting  the  contempt 
need  not  be  set  out  in  the  record."  Rapalje,  Contempts, 
p.  1. 

Publications  which  have  a  tendency  to  prejudice  pend- 
ing causes  can  not  be  permited.  Pool  v.  Sacheverel,  1 
Williams  P.  [Eng.],  675;  Farley's  Case,  2  Ves.  Sr.  [Eng.], 
520;  Anonymous,  2  Atkyns  [Eng.],  469;  Respuhlica  v.  Os- 
wald, 1  DalL  [U.  S.],  319;  Bayard  v.  Passinore,  3  Yea. 
[Pa.],  438;  In  the  Matter  of  Sturoc,  48  N.  H.,  428. 

In  Pool  V.  Sacheverel,  supra,  an  advertisement  in  a 
newspaper,  offering  a  pecuniary  reward  for  legal  proof 
of  marriage,  was  held  contempt,  as  tending  to  suborna- 
tion of  perjury.  In  Sturoc' s  Case,  supra,  the  offense  was 
a  written  communication  left  at  the  office  of  a  newspaper 
published  at  the  shiretown.     The  ai-ticle  appeared  the 
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same  week  that  the  nisi  priua  court  was  in  session,  and  at 
that  session  the  cause  was  pending  which  was  the  subject 
of  the  article.  The  editor  testified  that  the  writer  said  he 
was  not  particular  that  the  article  be  published  that 
week,  and  did  not  care  if  it  was  not  published  at  all.  The 
defendant  disavowed  any  ill-intention;  denied  that  he 
knew  the  action  was  pending  at  that  session;  and  the 
court  gave  him  full  credit,  but  imposed  a  fine  of  f30  to 
show  that  such  publications,  in  such  circumstances,  were 
illegal  and  not  to  be  tolerated. 

The  intention  of  a  publication  will  not  justify  it,  if  it 
be,  in  the  opinion  of  the  court,  contempt  against  the 
court.  People  v.  Freer y  Coleman  &  Caine's  Cases  [N.  Y.], 
283. 

Edward  RosetcateTy  appearing  in  his  own  behalf,  said: 
The  proceeding  in  contempt  was  an  arbitrary  one,  bor- 
rowed from  monarchical  times  and  countries;  it  was  in- 
imical to  the  genius  of  our  government  and  foreign  to 
the  spirit  of  our  institutions.  There  never  had  been  an 
original  proceeding  in  contempt  before  the  supreme  court 
of  the  United  States,  or  before  forty  of  the  supreme 
courts  of  the  states  of  the  Union.  A  court  should  be 
chary  in  the  exercise  of  a  power  whose  abuse  might  tend 
to  cripple  the  power  of  the  press  as  a  guide  of  public 
opinion.  The  press  had  a  sacred  duty  to  perform  in  such 
matters,  for  a  faithful  performance  of  which  it  would  be 
held  to  a  strict  account  before  the  great  tribunal  of  man- 
kind. If  Rn  article  was  not  libelous,  disrespectful  or 
meddlesome  per  se,  and  if  this  character  did  not  appear 
upon  its  face,  unaided  by  the  innuendoes  of  a  criminal 
pleader,  the  defendant  should  not  be  convicted  of  a  con- 
tempt. Such  was  the  sound  rule,  and  such  had  been  the 
former  holdings  of  this  court  The  defendant  admitted 
that,  if  an  action  was  pending  before  the  court,  a  journal 
had  not  the  right,  directly  or  indirectly,  to  attempt  to  in- 
fluence the  decision  of  the  court  But  in  this  case  no 
action  was  pending.    What  was  the  history  of  the  trans- 
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action?  The  supreme  court,  in  State  v.  Moores,  55  Nebr., 
480,  had  declared  that  part  of  the  act  of  1897  (CJompiled 
Statutes,  ch.  12a)  which  vested  in  the  governor  the  power 
to  appoint  police  commissioners  in  cities  of  the  metropol- 
itan class  void.  It  had  drawn  a  red  line  through  that 
part  of  the  law,  and  it  was  a  complete  erasure;  that  part 
of  the  act  no  longer  existed.  The  decision  was  res 
judicata.  In  State  v.  Kennedy  there  was  an  attempt  to  re- 
vive a  question  forever  put  to  rest  by  the  decision  in  State 
V.  Mooreay  supra.  If  that  case  was  still  pending,  as  much 
any  other  case  heretofore  decided  by  this  august  tri- 
bunal might  be  regarded  as  pending.  It  was  conceded 
by  the  state  that  a  journal  might  comment  upon  a  case 
after  the  decision  had  been  made,  being  answerable  only 
in  action  for  libel,  where  it  could  have  the  benefit  of  a 
trial  by  jury.  If  State  v.  Moores  could  still  be  regarded 
as  pending,  then  any  person  could  commence  a  proceed- 
ing to  open  up  any  ancient  case;  and  have  any  person 
commenting  upon  this  extraordinary  proceeding  com- 
mitted for  contempt.  If  any  one  was  guilty  of  a  contempt 
of  this  court,  it  was  the  governor  of  the  state,  who,  in  the 
face  of  a  decision  made  two  years  ago,  had  appointed  a 
board  of  police  commissioners  without  authority  of  law, 
and  the  attorney  general,  who  had  commenced  the 
strange  proceeding  in  State  v.  Kennedy.  The  legislature 
of  1899  had  created  an  insurance  bureau,  making  the 
governor  insurance  commissioner,  with  power  to  appoint 
a  deputy.  This  law  your  honors  have  decided  unconstitu- 
tional. His  former  deputy  is  now  an  officer  of  your  court 
Why  does  his  excellency  not  appoint  a  new  deputy  and 
commence  quo  warranto  proceedings  against  the  auditor? 
If  he  did  this,  would  the  editor  of  the  Omaha  Bee  be  com- 
mitted as  for  contempt  for  commenting  on  the  absurdity 
of  such  proceedings?  This  court,  by  repeated  rulings, 
had  held  itself  to  be  a  court  of  enumerated  powers  and 
limited  jurisdiction.  It  was  the  creature  of  the  constitu- 
tion. It  possessed  no  power  not  given  by  its  creator  or 
which  was  not  necessarily  incident  to  power  actually 
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granted.    The  court  had  no  common  law  jurisdiction  in 
contempt  cases.    Kilbourn  v.  Thompson,  103  U.  S.,  168. 

Edward  W.  Simeral,  for  the  Bee  Publishing  Company, 
said  in  part:  The  court  could  go  to  its  own  volumes  for 
precedents;  but  these  precedents  did  not  support  the  con- 
tention of  the  state.  They  said  in  so  many  words  that, 
if  an  article  was  not  libelous  on  its  face, — ^if  it  required 
an  innuendo  to  apply  it  to  the  court,  no  contempt  would 
lie.  The  attorney  general  did  not  call  attention  to  these 
decisions;  but  counsel  for  defendant  would,  and  cited: 
Rosewater  v.  State,  47  Nebr.,  630;  Percival  v.  State,  45 
Nebr.,  741. 

The  first  case  cited  by  the  state  is  People  v.  Wilson,  64 
111.,  195.  The  deputy  attorney  general  did  not  note  the 
fact  that  that  case  had  been  overruled  in  Storey  v.  People, 
79  111.,  45. 

Constantine  J.  Smyth,  Attorney  General^  on  behalf  of  the 
state,  said  the  case  was  presented  to  the  court  by  the  de- 
fendants on  false  issues.  It  had  been  said  that  it  involved 
the  liberty  of  the  press.  But  it  did  nothing  of  the  kind. 
What  was  meant  by  the  liberty  of  the  press?  Our  consti- 
tution told  us  in  section  5,  article  J.  The  liberty  of  the 
press  then  was  no  greater  than  the  liberty  of  the  indi- 
vidual, and  that  liberty  was  to  speak,  write  and  publish 
on  all  subjects,  being  responsible  for  the  abuse  of  that 
liberty.  It  was  in  contradistinction  of  the  system,  de- 
scribed by  George  Kennan  a*s  existing  in  Kussia,  where 
they  had  a  press  censor  who  culled  manuscripts  before 
they  went  to  i)ress.  The  defendants  in  this  case  had 
'written  and  published  without  let  or  hindrance,  so  far  as. 
this  case  was  concerned;  and,  therefore,  the  liberty 
guaranteed  to  them  by  tlie  constitution  had  not  been 
abridged  or  interfered  with  in  the  least.  The  question  to 
be  determined  was  not,  therefore,  whether  these  defend- 
ants might  print  and  publish,  but  whether  they  had 
abused  this  liberty.  If  they  had,  and  had  thereby  vio- 
23 
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lated  a  law  of  the  state,  why  should  they  not  be  held 
i(\s])onsible?  Did  they  belong  to  a  privileged  class,  a 
cliiKs  which  may  violate  the  law  with  impunity?  They 
may  have  formed  that  opinion.  If  so,  it  was  time  they 
were  awakened  from  this  dream,  and  brought  face  to 
face  with  the  reality  that  they  had  no  license  to  trample 
upon  the  law  and  to  violate  the  rights  of  parties  litigant. 
The  law  against  contempt  was  not,  and  never  was,  a  part 
of  kingly  prerogative.  It  was  not  a  judge-made  law.  On 
the  contrary,  it  was  as  old  as  magna  charta,  had  its  birth 
with  the  choicest  principles  of  common  law,  and  was  as 
salutary  as  any  other  of  the  great  principles  of  institu- 
tional law.  The  power  of  courts  of  superior  jurisdiction, 
created  by  the  constitution,  to  punish  for  contempt  is 
necessarily  inherent  in  such  court.  "A  court,"  said  the 
supreme  court  of  Wisconsin  in  State  v.  Circuit  Court,  38 
L.  I{.  A.,  554,  558,  "without  this  power  would  be  at  best 
a  mere  debating  society,  and  not  a  court.  These  prin- 
ciples have  been  recognized  in  all  courts  from  time  im- 
memorial." Blackstone,  in  his  fourth  book,  page  238, 
mentioned  among  the  instances  of  contempt  of  court 
those  committed  away  from  the  presence  of  the  court 
by  parties  writing  or  speaking  contemptuously  of  the 
court  or  judges  acting  in  their  judicial  cai^acity.  The 
supreme  court  of  New  Jersey,  in  In  re  Cheeseman,  49  N.  J. 
Law,  115,  said  that  words  uttered  or  published  outside  of 
the  courts  and  designed  to  bring  contempt  upon  the 
courts  in  the  exercise  of  their  judicial  functions,  or  to 
pervert,  in  any  pending  cause,  the  due  administration  of 
justice,  have  always  constituted  a  contempt  of  court. 
Judge  Freeman,  one  of  the  most  noted  American  law 
writers,  said  in  a  note  to  Percival  i\  State,  50  Am.  St.  Rep., 
573 :  "It  is  also  conceded  that  the  efficiency  of  the  courts 
and  the  stability  of  government,  at  least  among  a  free 
people,  are  dependent  upon  their  confidence  in  the  in- 
tegrity of  the  courts  and  their  ability  and  willingness  to 
deal  impartially  with  the  questions  committed  to  their 
consideration;  and  that  to  impute  to  the  courts,  or  the 
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judges  presiding  over  them,  corrupt  motives  in  the  dis- 
charge of  their  judicial  functions,  in  cases  still  pending 
before  them,  is  a  contempt  of  court,  and  may  be  punished 
as  such.'^ 

The  attorney  general  said  he  could  not  better  portray 
the  viciousness  of  the  procedure  adopted  by  the  defend- 
ants than  by  quoting  the  following  apt  language.  Mr. 
Justice  Brown,  of  the  supreme  court  of  the  United  States, 
in  an  address  recently  delivered  before  the  New  York 
State  Bar  Association,  and  published  in  the  May  number 
of  the  American  Law  Keview,  quoted  Franklin's  arraign- 
ment of  this  usurped  power  of  the  "court  of  the  press," 
Franklin  said:  "It  may  receive  and  promulgate  accusa- 
tions of  all  kinds,  against  all  persons  and  characters 
among  the  citizens  of  the  state,  and  even  against  all  in- 
ferior courts;  and  may  judge,  sentence  and  condemn  to 
infamy,  not  only  private  individuals,  but  public  bodies, 
with  or  without  inquiry  or  hearing,  at  the  court's  discre- 
tion. This  court  is  established  in  favor  of  about  one 
citizen  in  five  hundred,  who,  by  education  or  practice  in 
scribbling,  has  acquired  a  tolerable  style  as  to  grammar 
and  construction.  ♦  ♦  ♦  This  five-hundredth  part  of 
the  citizens  have  the  privilege  of  accusing  and  abusing 
the  other  four  hundred  and  ninety-nine  parts  at  their 
pleasure;  or,  they  may  hire  out  their  pens  and  press  to 
others  for  that  purpose."  After  saying  that  the  court  is 
not  permitted  to  know  the  name  of  his  accuser,  or  of 
seeing  his  witnesses,  he  says:  "Yet,  if  an  officer  of  this 
court  receives  the  slightest  check  for  misconduct  in  this 
his  office,  he  claims  immediately  the  rights  of  a  free  citi- 
zen by  the  constitution,  and  demands  to  know  his  accuser, 
to  confront  the  witnesses,  and  to  have  a  fair  trial  by  a 
jury  of  his  peers."  Justice  Brown  adds:  "As  this  article 
was  written  110  years  ago,  it  is  evident  that  the  abuses 
of  which  we  complain  are  of  long  standing."  31  Am.  Law 
Review^  323. 

With  regard  to  the  power  of  the  court  the  attorney 
general  said :  This  court  was  not  compelled  to  look  to  the 
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common  law  only  for  its  power  to  punish  the  defendants 
if  they  are  found  guilty  of  contempt.  The  people  of  this 
state,  through  their  legislature,  have  conferred  that 
l>ower  in  express  terms  upon  your  honors.  Section  669  of 
the  Code  says  that  "Every  court  of  record  shall  have 
power  to  punish  by  fine  and  imprisonment,  or  by  either, 
as  for  criminal  contempt,  persons  guilty  of  any  of  the  fol- 
lowing acts:  ♦  ♦  ♦  Any  willful  attempt  to  obstruct 
the  proceedings,  or  hinder  the  due  administration  of  jus- 
tice in  any  suit,  proceedings  or  process  pending  before 
the  courts."  What  was  meant  by  the  due  administration 
of  justice?  It  was  administration  according  to  the  rules 
that  have  generally  obtained  in  courts  of  justice.  Both 
parties  must  have  a  right  to  be  heard.  Whatever  was 
intend(Hl  to  influence  the  decision  must  be  presented  in 
court  in  accordance  with  rules  established  for  the  govern- 
ment of  such  matters.  No  analysis  was  necessarj'  of  the 
articles  alleged  to  be  contemptuous  in  this  case  to  show 
the  purpose  for  which  they  were  published.  They  could 
have  but  one  purpose,  and  that  was  to  create  a  prejudice 
in  the  public  mind  against  one  of  the  parties  to  a  pending 
suit — ^to  force  the  court  to  render  a  certain  decision 
therein  and  to  give  the  public  to  understand  that  the 
court,  if  it  decided  in  favor  of  one  of  the  parties,  would 
be  influenced  by  improper  motives.  It  was  part  of  that 
purpose  to  impute  scorn  and  reproach  to  two  of  the 
judges  composing  this  court,  and  thus  lessen  the  respect 
in  which  this  court  was  held  by  the  people  of  the  state, 
and  to  destroy  the  confidence  and  integrity,  the  ability 
and  the  willingness  of  the  members  of  this  court  to  deal 
impartially  with  questions  committed  to  its  considera- 
tion. It  was  not  meant  that  the  articles  had  that  effect. 
But  they  did  not  necessarily  have  to  have  such  an  effect 
in  order  to  be  contemptuous.  They  were  calculated  to 
have  that  effect,  and  could  have  been  written  for  no  other 
purpose.  And  hence  they  come  within  all  the  definitions 
of  what  constitutes  contempt  of  court 
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This  proceeding  for  contempt,  instituted  by  the  at- 
torney general  at  the  request  of  the  court,  is  based  upon 
certain  newspaper  articles  relating  to  the  case  of  State  v. 
Kennedy,  60  Nebr.,  300,  which  was,  at  the  time  of  the 
publications,  pending  before  us  for  decision.  The  de- 
fendant is  a  corporation  engaged  in  the  publication  of 
a  newspaper  which  has  a  general  circulation  throughout 
the  state.  The  editor  is  Edward  Eosewater,  who  has 
also  been  cited  to  show  cause  why  he  should  not  be  pun- 
ished for  contempt,  and  who  has,  at  his  own  request,  been 
awarded  a  separate  trial.  Some  of  the  articles  were  obvi- 
ously designed  to  prevent  one  member  of  the  court  from 
participating  in  the  decision,  while  others  threatened 
two  members  of  the  court  with  public  odium  and  repro- 
bation in  case  they  should  give  judgment  in  favor  of  the 
state.  One  article,  which  was  entitled  "Worthy  of  Seri- 
ous Consideration,"  after  declaring  that  Judge  Holcomb, 
before  coming  to  the  bench,  had  expressed  an  opinion 
upon  the  question  involved  in  the  Kennedy  Case^  proceeds 
as  follows:  "Having  prejudged  the  case.  Judge  Holcomb 
must  certainly  realize  that  it  would  be  in  conflict  with 
the  spirit,  if  not  the  letter,  of  the  constitution  and  the 
laws  for  him  to  use  his  judicial  position  to  sustain  him- 
self in  his  former  declarations.  To  set  the  precedent  by 
participating  in  this  case,  after  having  formed  and  ex- 
pressed an  opinion,  would  lower  the  standard  of  the  tri- 
bunal in  which  impartial  and  equal  justice  is  expected 
to  be  administered  and  whose  unbiased  interpretation  of 
the  constitution  is  the  bulwark  of  our  free  institutions." 
Soon  afterward  the  following  article  appeared:  "Fusion 
ward  heelers  in  Omaha  are  again  giving  advance  tips  to 
the  effect  that  the  fusion  judges  of  the  supreme  court  will 
hand  down  a  decision  at  their  sitting  two  weeks  from 
next  Tuesday,  ousting  the  present  fire  and  police  commis- 
sioners and  seating  the  pretended  bpard  appointed  by 
Governor  Poynter.     Has  it  not  come  to  a  pretty  pass 
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when  supreme  court  decisions  are  retailed  in  this  manner 
in  third  ward  resorts  and  street  corners?"  A  little  later 
there  was  published  an  article  entitled  "Politics  in  the 
Courts"  (reprinted  from  the  Grand  Island  Journal),  which 
is  as  follows:  "It  is  reported  that  the  fusionists  in  Omaha 
are  preparing  to  profit  by  the  action  of  the  fusion  su- 
preme court  when  it  reverses  the  ruling  of  the  court  in 
the  fire  and  police  commission  case.  If  Judges  Sullivan 
and  Ilolcomb  lend  their  aid  to  the  scheme  of  the  Omaha 
bunco  steerers,  they  will  be  a  disgrace  to  the  legal  pro- 
fession and  the  laugliing  stock  of  every  lawyer  in  the 
land.  It  is  to  be  hoped  that  the  fusion  members  of  the 
supreme  court  will  prove  more  manly  than  their  heelers 
at  the  metropolis  would  have  them  be."  Another  article, 
entitled  "The  Ethics  of  Justice,"  published  May  8,  1900, 
is  too  long  for  insertion  in  this  opinion,  but  its  character 
is  suflBciently  indicated  by  the  following  excerpt:  "A  due 
appreciation  of  the  sacred  duties  of  the  judicial  office  and 
the  inviolable  right  of  every  citizen  to  speedy  and  im- 
partial justice  should  counteract  all  pressure  of  political 
partisans  anxious  to  use  the  judicial  ermine  to  cloak  their 
schemes  for  political  power  and  preferment.  If  it  does 
not,  then  Nebraska's  motto,  'Equality  before  the  law,' 
becomes  a  delusion  and  a  snare."  Defendant  appeared 
"in  court  by  counsel  and  defended  the  accusation  against 
it  upon  the  grounds:  (1)  that  no  disrespect  to  the  court, 
or  to  any  member  of  the  court,  was  intended;  (2)  that 
the  case  of  State  v.  Kennedy  was  not  pending;  and  (3)  that 
the  publications  were  made  with  good  motives,  and  were 
not  calculated  to  obstruct  the  due  administration  of  jus- 
tice. 

The  Kennedy  Case  was  pending;  of  that  we  have  judicial 
knowledge,  and  the  defendant  must  surely  have  known 
that  the  case  was  in  court  and  undetermined,  for  it  ap- 
pears that  the  attorney  for  the  respondents  brought  his 
brief  to  Mr.  Rosewater's  office  and  that  the  article  headed 
"Worthy  of  Serious  Consideration"  immediately  followed 
the  meeting  between  the  editor  and  the  lawyer.    It  al30 
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appears  from  the  evidence  that  the  article  was  written 
for  the  express  purpose  of  calling  public  attention  to  the 
alleged  impropriety  of  Judge  Holcomb  participating  in 
the  decision  of  the  court.  The  first  and  third  defenses 
are  puerile.  They  amount  only  to  a  denial  that  the  de- 
fendant intended  to  violate  the  law.  Under  the  conceded 
facts  the  course  pursued  by  it  was  indefensible;  its  con- 
duct is  not  susceptible  of  an  innocent  construction.  The 
statute  declares  that  any  willful  attempt  to  obstruct  the 
proceedings,  or  hinder  the  due  administration  of  justice 
in  any  suit,  proceeding  or  process  pending  before  any 
court  shall  constitute  a  criminal  contempt  and  be  punish- 
able as  such.  Code  of  Civil  Procedure,  sec.  6G9.  This 
statute  is  merely  declaratory  of  the  law  as  it  has  existed 
for  hundreds  of  years.  It  is  a  legislative  recognition  of 
the  authority  of  the  courts  to  deal  in  a  summary  manner 
with  persons  who  do  any  wanton,  deliberate  or  in- 
tentional act  calculated  to  embarrass  them  in  the  dis- 
charge of  their  important  duties.  In  the  history  of 
American  jurisprudence  there  can  be  found  no  case  in 
which  this  power  has  been  harshly  or  oppressively  exer- 
cised by  a  court  of  final  jurisdiction.  Indeed,  such  courts 
have  not  often  called  publishers  to  account  for  con- 
structive contempts,  because  it  has  rarely  happened  that 
a  public  journal,  wielding  any  considerable  influence,  has 
deliberately  employed  outlaw  methods  in  attempting  to 
control  judicial  action.  The  exceptional  cases  which  we 
have  examined  are  these:  People  v.  Staplelon,  18  Colo., 
568;  People  v.  Wilson,  64  111.,  195;  In  re  IluyUs,  43  Pac. 
Rep.  [N.  Mex.],  692;  State  v.  Morrill,  16  Ark.,  384;  Statt 
t\  Faulds,  17  Mont,  140;  State  v,  Frew,  24  W.  Va-,  416. 

Cases  of  this  kind  originating  in  the  lower  courts  are 
very  numerous.  We  will  not  take  the  time  to  cite  them 
or  any  of  them.  As  said  by  the  supreme  court  of  Iowa 
in  the  case  of  Field  v.  Thornell,  106  la.,  7,  15,  it  seldom 
happens  "that  an  honorable  journalist  so  far  forgets  his 
self-re&pect  as  to  trespass  upon  the  rights  of  the  judiciary, 
or  seek  to  control  or  improperly  influence  its  conclusions." 
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We  have,  of  course,  no  desire  to  restrain,  in  the  slightest 
degree,  the  freedom  of  the  press  or  to  maintain  the  dig- 
nity of  the  court  by  inflicting  penalties  on  those  who  may 
assail  us  with  defamatory  publications.  Our  decisions 
and  all  our  official  actions  are  public  property,  and  the 
press  and  the  people  have  the  undoubted  right  to  com- 
ment on  them  and  criticise  and  censure  them  as  they  see 
fit.  Judicial  officers,  like  other  public  servants,  must 
answer  for  their  official  actions  before  the  chancery  of 
public  opinion;  they  must  make  good  their  claims  to 
popular  esteem  by  excellence  and  virtue,  by  faithful  and 
efficient  service  and  by  righteous  conduct.  But  while 
we  concede  to  the  press  the  right  to  criticise  freely  our  de- 
cisions when  made,  we  deny  to  any  individual  or  to  any 
class  of  men  the  right  to  subject  us  to  any  form  of  coer- 
cion with  the  view  of  affecting  our  judgment  in  a  pending 
case. 

In  the  Iowa  case  above  cited  it  is  said,  p.  15:  "Courts 
are  constantly  passing  on  questions  affecting  the  life  and 
liberty  of  the  citizen,  as  well  as  the  rights  of  property; 
and  the  freedom  of  the  judiciary  to  investigate  and  decide 
is  quite  as  important  to  the  well-being  of  society  as  the 
freedom  of  the  press."  "ilen,"  said  one  who  knew  them 
well,  "are  flesh  and  blood  and  apprehensive."  Few  stand 
unmoved  by  the  clamor  of  the  multitude.  Various  mo- 
tives, of  course,  conspire  to  make  people  deny,  and  even 
to  disguise  from  themselves,  the  fact  that  they  are  amen- 
able, in  any  degree,  to  the  force  of  popular  opinion.  But 
it  is  folly  to  deceive  ourselves,  and  it  is  futile  to  attempt 
to  deceive  others.  Threats  of  public  clamor  have  before 
now  swayed  the  judgments  and  flexed  the  purposes  of 
resolute  men;  and  it  will  be  well  to  remember  that  what 
has  happened  may  recur.  Men  have  in  the  past 
yielded  to  the  demands  of  an  angry  populace,  and  it  is 
(juite  possible  that  they  may  yield  again.  Moral  fiber  is 
not  stronger  now  than  it  ever  was  before.  Courts  are 
charged  with  the  function  of  administering  justice,  and 
it  is  their  duty  not  only  to  give  to  every  suitor  his  de- 
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mandable  right,   but  to   give  him   assurance  that  no 
banned  and  hostile  influence  shall  operate  against  him 
while  his  cause  is  under  consideration.    A  litigant  is  en- 
titled not  only  to  a  just  decision,  but  to  a  decision  alto- 
gether'free  from  the  suspicion  of  having  been  coerced. 
Nothing  else  will  satisfy  him;  nothing  less  can  fill  the 
measure  of  his  expectations.    He  has  no  standard  with 
which  to  gauge  judicial  firmness;  and  if  the  court  has 
been  exposed  to  influences  calculated,  as  in  the  Kennedy 
Case,  to  tell  against  him,  he  will  not  know  whether  an 
adverse  decision  is  the  voice  of  the  law  or  an  echo  of  the 
mob.    Our  views  upon  this  matter  are  well  expressed  in 
the  following  excei'pt  from  the  opinion  of  Lawrence, 
C.  J.,  in  People  v.  Wilson,  supra,  p.  214 :  "A  court  will,  of 
course,  endeavor  to  remain  wholly  uninfluenced  by  publi- 
cations like  that  under  consideration,  but  will  the  com- 
munity believe  that  it  is  able  to  do  so?    Can  it  even  be 
certain  in  regard  to  itself?    Can  men  always  be  sure  of 
their  mental  poise?    A  timid  man  might  be  influenced  to 
yield,  while  a  combative  man  would  be  driven  in  the  op- 
posite direction.    Whether  the  actual  influence  is  on  one 
side  or  the  other,  so  far  as  it  is  felt  at  all,  it  becomes 
dangerous  to  the  administration  of  justice.     Even  if  a 
court  is  happily  composed  of  judges  of  such  firm  and 
equal  temper  that  they  remain  wholly  uninfluenced  in 
either  direction,  nevei'theless  a  disturbing  influence  has  ' 
been  thrown  into  the  council  chamber  which  it  is  the  wise 
policy  of  the  law  to  exclude.''    Equally  pertinent  are  the 
following  remarks  of  Elliott,  J.,  in  People  v.  Stapleton, 
supra,  p.  580:  "Judges  are  human;  they  are  possessed  of 
human    feelings;    and   when    accusations   are   publicly 
made,  as  by  a  newspaper  article,  charging  them  directly 
or  indirectly  with  dishonorable  conduct  in  a  cause  pend- 
ing before  them  and  about  to  be  determined,  it  is  idle  to 
say  that  they  need  not  be  embarrassed  in  their  considera- 
tion and  determination  of  such  cause,  they  will  inevitably 
suffer  more  or  less  embarrassment  in  the  discharge  of 
their  duties,  according  to  the  nature  of  the  charges  and 
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the  source  from  whick  such  charges  emanate.  When  a 
judge  tries  and  determines  a  cause  in  connection  with 
which  public  charges  against  his  judicial  integrity  have 
been  published,  the  public  as  w^ell  as  parties  interested 
are  frequently  led  by  the  publication  of  the  charges 
to  distrust  the  honesty  and  impartiality  of  the  decision; 
and  thus  confidence  in  the  administration  of  justice  is 
impaired.  It  is  not  only  important  that  the  trial  of 
causes  shall  be  impartial,  and  that  the  decisions  of  the 
courts  shall  be  just,  but  it  is  important  that  causes  shall 
be  tried  and  judgments  rendered  without  bias,  prejudice, 
or  improper  influence  of  any  kind.  It  is  not  merely  a 
private  wrong  against  the  rights  of  litigants  and  against 
the  judges — it  is  a  public  wrong — a  crime  againstv  the 
state — to  undertake  by  libel  or  slander  to  impair  confi- 
dence in  the  administration  of  justice.  That  a  party  does 
not  succeed  in  such  undertaking  lessens  his  offense  only 
in  degree." 

We  feel  quite  sure  that  the  publications  here  in  ques- 
tion have  not  in  the  least  deterred  us  from  discharging 
with  fidelity  our  duty  in  the  case  of  State  v.  Kennedy. 
But  they  were  manifestly  intended  to  overawe  and  in- 
timidate us.  They  appear  to  have  been  put  forth  for  the 
purpose  of  preventing  a  decision  in  favor  of  the  state. 
They  were,  under  the  circumstances,  palpable  acts  of 
journalistic  lawlessness,  calculated  to  weaken  the  inde- 
pendence of  the  court  and  destroy  confidence  in  its  judg- 
ment To  justify  them  is  to  deny  the  supremacy  of  the 
law  and  assert  the  doctrine  of  newspaper  absolutism.  To 
admit  that  publishers  may  promote  their  interests  in 
pending  litigation  by  resorting  to  methods  not  available 
to  others,  is  to  strike  down  our  much  vaunted  principle 
of  "equality  before  the  law"  and  to  declare  that  journal- 
ists, who  choose  to  become  malefactors,  are  a  privileged 
class  and  entitled  as  such  to  go  unwhipped  of  justice.  But 
the  law  recognizes  no  such  distinction;  it  never  has  recog- 
nized such  a  distinction.  It  accords  to  publishers  no 
rights  but  such  as  are  common  to  all.    They  have  just  the 
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same  rights  as  the  rest  of  the  community  have,  and  no 
more.  King  v.  Root,  4  Wend.  [N.  Y.],  113.  A  dis- 
tinguished judge  has  said:  "A  man  who  speaks  in  a  news- 
paper has  no  greater  right  than  he  who  speaks  out  of  it. 
A  newspaper  is  no  sanctuary  behind  which  a  person  can 
shield  himself  for  breaking  the  laws  of  the  land." 

We  have  not  acted  in  this  case  out  of  any  spirit  of  re- 
sentment. Indeed,  we  have  no  reason  to  feel  specially 
aggrieved,  for  the  offensive  articles  do  not  charge  us,  or 
any  of  us,  with  official  misconduct.  Their  natural  tend- 
ency, however,  was  to  interfere  with  and  obstruct  the 
due  administration  of  justice;  and  it  was  the  unanimous 
opinion  of  the  court,  when  the  citation  issued,  that  it  was 
our  duty  to  take  notice  of  them  and  call  the  defendant 
to  account.  And  it  is  still  the  judgment  of  the  members 
of  the  court  who  take  part  in  this  decision  that  we  acted 
wisely,  and  that  we  could  not  have  ignored  the  defend- 
ant's attempt  to  coerce  our  decision  without  being  guilty 
of  a  craven  faithlessness  to  duty.  Whatever  may  have 
been  the  motive  of  the  publishing  company,  its  conduct 
was  plainly  unlawful.  The  articles  in  question  did  not, 
it  is  true,  bring  about  a  miscarriage  of  justice  in  the  Ken- 
nedy  Case,  but  their  manifest  tendency  was  in  that  direc- 
tion. We  can  not  escape  the  conclusion  that  the  necessity 
for  this  proceeding  has  resulted  from  the  fact  that  the 
services  of  the  journalist  were  enlisted  by  interested 
parties  to  press  upon  the  attention  of  the  court,  in  a  very 
important  case,  illegitimate  arguments — reasons  for  a 
decfsion  which,  it  is  well  understood,  counsel  could  not, 
with  propriety,  advance.  The  defendant  is  guilty  as 
charged  in  the  information,  and  it  is  the  sentence  of  the 
court  that  it  pay  a  fine  of  $500  and  the  taxable  costs.  It 
will,  however,  have  leave  to  move  for  a  modification  of 
the  judgment  during  the  present  term  upon  showing  that 
it  has  published  a  fair  and  truthful  account  of  the  cause 
and  occasion  for  this  proceeding. 

Since  the  above  was  written  it  has  been  suggested  that 
the  testimony  of  Edward  Rosewater  was  not  intended  to 


300  NEBRASKA  REPORTS.  [Vol.60 


State  V.  Kennedy. 


be  regarded  as  a  part  of  the  proceedings  in  this  case. 
Granting  that,  our  conclusions  must  remain  unchanged. 
The  guilt  of  the  defendant  is  conclusively  established 
without  considering  Mr.  Kosewater's  testimony. 

NoRVAL,  C.  J.,  for  the  reasons  heretofore  stated  by  him, 
having  refrained  from  taking  part  in  the  hearing,  offered 
no  opinion. 


State  of  Nebraska,  ex  rbl.  Constantine  J.  Smyth, 
Attorney  General,  v.  Frank  A.  Kennedy  et  al., 

RESPONDENTS,    AND    WiLLIAM    J.    BROATCH    BT    AL., 

interveners. 

Filed  June  7. 1900.    No.  11,226. 

1.  Bes  Adjudicata:    Sovereignty.     When  a  stAte  invokes  the  judg- 

ment of  a  court  for  any  piirpose,  it  lays  aside  its  sovereignty 
and  consents  to  be  bound  by  the  decision  of  the  court,  whether 
such  decision  be  favorable  or  adverse. 

2.  Courts:    Sovereign  Power.     Courts  possess  a  portion  of  the  sov- 

ereign power;  they  are  authorized  by  the  constitution  to  de- 
cide between  litigants;  and  authority  to  decide  implies,  always, 
power  to  make  their  judgments  effective. 

3.  Public  Ofllcer:  Privity:    Predecessor-.    A  public  officer  is  regarded 

as  being  in  privity  with  his  predecessor  when  both  derive  their 
authority  from  the  same  source. 

4.  Judgment:   Rex  Nunquam  Moritur.    A  judgment  against  a  puBlic 

officer  in  regard  to  a  public  right  binds  his  successor  in  office. 

5.  Disrespectful  Brief.    Briefs  containing  matter  disrespectful  to  the 

court  will  be  stricken  from  the  files. 

Original  action  in  the  nature  of  a  quo  warranto  ask- 
ing for  judgment  of  ouster  against  the  fire  and  police 
commissioners  of  the  city  of  Omaha.    Writ  denied. 

Constantine  J.  Smyth,  Attorney  General,  and  Willis  D. 
Oldham,  Deputy,  for  the  state. 

Frank  T,  Ransom,  WrigJit  d  Stout  and  Ed  P.  Smith,  for 
the  interverners  Broatch,  Miller,  Peabody  and  O'Connor: 

The  ordinary  rules  of  res  adjudicata  do  not  apply;  (a) 
Because  res  adjudicata  and  estoppel  by  judgment  can  not 
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be  pleaded  against  the  state  appearing  in  its  sovereign 
capacity;  (6)  because  the  decision  against  the  state  in  quo 
warranto  actions  is  not  final  and  conclusive.  It  is  ob- 
noxii3us  to  the  very  idea  of  sovereignty  that  estoppel  or 
res  adjudicatay  or  the  statute  of  limitations  can  be  applied. 
The  court  will  find  the  rule  stated  in  many  cases,  that  the 
state  can  not  be  estopped;  and  it  will  find  the  contrary 
rule  laid  down,  in  general  terms,  that  the  state  will  be 
bound  by  adjudications  as  any  other  litigant.  Neither 
rule,  stated  in  its  broad  terms,  is  correct;  but  an  ex- 
amination of  the  cases  which  support  either  rule  discloses 
the  fact  that  those  cases  whi<ih  have  applied  the  doctrine 
of  estoppel  or  res  adjudicata  to  the  state  have  been  cases 
in  which  the  state  has  been  seeking  to  enforce  its  con- 
tract or  property  rights,  rights  growing  out  of  or  relating 
to  its  corporate  capacity.  So  far  as  we  are  able  to  find, 
not  a  single  case  in  the  United  States  has  ever  held  that 
the  state  could  be  estopped  in  matters  relating  to  its 
sovereignty.  In  the  case  of  United  States  v.  State  Bank,  96 
U.  S.,  30,  36,  Justice  Swayne  clearly  points  out  the  dis- 
tinction. He  says,  in  substance,  in  these  cases  (where 
negotiable  paper  was  involved)  the  rules  of  law  applicable 
to  the  individual  were  applied  to  the  United  States,  and 
that  the  doctrine  of  estoppel  was  correctly  applied  in 
those  cases,  because  the  action  related  to  matters  per- 
taining to  their  corporate  capacity.  He  then  adds:  "Their 
sovereignty  is  in  nowise  involved.''  The  same  doctrine 
has  been  recognized  in  Fcndall  v.  United  States,  14  Court  of 
Claims  [U.  S.],  247;  ITmiter  v.  United  States,  5  Pet.  [U.  S.], 
173;  Johnson  v.  United  States,  5  Mason  [U.  S.],  425. 

In  all  criminal  actions,  the  state,  of  course,  appears 
in  its  sovereign  capacity.  But  there  can  be  no  plea  of 
estoppel  or  res  adjudicata.  This  is  recognized  by  the  com- 
mon law  and  by  nearly  every  constitution  in  the  United 
States,  because  by  the  common  law  it  is  established  that 
no  man  should  be  put  in  jeopardy  twice;  and  like  pro- 
vision is  found  in  all  the  constitutions,  except  those 
states  in  which  a  common  law  rule  has  been  held  to 
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apply.  If  the  oi^dinary  doctrines  of  estoppel  and  res  ad- 
judicata  had  applied  against  the  state  in  the  criminal 
action,  there  was  no  need  of  the  express  provision  of  the 
English  law  that  a  man  should  not  be  twice  put  in  jeop- 
ardy. If  the  doctrine  of  res  adjudicata  or  estoppel  had 
applied  to  the  state  appearing  in  its  sovereign  capacity, 
there  would  have  been  no  need  of  the  special  provision 
in  the  constitution  of  this  country  which  provides  that  no 
man  shall  be  put  in  jeopardy  twice  for  the  same  offense, 
but  these  provisions  would  have  been  meaningless  and 
us-eloss  incumbrances  to  the  constitution.  This  is  a 
special  limitation  upon  the  rights  of  sovereignty,  and  it 
is  contained  in  the  special  provision  limiting  the  sov- 
ereignty. It  is  not,  however,  extended  to  actions  in  the 
nature  of  quo  waiTanto. 

W.  J.  Comicll,  for  the  respondents  and  for  the  mayor 
and  city  council  of  Omaha: 

Res  adjxidicata  rules  the  state  the  same  as  the  citizen. 
No  plea  of  res  adjudicata  in  criminal  actions?  True,  if 
you  condescend  to  quibble.  And  it  is  also  true  that  in 
civil  actions  there  is  no  plea  of  former  jeopardy  or 
autrefois  acquit.  In  the  criminal  court  the  judge  dis- 
charges the  prisoner  because  Nemo  debet  bis  puniri  pro  tino 
delicto*  and  in  the  civil  court  he  bids  the  defendant  go 
without  day  because  Nemo  debet  bis  vexari  pro  una  et  eadem 
causa.-f  Both  the  pleas  and  the  maxims  are  one  and  the 
same  thing  in  substance  and  principle,  each  being  clothed 
in  the  language  peculiar  to  the  special  tribunal  in  which 
it  is  used.  State  v.  Beliimer,  20  Ohio  St.,  576;  Wharton, 
Pleading  &  Evidence,  574. 

McCoy  &  Ohmsted,  as  amici  curiw,  filed  a  brief  against 
the  granting  of  the  writ. 

Sullivan,  J. 

This  action  was  evidently  instituted  to  secure  a  decision 


*No  one  ought  twice  to  be  punished  for  the  same  offense. 
tNo  one  ought  twice  to  be  vexed  for  one  and  the  same  cause. 
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overruling  the  case  of  State  v.  Moorcs,  55  Nebr.,  480.  The 
Moores  Case  lays  down  the  doctrine  that  whatever  the 
court  may  conceive  to  be  the  spirit  of  the  constitution 
is  to  be  regarded  as  part  of  the  paramount  law.  While 
the  decision,  by  recognizing  and  enforcing  the  asserted 
right  of  local  self-government,  is  conceded  to  rest  upon 
a  sound  political  principle,  it  was  rendered  by  a  divided 
bench  and,  as  a  judicial  pronouncement,  has  been  much 
criticised.  If  it  is  to  be  acquiesced  in  and  accepted  as 
a  rule  of  construction,  the  constitution  of  the  state  is  to 
be  fully  known,  only,  by  studying  the  theories  of  the 
judges  who  are  chosen  to  expound  it;  it  will  expand  or 
contract  with  every  fluctuation  of  the  popular  will  which 
produces  a  change  in  the  personnel  of  the  court;  and  the 
limitations  upon  legislative*  power  will  be  as  unknown 
and  unknow^able  as  were  the  rules  of  equity  in  the  days 
when  the  chancellor's  conscience  was  the  law  of  the  land. 
It  is  the  opinion  of  the  writer  that  the  decision  is 
thoroughly  vicious;  that  it  strikes  a  lethal  blow  at  a  co- 
ordinate branch  of  the  government  and  ought  to  be  re- 
pudiated and  condemned.  But  since  the  members  of  the 
court  who  participate  in  this  decision  are  not  in  accord 
upon  the  question  of  constitutional  law  here  involved, 
further  discussion  of  that  question  is  unnecessary,  and 
would  be  unprofitable.  There  is  another  point  in  the  case 
upon  which  w^e  are  agreed  and  which  is  decisive  of  the 
controversy.  The  judgment  must  be  in  favor  of  the  re- 
spondents whether  the  ordinance  under  which  they  claim 
is  valid  or  void. 

Briefly  stated,  the  facts  in  the  case  of  State  v.  Moores 
were  these:  Acting  under  the  provisions  of  sections  166 
and  167  of  chapter  12a,  Compiled  Statutes  of  1897,  which 
conferred,  or  assumed  to  confer,  upon  him  authority  to 
appoint  fire  and  police  commissioners  for  cities  of  the 
metropolitan  class,  Governor  Holcomb  appointed  James 
H.  Peabody,  D.  D.  Gregory,  William  C.  Bullard  and 
K.  E.  L.  Herdman  as  fire  and  police  commissioners  for  the 
city  of  Omaha.    The  persons  so  appointed  duly  qualified 
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and  entered  at  once  upon  the  discharge  of  their  official 
duties.  Afterwards  there  was  filed  in  this  court  by  the 
state,  on  the  relation  of  the  attorney  general,  an  applica- 
tion for  a  writ  of  quo  warranto  against  the  governor's  ap- 
pointei^s,  the  purpose  of  the  action  being  to  obtain  an 
adjudication  upon  the  validity  of  the  sections  of  the 
statute  under  which  they  had  been  commissioned.  While 
this  action  was  pending  the  mayor  and  council  of  Omaha 
provided  by  ordinance  for  a  board  of  fire  and  police  com- 
missioners and  appointed  respondents  herein,  Matthew 
H.  Ck)llins  and  Victor  H.  Coffman,  together  with  two 
other  persons,  namely,  Peter  W.  Birkhauser  and  Charles 
J.  Karbach,  to  act  as  jnembers  of  such  board.  The  per- 
sons so  appointed  by  the  city  authorities  intervened  in 
the  action  and  asserted  their  claims.  They  contended 
that  the  ordinance  under  which  they  had  been  commis- 
sioned was  valid,  and  that  the  statute  under  which 
Peabody,  Gregory,  Bullard  and  llerdman  had  been  ap- 
pointed was  void.  The  cause  was  regularly  submitted 
for  decision,  and  the  court,  upon  due  consideration,  de- 
cided that  the  ordinance  was  valid  and  that  sections  166 
and  107  of  the  city  charter,  so  far  as  they  assumed  to 
confer  upon  the  governor  authority  to  appoint  fire  and 
police  commissioner,  were  contrary  to  the  scope  and 
purpose  of  the  constitution  and,  therefore,  void.  By  the 
judgment  render ed  the  appointees  of  the  governor  were 
declared  to  be  intruders  and  were  ousted  from  the  offices 
which  they  held,  and  the  appointees  of  the  mayor  and 
council  were  installed  in  their  places.  This  judgment 
was  executed,  and  it  is  still  in  force.  The  case  now  be- 
fore us  was  commenced  during  the  present  term  of  the 
court.  It  also  is  an  information  in  the  nature  of  a  quo 
warranto,  whereby  the  state,  on  the  relation  of  the  at- 
torney general,  demands  of  the  respondents,  who  are 
members  of  the  board  of  fire  and  police  commissioners 
of  Omaha,  holding  under  the  authority  of  the  mayor  and 
council,  an  exhibition  of  the  authority  under  which  they 
are  assuming  to  act.    After  the  cause  was  pending,  Gov- 
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ernor  Poynter,  acting  on  the  assumption  that  sections 
166  and  167,  aforesaid,  are  not  in  any  respect  violative 
of  the  supreme  law,  appointed  James  H.  Peabody,  Will- 
iam J.  Broatch,  Harry  0.  Miller  and  John  J.  O'Connor  as 
members  of  the  board  of  fire  and  police  commissioners 
for  the  city  of  Omaha.  Those  persons  have  intervened 
in  the  action  and  filed  a  pleading  in  which  they  assert 
their  claims  to  the  offices  held  by  the  respondents.  So  it 
appears  that  we  are  again  called  upon  to  adjudicate  be- 
tween the  appointees  of  the  governor  and  the  appointees 
of  the  mayor  and  council  the  identical  matters  which 
were  adjudicated  in  the  first  case. 

One  of  the  defenses  interposed  by  the  respondents  is 
that  the  judgment  in  the  Moores  Case,  whether  right  or 
wrong,  is  binding  and  conclusive  upon  the  parties  to  this 
litigation.  Counsel  for  the  interveners,  on  the  other 
liand,  contend  tlitit  wliile  the  doctrine  of  rrn  adjudirafa 
applies  to  ordinary  suitors,  it  has  no  application  to  a 
sovereign  state.  The  question  thus  raised  is  an  important 
one  and  we  have  given  it  careful  consideration,  reaching 
the  conclusion,  after  much  reflection  and  thorough  in- 
vestigation of  the  authorities,  that  when  a  state  invokes 
the  judgment  of  a  court  for  any  purpose,  it  lays  its  sov- 
ereignty aside  and  consents  to  be  bound  by  the  decision, 
whether  such  decision  be  favorable  or  adverse.  While 
the  state  as  a  political  community  is  not  obliged  to  sub- 
mit to  the  jurisdiction  of  its  own  courts,  it  ought,  in 
reason  and  justice,  to  be  bound  whenever  it  voluntarily 
appears  in  court  and  without  reservation  submits  a 
matter  in  controversy  for  adjudication.  The  courts 
possess  a  portion  of  the  sovereign  power;  they  have  au- 
thority to  decide  between  litigants;  and  authority  to  de- 
cide implies,  always,  power  to  make  their  jud^jjraents 
effective.  It  is  said  by  Mr.  Justice  White  in  Neto  Orleans 
t\  Citizens  Bank,  167  U.  S.,  371,  399,  that  "the  very  es^sence 
of  judicial  power  is  that  when  a  matter  is  once  ascer- 
tained and  determined  it  is  forever  concluded  when  it 
arises  again  under  the  same  circumstances  and  conditions 
24 
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between  parties  or  their  privies."  It  is  claimed  by  coun- 
sel for  the  interveners  that  there  is  a  distinction  between 
the  effect  of  a  judgment  for  or  against  a  state,  when  ap- 
pearing as  a  suitor  in  its  corporate  capacity,  and  the 
effect  of  a  judgment  upon  a  matter  pertaining  to  its 
sovereignty.  The  authorities,  excepting  perhaps  State  v. 
Cincinnati  Gas  Light  &  Coke  Co.^  18  Ohio  St.,  262,  give  no 
countenance  to  the  claim.  In  7  Comyns'  Digest,  title 
"Quo  Warranto,"  201,  it  is  said:  "The  judgment  in  quo 
warranto  is  final;  for  it  is  in  the  nature  of  a  writ  of 
right.  And,  therefore,  if  judgment  be  against  the  king, 
the  king  shall  be  forever  bound  as  to  the  thing  adjudged." 
In  3  Blackstone's  Commentaries,  p.  263,  the  author  says: 
"The  judgment  on  a  writ  of  quo  warranto  (being  in  the 
nature  of  a  writ  of  right)  is  final  and  conclusive,  even 
against  the  crown."  "And  such  substantially,"  said 
Lewis,  P.,  in  ISliumate  v,  Fauquier  Count y^  84  Va.,  574,  "is 
the  effect  of  a  judgment  in  the  more  modern  proceeding 
by  information  in  the  nature  of  a  quo  wai^ranto."  In 
McClesky  v.  State,  4  Tex.  Civ.  App.,  322, 23  S.  W.  Rep.,  518, 
which  was  a  proceeding  by  information  in  the  nature  of 
a  quo  warranto  to  dissolve  the  incorporation  of  a  town, 
it  was  held  that  a  former  judgment  in  favor  of  the  re- 
spondents in  a  similar  proceeding  was,  under  the  doctrine 
of  res  adjuclicata,  binding  and  conclusive  on  the  state. 
People  V.  Holladay,  93  Cal.,  241,  27  Am.  St.  Rep.,  186,  was 
an  action  by  the  state,  on  the  relation  of  the  attorney 
general,  to  abate  an  alleged  nuisance  caused  by  the  erec- 
tion of  fences  and  construction  of  buildings  upon  La- 
fayette Park  in  the  city  of  San  Francisco.  It  had  been 
previously  determined  in  an  action  between  HoUaday 
and  the  city  and  county  of  San  Francisco  that  the 
property  in  question  was  not  public  ground,  and  the  de- 
termination was  held  to  be  conclusive  upon  the  state, 
it  having  been  represented  in  the  first  cause  by  the  muni- 
cipality, which  was  a  public  agent  acting  within  the 
scope  of  its  authority.  In  delivering  the  judgment  of  the 
court  De  Haven,  J.,  said,  p.  248:   "The  city  and  county 
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of  San  Francisco  is  a  municipal  corporation  created  by 
the  legislature  of  the  state,  and  has  conferred  upon  it 
by  the  state  full  power  and  jurisdiction  over  the  public 
squares  within  its  territorial  limits,  with  the  right  to  sue 
and  be  sued,  and  this  necessarily  includes  the  authority 
to  maintain  and  defend  all  actions  relating  to  its  right 
to  subject  to  the  public  use  such  squares  or  land  claimed 
by  it  to  have  been  dedicated  for  such  purposes;  and  in 
any  action  brought  by  it  for  the  purpose  of  vindicating 
and  protecting  the  public  rights  in  such  squares,  or  land 
claimed  as  such,  the  state  would  be  bound  by  the  result, 
because  in  such  action  the  city  and  county  would  in  fact 
represent  the  people  of  the  state  by  virtue  of  the  au- 
thority given  it  to  maintain  such  actions  for  the  purpose 
of  preserving  the  public  rights  of  which  it  is  the  trustee." 
And  further  along  in  the  opinion  this  language  is  used: 
"The  rule  that  the  citizens  shall  not  be  twice  vexed  for 
the  same  cause  of  action  is  as  binding  upon  the  state  as 
upon  other  litigants;  and  the  legislature,  in  conferring 
upon  the  city  power  to  maintain  and  defend  in  the  courts 
the  rights  of  the  state  to  streets  and  squares  within  its 
limits,  must  be  presumed  to  have  done  so  with  reference 
to  this  well  known  maxim,  and  to  have  intended  that  the 
state  should  be  bound  by  the  result  of  such  litigation." 
This  decision  is  a  direct  authority  against  the  conten- 
tion of  counsel  for  the  interveners,  for  it  is  a  case  in 
which  the  state  w(  nt  into  court  to  enforce  its  laws 
and  vindicate  the  rights  of  the  public  to  use  and  enjoy 
what  was  claimed  to  be  a  public  park.  To  the  same 
effect  is  People  v.  Smith,  93  Cal.,  490,  which  was  an  action 
to  abate  a  nuisance  upon  land  alleged  to  be  a  public 
street.  The  controversy,  of  course,  pertained  to  the  sov- 
ereignty of  the  state,  but  the  state  was,  nevertheless, 
held  to  be  affected  by  the  doctrine  of  res  adjudicata.  The 
principles  which  controlled  the  California  decisions  are 
precisely  the  same  as  those  which  governed  the  decision 
in  the  case  of  Holstvorth  v.  O^Chander^  49  Nebr.,  42.  The 
last  named  case  is  really  decisive  of  the  question  which 
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we  are  now  considering.  The  essence  of  the  decision  is 
that  a  judgment  against  a  public  ofllcer  in  regard  to  a 
public  right  is,  under  certain  circumstances,  binding  upon 
the  public;  and  that  such  officer  is  in  privity  with  his 
predecessor.  We  reproduce  here  a  portion  of  the  opinion: 
"We  can  not  upon  this  re(!()rd  doubt  tliat  the  judgment 
here  pleaded  would  have  been  a  complete  bar  to  a  sub- 
sequent proceeding  by  Barnes,  the  plaintiff's  predecessor, 
in  his  official  capacity  to  restrain  the  further  interference 
by  defendant's  grantor  with  the  alleged  highway.  The 
acts  charged  as  the  basis  of  the  former  action,  and  the  in- 
terposition therein  by  the  overseer  named  of  his  official 
character  in  justification  was  but  the  assertion,  in  behalf 
of  the  public,  of  a  public  right,  by  its  €iccredited  repre- 
sentative, acting  within  the  scope  of  his  authority.  It  was, 
in  legal  effect,  an  act  of  the  public,  not  as  a  body  cor- 
porate it  is  true,  but  according  to  its  more  comprehensive 
definition,  which  includes  the  people  or  community  at 
large,  without  regard  to  the  territorial  limits  of  any  town 
or  county.  The  public  is,  in  that  enlarged  sense  of  the 
term,  a  distinct  legal  entity,  capable  of  acquiring  rights 
by  adverse  use,  and  it  may  in  turn  lose  such  rights  by 
nonuser.  It  was  in  that  sense  privy  to  the  claim  asserted 
in  its  behalf,  and  is  accordingly  concluded  by  the  adverse 
result."  The  overseer  of  highways,  against  whom  the 
first  judgment  was  rendered,  represented  the  state;  he 
was  acting  in  his  official  capacity  and  within  the  scope  of 
his  authority;  and  the  judgment  was  binding  upon  his 
successor  who,  in  relation  to  the  matter  in  dispute,  w^as 
exercising  a  portion  of  the  sovereign  power.  The  second 
ovei*seer  derived  his  powers  from  the  state;  he  did  not 
derive  them  from  his  predecessor;  and  he  was  bound  and 
his  authority  limited  only  because  the  state  was  bound 
and  its  authority  limited  by  the  first  judgment  in  favor 
of  O'Chander.  Quite  like  the  case  of  Holsworlh  v. 
O^Ghauder  is  the  recent  case  of  O^Gonnell  v.  Chicago  T,  T. 
R,  Co,,  184  111.,  308,  56  N.  E.  Rep.,  355,  in  which  it  was 
held  that  a  judgment  against  a  public  corporation  binds 
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the  public.  In  the  case  of  State  v.  Moores,  supra,  it  was 
decided  that  the  state,  acting  through  its  governor,  could 
not  appoint  fire  and  police  commissioners  for  Omaha. 
That  judgment  is  conclusive  upon  the  state  and,  as  a 
matter  of  course,  is  binding  upon  the  governor  and  those 
claiming  through  or  under  him. 

One  other  matter  calls  for  a  passing  notice.  The 
original  brief  of  counsel  for  respondents  conveyed  quite 
plainly  his  apprehension  that  political  considerations 
might  be  a  factor  in  the  decision  of  the  case.  No  judge 
conscious  of  his  own  integrity  will  listen  to  such  sugges- 
tion. No  self-respecting  couri:  will  tolerate  an  argument 
which  proceeds  on  the  assumption  that  the  goad  and 
spur  are  necessary  to  compel  it  to  discharge  honestly  its 
constitutional  duty.  We  know,  as  well  as  counsel,  that 
the  supreme  and  inexorable  obligation  of  a  court:  to  truly 
interpret  the  will  of  the  lawgiver  has  no  possible  relation 
to  questions  of  party  expediency.  It  is  surely  not  neces- 
sary to  instruct  us  as  to  that.  We  believe  thoroughly  in 
the  rectitude  of  our  own  intentions;  we  feel  sure  of  the 
inflexibility  of  our  purpose  to  administer  justice  un- 
influenced by  considerations  of  party  advantage;  and  we 
will  not  permit  counsel  to  deal  with  us  on  the  theory 
that  we  may  perhaps  be  contemplating  a  betrayal  of  our 
trust.  Whatever  may  be  the  effect  of  our  decisions  upon 
party  interests,  we  shall  still  resolutely  endeavor  to 
act  in  obedience  to  the  maxim.  Fiat  justitia  ruat  coelum, 
and  it  will  not  be  necessary  for  counsel  to  point  out  that 
it  is  the  duty  of  the  court  to  do  its  duty.  The  offensive 
brief  has  been  stricken  from  the  files.  Kelley  v.  Boettcher, 
27  0.  0.  A.,  177,  82  Fed.  Rep.,  794.  The  application  for  a 
judgment  of  ouster  against  the  respondents  is  denied. 

Judgment  ACcoRDiNGiiY. 

Upon  the  point  last  discussed  Holcomb,  J.,  concurs; 
upon  the  other  questions  considered  he  expresses  »o 
opinioji. 
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NoRVAii,  C.  J.,  concurring, 

I  adhere  to  the  conclusion  reached  by  the  majority  of 
the  court  in  State  v.  Moores,  55  Nebr.,  480.  In  my  view 
that  decision  rests  upon  sound  legal  principles,  and  that 
the  arguments  of  the  majority  opinion  have  never  been 
successfully  answered,  and  are  believed  to  be  unanswer- 
able. Believing  as  I  do,  that  the  act  under  which  the 
governor's  appointees  were  named  is  violative  of  the  con- 
stitution, the  respondents  should  not  be  deprived  of  their 
offices.  The  writ  should  also  be  denied  on  the  ground 
that  the  judgment  in  State  v,  Moores,  sxipra,  is  conclusive 
against  the  parties  to  this  record. 


George  Baltes,  appellant,  v.  Farmers  Irrigation 
District  et  al.,  appellees. 

Filed  June  7, 1900.    No.  11,385. 

1.  Irrigation  Districts:    Bondb.    Section  2,  chapter  78,  Session  Laws 

of  1899,  authorizing  irrig-ation  districts,  under  certain  circum- 
stances, to  use  their  bonds,  instead  of  the  proceeds  thereof,  in 
acquiring  or  constructing  irrigation  ditches  or  canals,  is  a  valid 
enactment. 

2.  :    Legislature:    Sale:    Ratification.    The  leg^islature  may 

ratify  or  validate  a  sale  or  exchange  of  district  irrigation  bonds 
which  was  not  authorized  at  the  time  such  sale  or  exchange  was 
made;  and  it  may  provide  a  method  of  disposing  of  such  bonds 
different  from  the  one  existing  at  the  time  they  were  voted. 

3.  Election:  Notice:    Closing  Polls.    Where  it  affirmatively  appears 

that  an  election  was  fairly  conducted;  that  it  was  held  on  the 
day  and  within  the  hours  fixed  by  law;  that  due  notice  was 
given  and  that  a  majority  of  the  electors  entitled  to  vote  voted 
in  favor  of  the  proposition  submitted,  the  failure  to  keep  the 
polls  open  for  the  en/tire  time  required  by  the  statute  will  be 
deemed  a  harmless  irregularity. 

4.  Officers:    CoNrxNcriNo  Duty.     Where  the  officers  of  a  guo^i-public 

corporation  are  required  immediately  to  perform  a  certain  act 
for  xhe  benefit  of  the  corporation,  the  duty  will,  ordinarily. 
b«  regarded  as  a  continuing  one. 

5.  issuing  IKmds:   Duty  or  Offiosbs.    A  statute  which  directet  offi- 
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cers  of  a  quasi-public  corporation  to  immediately  issue  bonds 
which  have  been  voted,  and  wrhich  also  provides  that  they  "may 
sell  the  bonds  from  time  to  time"  and  "before  making  any  sale 
the  board  shall,  at  a  meeting,  by  resolution  declare  its  inten- 
tion to  sell  a  specified  amount  of  the  bonds,"  imposes  upon  such 
officers  a  duty  which  continues  until  such  provision  is  complied 
with. 

Appeal  from  the  district  court  of  Scott's  Bluff  county. 
Heard  below  before  Grimes,  J.    Affirmed. 

John  8.  Kirkpatricky  for  appellant 
Wright  &  Stout  and  F.  A.  Wright,  contra. 

Sullivan,  J. 

This  action  was  instituted  by  George  Baltes  to  pre- 
vent the  Farmers  Irrigation  District  from  exchanging 
its  bonds  at  their  par  value  for  an  iiTigation  system  par- 
tially completed,  and  for  the  labor  and  material  necessary 
to  carry  the  unfinished  work  to  completion.  The  district 
WAS  formed  under  the  act  of  1895,  for  the  purpose  of  pur- 
chasing the  partly  constructed  irrigation  works  of  the 
Farmers  Canal  Company,  and  completing  the  same.  The 
bonds  in  question  were  voted  in  1897.  They  have  been 
offered  for  sale  and  remain  unsold  for  want  of  bidders. 
The  principal  contention  of  the  plaintiff  is  that  they  can 
not  be  exchanged,  because  the  law,  as  it  stood  at  the  time 
they  were  voted,  authorized  the  district  to  dispose  of 
them  by  sale,  and  not  otherwise.  Comprehension  of  the 
question  thus  raised,  and  of  the  other  questions  con- 
sidered, will  be  aided  by  bringing  into  view  the  several 
provisions  of  the  statute  relating  to  the  authority  of  irri- 
gation districts  to  issue  bonds. 

Section  10,  chapter  70,  Session  Laws  of  1895,  declares 
that  the  board  of  directors  shall  have  the  right  "to  ac- 
quire by  purchase  any  irrigation  works,  ditches,  canals 
or  reservoirs  already  constructed  or  partially  constructed 
for  the  use  of  said  district.  In  case  of  purchase  the  bonds 
of  the  district  hereinafter  provided  for  may  be  used  at 
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their  par  value  in  payment."  Section  13  af  the  same 
chapter  is,  in  part,  as  follows:  "For  the  purpose  of  con- 
structing necessary  irrigating  canals  and  works,  and  ac- 
quiring the  necessary  property  and  rights  therefor,  and 
otherwise  carrying  out  the  provisions  of  this  act,  the 
board  of  directors  of  any  such  district  must,  as  soon  after 
such  district  has  been  organized  as  may  be  practicable, 
estimate  and  determine  the  amount  of  money  necessary 
to  be  raised,  and  shjiU  immediately  thereupon  call  a  spe- 
cial election,  at  which  shall  be  submitted  to  the  electors 
of  such  district  possessing  the  qualifications  prescribed 
by  this  act,  the  question  of  whether  or  not  the  bonds  of 
said  district  shall  be  issued  and  the  amount  so  de- 
termined; Provided  such  bonds  shall  not  be  issued  for 
more  than  the  actual  estimated  cost  of  said  ditches. 
Notice  of  such  election  must  be  given  by  posting  in  three 
public  places  in  each  election  precinct  in  said  district  for 
at  least  twenty  days,  and  also  by  publication  of  such 
notice  in  some  newspaper  published  in  the  county  where 
the  office  of  the  board  of  directors  of  such  district  is  re- 
quired to  be  kept,  once  a  week  for  at  least  three  successive 
weeks.  Such  notice  must  specify  the  time  of  holding  the 
election,  the  amount  of  bonds  proposed  to  be  issued,  and 
said  election  must  be  held,  and  the  result  thereof  de- 
termined and  declared  in  all  respects  as  nearly  as  prac- 
ticable in  conformity  with  the  provisions  of  this  act 
governing  the  election  of  officers;  Provided^  that  no  in- 
formalities in  conducting  such  an  election  shall  invali- 
date the  same  if  the  election  shall  have  been  otherwise 
fairly  conducted.  At  such  an  election  the  ballots  shall 
contain  the  words  'Bonds — Yes,'  or  'Bonds — No,'  or  wjords 
equivalent  thereto.  If  a  majority  of  the  votes  cast  are 
'Bonds — Yes,'  the  board  of  directors  shall  immediately 
cause  bonds  in  said  amount  to  be  issued."  Section  14  is 
as  follows:  "The  board  may  sell  said  bonds  from  time  to 
time  in  such  quantities  as  may  be  necessary  and  most 
advantageous  to  raise  the  money  for  the  construction  of 
said  canals  and  works,  the  acquisitio^  of  said  property 
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and  rights,  and  otherwise  to  fully  carry  out  the  object 
and  purposes  of  this  act.  Before  making  any  sale  the 
board,  shall  at  a  meeting,  by  resolution  declare  its  inten- 
tion to  sell  a  specified  amount  of  the  bonds  and  the  day 
and  hour  and  place  of  such  sale,  and  shall  cause  such 
resolution  to  be  entered  in  the  minutes,  and  notice  of  the 
sale  to  be  given  by  publication  thereof  at  least  twenty 
days  in  a  daily  newspaper  published  in  each  of  the  cities 
of  Omaha  and  Lincoln  and  in  any  other  newspaper,  at 
their  discretion.  ^  The  notice  shall  state  that  sealed  pro- 
posals will  be  received  by  the  board  at  their  office,  for 
the  purchase  of  the  bonds  till  the  day  and  hour  named  in 
the  resolution.  At  the  time  appointed  the  board  shall 
open  the  proposals  and  award  the  purchase  of  the  bonds 
to  the  highest  responsible  bidder  and  may  reject  all  bids; 
but  said  board  shall,  in  no  event,  sell  any  of  said  bonds 
for  less  than  ninety-five  per  cent  of  the  face  value 
thereof."  Section  24  originally  declared:  "The  cost 
and  expense  of  purchasing  and  acquiring  property  and 
constructing  the  works  and  improvements  herein  pro- 
vided for  shall  be  wholly  paid  out  of  the  construction 
fund."  In  1899  this  section,  so  far  as  it  is  material  to  the 
present  inquiry,  was  amended  so  as  to  read:  "The  cost 
and  expense  of  purchasing  and  acquiring  property  and 
constructing  the  works  and  improvements  herein  pro- 
vided for  shall  be  wholly  paid  out  of  the  construction 
fund,  or  in  the  bonds  of  said  district  at  their  par  value, 
after  having  first  advertised  the  same  for  sale  as  in  this 
act  provided  and  having  received  no  bids  therefor  of 
ninety-five  per  cent  or  upwards  of  their  face  value." 
Session  Laws,  1899,  ch.  78,  sec.  2. 

It  will  be  readily  noticed,  in  comparing  the  old  section 
with  the  new,  that  the  only  effect  of  the  amendatory  act 
is  to  authorize  irrigation  districts,  under  certain  circum- 
stances, to  use  the  bonds,  instead  of  the  proceeds  thereof, 
in  acquiring  or  constructing  irrigation  ditches  or  canals. 
We  do  not  see  why  this  legislation  is  not  entirely  valid. 
When  the  bonds  were  voted,  the  defendant  district  had 
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power  to  dispose  of  them  by  sale,  or  by  exchanging  them 
for  irrigation  works  wholly  or  partially  constructed. 
Afterwai'ds  the  legislature  added  authority  to  exchange 
the  bonds  for  the  labor  and  materials  necessary  to  carry 
on  the  work  of  construction.  The  legislature  might  have 
authorized  the  district  to  issue  bonds  and  sell  or  ex- 
change them  without  a  vote  of  the  electors;  and  it  might, 
undoubtedly,  ratify  and  validate  a  sale  or  exchange 
which  was  not  authorized  at  the  time  it  was  made.  The 
adjudged  cases  upon  this  point  are  numei-ous  and  har- 
monious. Bclo  V.  Forsythe  Count y^  76  N.  Car.,  489;  State  v. 
Mayor  of  Charleston,  10  Rich.  Law  [S.  Car.],  491;  Knapp  v. 
Grant,  27  Wis.,  147;  Atchison  v.  Butcher,  3  Kan.,  104; 
Thompson  v.  Perrine,  103  U.  S.,  806;  Utter  v,  Franklin,  172 
U.  S.,  416.  We  do  not  doubt  the  authority  of  the  legis- 
lature to  confer  new  powers  upon  irrigation  districts  at 
any  time,  or  to  restrict  or  abrogate  altogether  some  of 
the  powers  previously  granted.  The  fundamental  mis- 
conception underlying  the  plaintiff's  argument  is  that  the 
district  electors  are  the  source  of  power.  The  truth,  of 
course,  is  that  the  legislature  is  the  fountain  of  authority; 
and  the  district,  in  its  corporate  capacity,  may  do,  not 
what  the  electors  permit,  but  what  the  law  sanctions. 

Another  ground  upon  which  it  is  claimed  the  defend- 
ants should  be  enjoined  from  issuing  the  bonds  is  that 
the  election  was  irregularly  conducted,  and  the  notice 
thereof  insuflScient.  Section  13  of  the  act  discloses  that 
the  notice  must  specify  the  time  of  holding  the  election 
and  the  amount  of  bonds  proposed  to  be  issued.  The 
notice  here  assailed  did  this,  and  also  embraced  the 
proposition  upon  which  the  vote  would  be  taken.  It  sat- 
isfied completely  the  requirements  of  the  law.  The 
polling  places,  according  to  the  election  notice,  were  to 
be  kept  open  from  2  o'clock  P.  M.  to  6  o'clock  P.  M.  It 
is  contended  that  they  should  have  been  open  from  8 
o'clock  in  the  morning  to  6  o'clock  in  the  evening.  Ad- 
mitting for  the  purposes  of  this  case  that  plaintiff's  view 
of  the  statute  is  correct,  we  are,  nevertheless,  constrained 
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to  hold  that  the  alleged  irregularity  did  not  vitiate  the 
election.    In  section  13  aforesaid  it  is  ^^Provided,  that  no 
informalities  in  conducting  such  election  shall  invalidate 
the  same  if  the  election  shall  have  been  otherwise  fairly 
conducted."    It  appears  affirmatively  from  the  record  be- 
fore us  that  the  election  in  question  was  fairly  conducted; 
and  that  a  majority  of  the  electors  not  only  voted,  but 
voted  in  favor  of  the  proposition  to  issue  bonds.    This 
being  so,  the  result  was  unaffected  by  the  failure  of  the 
election  officers  to  open  the  polls  at  8  o'clock  in  the  morn- 
ing.    "It  is,"  says  Judge  Dillon,  "a  canon  o{  election 
law  that  an  election  is  not  to  be  set  aside  for  a  mere 
informality  or  irregularity  which  can  not  be  said  in  any 
manner  to  have  affected   the  result  of  the  election." 
Dillon,  Municipal  Corporation,  par.  197,  note.  In  Piatt  v. 
People,  29  111.,  54,  72,  Mr.  Justice  Breese  thus  clearly 
states  the  principle  which  should  govern  courts  in  pass- 
ing upon  the  validity  of  elections  claimed  to  have  been 
irregularly  conducted:  "The  rules  prescribed  by  the  law 
for  conducting  an  election  are  designed  chiefly  to  afford 
an  opportunity  for  the  free  and  fair  exercise  of  the  elec- 
tive franchise,  to  prevent  illegal  votes,  and  to  ascertain 
with   certainty  the  result.     Such  rules  are  directory, 
merely — not  jurisdictional  or  imperative.     If  an  irregu- 
larity, of  which  complaint  is  made,  is  shown  to  have 
deprived  no  legal  voter  of  his  right,  or  admitted  a  disqual- 
ified person  to  vote — if  it  casts  no  uncertainty  on  the  re- 
sult, and  has  not  been  occasioned  by  the  agency  of  a  party 
seeking  to  derive  a  benefit  from  it — it  may  well  be  over- 
looked in  a  case  of  this  kind,  when  the  only  question  is, 
which  vote  was  the  greatest."  The  forms  which  must  be 
observed  in  order  to  render  the  election  valid  are  those 
which  affect  the  merits.  Other  cases  recognizing  the  doc- 
trine just  stated  are  De  Berry  v.  Nicholson,  102  N.  Car., 
465;  Seymour  v.  Ciiy  of  Tacwna,  6  Wash.,  427;  Cleland  v. 
Porter,  74  111.,  76;  Fry  v.  Booth,  19  Ohio  St.,  25. 

A  further  and  final  objtM^tion  to  the  issuance  of  the 
bonds  is  that  the  authority  of  the  district  board  in  the 
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premises  has  been  extinguished  by  the  efflux  of  time. 
This  contention  is  based  on  the  language  of  section  13  of 
the  act  of  1895,  which  declares  that,  if  the  proposition  to 
issue  bonds  be  adopted,  "the  board  of  directors  shall  im- 
mediately cause  bonds  in  said  amount  to  be  issued."  This 
proTision  of  the  statute  imposed  upon  the  officers  of  the 
district  a  duty  to  be  performed  for  the  benefit  of  the  dis- 
trict Such  duty  should,  if  possible,  have  been  performed 
at  once;  but  failure  to  act  promptly  did  not  release  the 
officers  from  their  obligation,  nor  nullify  the  action  of 
the  electors,  which  was  in  the  nature  of  a  command  to 
their  servants.  The  duty  was  a  continuing  one,  and  its 
performance  might  be  coerced  whenever  the  bonds  could 
be  disposed  of  in  the  manner  prescribed  by  the  statute. 
This  is  apparent  from  the  provisions  of  section  14,  which 
authorizes  the  board  to  "sell  said  bonds  from  time  to 
time  in  such  quantities  as  may  be  necessary  and  most  ad- 
vantageous to  raise  the  money  for  the  construction  of 
said  canals,"  etc.,  and  this  provision  is  emphasized  by  the 
further  statement  that  "Before  making  any  sale  the  board 
shall,  at  a  meeting,  by  resolution  declare  its  intention  to 
sell  a  specified  amount  of  the  bonds  and  the  day  and  hour 
and  place  of  such  sale." 

The  judgment  of  the  district  court  denying  plaintiff's 
application  for  an  injunction  is 

Affirmed. 


Nebraska  Moline  Plow  Company,  appellant,  v.  Fred 
fuehiiing  et  al.,  appellees. 

Filed  June  7, 1900.    No.  9,269 

1.  Order  for  Money:  Equitable  Assignment.  An  order  for  the  pay- 
ment of  money  which  is  not  immediately  effective  does  not 
operate  as  an  equitable  assignment. 

2. :    RiQHTtt  OF  Gaknishing  Creditors.     And  if,  before  such 

order  becomes  effective,  the  fund  against  which  it  is  directed 
IB  seized  by  attachment  or  garnishee  process,  the  rights  of  the 
attaching  or  garnishing  creditor  are  superior  to  those  of  the 
person  )ioldiD^  buc)i  ordert 
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3.  Check:  Appropriation  of  Fund.    A  check  drawn  upon  a  particular 

fund  is  an  appropriation  of  so  much  of  the  fund  as  may  be 
necessary  to  pay  the  check. 

4.  :    In  Futxjro:    Vested  Right.     A  check  directed  against  a 

fund  to  be  afterwards  created  by  depositing  money  in  bank 
does  not  vest  in  the  payee  of  the  check  any  right  to,  or  control 
over,  such  money  until  it  has  been  so  deposited. 

Appeal  from  the  district  court  of  Seward  county. 
Heard  below  before  Bates,  J.    Reversed, 

Geo.  W.  Lowley  and  D.  G.  McKittip,  for  appellant. 

Biggs  &  Thomas  and  Norval  Bros.,  contra. 

D.  G.  McKillip,  for  Pitkin  &  Co.,  appellees. 

Sullivan,  J. 

This  is  an  appeal  from  a  judgment  of  the  district  court 
of  Seward  county.  The  controversy  is  between  the  Ne- 
braska Moline  Plow  Company,  claiming  an  attachment 
lien  on  a  fund  in  the  hands  of  Norval  Bros.,  and  the  S.  K. 
Martin  Lumber  Company,  claiming  to  be  the  equitable 
assignee  and  owner  of  the  same  fund.  The  only  facts 
essential  to  a  clear  understanding  of  the  question  decided 
are  these:  On  March  9,  1894,  the  appellant  sued  Fred 
Fuehring  to  recover  money  due  on  a  contract,  and  at  the 
same  time  garnished  Norval  Bros.,  who  had  in  their 
hands,  as  Fuehring's  agents,  f  2,990  of  Fuehring's  money. 
On  the  day  the  action  was  commenced,  and  a  short  time 
before  the  process  in  garnishment  was  served,  the  lumber 
company,  through  its  agent,  W.  H.  De  Bolt,  obtained 
from  Fuehring  the  check  and  order  here  set  out: 

"GoEHNER,  Neb.,  March  9th,  1894. 

"Mr.  B.  Norval,  Dear  Sir: — Please  deposit  the  money 
at  the  State  Bank  for  open  account. 

"Yours  truly,  Fred  Fuehring. 

"I  give  Mr.  De  Bolt  one  check  for  f2,000.00  and  see 
that  he  get  his  pay." 

"Seward,  Nebraska,  March  9th,  1894.    No.  — 
"The  State  Bank  of  Nebraska: 

"Pay  to  S.  K.  Martin  Lbr.  Co.  or  bearer,  $2,000.00  two 
thousand  dollars.  Fred  Fuehring." 
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The  trial  court  found  that  the  execution  of  these 
papers  constituted  an  equitable  assignment  of  |2,000  of 
the  fund  in  the  hands  of  Norval  Bros.,  and  accordingly 
gave  judgment  in  favor  of  the  S.  K.  Martin  Lumber 
Company,  it  having,  by  intervention,  become  a  party  to 
the  action  between  the  plow  company  and  Fuehring. 

There  is  a  vast  amount  of  evidence  in  the  record,  and 
much  discussion  of  it  in  the  briefs,  but  we  think  the  only 
question  for  decision  arises  upon  the  foregoing  statement 
If  the  order  and  check  were  immediately  effective;  if  they 
operated  at  once  to  vest  the  intervener  with  an  equitable 
property  in  |2,000  of  the  money  in  the  hands  of  the  gar- 
nishees, then,  of  course,  that  part  of  the  fund  did  not 
belong  to  Fuehring,  and  was  not  subject  to  seizure  on 
process  against  him.    It  is  conceded  that  a  check  drawn 
on  a  particular  fund  is  an  appropriation  of  so  much  of  the 
fund  as  may  be  necessary  to  pay  the  check.    Fanner  v. 
Smith,  31  Nebr.,  107.     But  the  contention  of  counsel  for 
appellant  is  that  there  was,  in  this  case,  no  evidence  of 
an  intention  to  make  a  transfer  that  would  pass,  irre- 
vocably and  at  once,  the  ownership  of  any  part  of  the 
fund  then  in  the  hands  of  Fuehring's  agents.    This  view 
of  the  matter  impresst^s  us  as  being  altogether  sound.    In 
Christinas  v.  Russell,  81  U.  S.,  69,  84,  the  court,  speaking 
through  Mr.  Justice  Swayne  upon  the  subjeit  of  what 
constitutes  a  present  appropriation,  said:     "An  agree- 
ment to  pay  out  of  a  particular  fund,  however  clear  in  its 
terms,  is  not  an  equitable  assignment;  a  covenant  in  the 
most  solemn  form  has  no  greater  effect.  The  phraseology 
employed  is  not  material,  provided  the  intent  to  transfer 
is  manifested.    Such  an  intent  and  its  execution  are  in- 
dispensable.   The  assignor  must  not  retain  any  control 
over  the  fund — any  authority  to  collect,  or  any  power  of 
revocation.     If  he  do,  it  is  fatal  to  the  claim  of  the 
assignee.    The  transfer  must  be  of  such  a  character  that 
the  fundholder  can  safely  pay,  and  is  compellable  to  do 
so,  though  forbidden  by  the  assignor."     It  seems  plain 
that  there  was  in  this  case  no  appropriation  of  the  money, 
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or  any  part  of  the  money,  in  the  hands  of  the  garnishees. 
They  were  not  directed  to  pay  the  intervener,  but  to 
deposit  the  money  in  the  bank.  The  order  was  not  irre- 
vocable; it  might  have  been  countermanded;  and,  in  fact, 
it  w^as  revoked;  it  was  a  mere  direction  by  a  principal 
to  his  agent,  and,  therefore,  subject  to  recall.  Suppose 
Norval  Bros,  had  paid  the  money  to  the  bank  notwith- 
standing the  revocation  of  the  order;  upon  what  ground 
could  they  have  successfully  defended  a  suit  by  Fuehring 
for  conversion?  The  money  in  the  custody  of  the  agents 
was  not  designed  to  go  immediately  to  the  intervener; 
it  was  first  to  go  to  the  credit  of  Fuehring  in  the  bank; 
it  was  to  reach  tie  bank  through  the  instrumentalities 
emi>loyed  by  Fuehring  for  that  purpose.  His  command 
to  his  agents  was,  we  think,  in  substance  a  promise  by 
himself,  and  did  not  divest  him  of  dominion  over  the 
fund.  We  think  the  case  is  within  the  doctrine  of  Fair- 
hanks  V.  Welshans,  55  Nebr.,  362,  in  which  It  is  held:  "An 
agreement  of  a  debtor  to  pay  his  creditor's  claim  out  of 
the  moneys  of  a  particular  fund,  but  which  gives  the 
creditor  no  present  right  in  or  control  over  such  fund  or 
any  part  thereof,  does  not  operate  as  an  equitable  assign- 
ment of  any  part  of  such  fund  to  the  creditor." 

Another  view  of  the  matter  leads  to  the  same  conclu- 
sion. The  check  was  directed  against  a  fund  in  the  bank. 
That  fund  was  to  be  created  by  depositing  in  Fuehring's 
"open  account"  the  money  in  the  hands  of  the  garnishees. 
In  that  account  there  was  already  at  least  $152.36;  how 
much  more  does  not  appear.  Manifestly,  then,  the  check 
was  not  intended  to  be  an  assignment  of  a  part  of  the 
fund  held  by  Norval  Bros.,  but  the  assignment  of  a  differ- 
ent fund — a  fund  to  be  created  by  commingling  the 
money  in  the  bank  at  the  time  the  check  was  issued  with 
the  money  to  be  afterwards  deposited  in  pursuance  of  the 
order.  On  the  undisputed  evidence  we  are  of  opinion 
that  the  intervener  has  failed  to  establish  its  title.  The 
judgment  is  reversed,  and  the  cause  remanded  for  further 
proceedings. 

RBmERSMD  AiTO  BEMANBBD. 
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Fheiderick  Hier  v.  Anheuser-Busch  Brewing  Asso- 

Filed  June  7, 1900.    No.  11,323. 

1.  Beversal  of  Judgment:  Restitmiox.    Upon  the  reversal  of  a  judg- 

ment which  has  been  executed  it  is  the  duty  of  the  court  to 
compel  restitution. 

2.  Action  to  Becover:   Set-Opf.    In  an  action  to  recover  back  money 

obtained  by  executing  a  judgment,  which  was  afterwards  re- 
versed, the  defense  of  set-off  is  not  available. 

Error  to  the  district  court  for  Saline  county.  Tried 
below  before  Hastings,  J.    Remised. 

•    F.  I.  Foss  and  B.  V.  Kohout,  for  plaintiff  in  error. 

E,  8.  Ahtott,  contra. 

Sullivan,  J. 

This  proceeding  in  error  is  broujijht  to  reverse  a  judg- 
ment recovered  by  the  Anheuser-Busch  Brewing  Asso- 
ciation against  Frederick  Hier  in  the  district  court  of 
Saline  county.  The  case  is  the  outgrowtli  of  other  liti- 
gation, the  history  of  which  will  be  found  in  Anheuser- 
Bvsch  Brewing  Association  v,  Hicr^  52  Nebr.,  424,  55  Nebr., 
557.  The  claim  which  accrued  to  Bennett  Hier  by  reason 
of  the  association  having  execute<l  its  judj^inent  agiiinst 
him,  and  having  failed  to  make  restitution  when  the 
judgment  was  reversed,  has  been  assigned  to  Frederick 
Hier,  who  instituted  the  present  action  for  its  enforce- 
ment. The  trial  court,  by  a  general  finding,  decided  the 
issues  of  fact  in  favor  of  the  defendant,  and  set  off  its 
judgment  against  the  plaintiff's  claim  on  the  theory  that 
the  two  demands  should  be  deemed  compensated  and 
reciprocally  extinguished  to  the  extent  that  they  equaled 
each  other.  We  are  of  opinion  that  the  asserted  right  of 
set-off  should  have  been  denied.  Upon  every  material 
point  the  findings  of  fact  are  supported  by  sufficient  evi- 
dence, and  must,  therefore,  be  permitted  to  stand.  Never- 
theless, the  judgment  should  have  been  in  favor  of  the 
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plaintiff  instead  of  against  him.  While  plaintiff  has  not 
distinctly  characterized  his  cause  of  action,  it  would 
seem  to  be  necessarily  founded  on  contract.  The  execu- 
tion of  the  decree  against  Bennett  Hier  was  a  lawful  act, 
and  no  subsequent  event  could  change  its  nature  and 
make  it  wrongful.  Field  i\  Anderson,  103  111.,  403;  Ziui' 
merman  v.  Wintersct  Nat,  Bank,  56  la.,  133.  The  defendant 
having  without  any  positively  tortious  act,  obtained 
money  which,  in  equity  and  good  conscience,  belonged 
to  Bennett  Hier,  the  law  conclusively  presumes  a  promise 
to  make  restitution.  This  constructive  promise,  spring- 
ing from  a  legal  duty,  is  the  basis  of  plaintiff's  claim; 
and  hence,  under  ordinary  circumstances,  there  could  be 
no  doubt  about  defendant's  right  to  plead  a  setoff.  But, 
upon  general  principles,  it  seems  to  us  the  law  of  set-off 
is  not  applicable  to  cases  of  this  kind.  The  statutory 
provisions  on  the  subject  of  set-off,  and  the  equitable  doc- 
trine of  compensation,  were  designed  to  effect,  in 
one  action,  an  adjustment  of  certain  co-existing  cross- 
demands.  They  were  not  intended  to  take  away  or  re- 
strict the  power  of  the  court  to  enforce  restitution. 
Bennett  Hier  was  deprived  of  his  money  by  an  erroneous 
judgment  of  the  district  court.  When  that  judgment  was 
reversed,  justice  required  that  the  wrong  done  by  the 
court's  mistake  should  be  righted.  The  court,  without 
authority  and  in  violation  of  law,  took  the  money  of  one 
litigant  and  gave  it  to  the  other;  and  it  can  not  now,  with 
any  show"  of  judicial  propriety  or  decency,  permit  a  suit 
for  restitution  to  result  in  a  ratification  of  its  own  wrong. 
When  a  party  applies  to  a. court  for  restitution  of  what 
he  has  lost  by  an  erroneous  decision,  his  rights  must,  it 
would  seem,  be  determined  by  the  same  principles 
whether  the  application  be  by  motion  or  by  petition.  The 
requirements  of  justice  must,  of  course,  be  the  same  in 
the  one  case  as  in  the  other.  Our  attention  has  not  been 
called  to  any  case  in  w^hich  it  is  held  that  a  court  will 
aid  a  suitor  in  holding  on  to  an  advantage  gained  through 
its  own  misconstruction  of  the  law;  and  we  suppose  no 
25 
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such  case  can  be  found  in  the  books.  The  supreme  court 
of  North  Carolina,  having  occasion  to  consider  this  ques- 
tion in  PeiTy  v.  Tupper,  71  N.  Car.,  385,  387,  used  the  fol- 
lowing language:  "The  defendant  having  been  put  out  of 
possession  by  an  abuse  of  the  process  of  the  lav7,  the  law 
must  be  just  to  itself,  as  well  as  to  the  defendant,  by  re- 
storing him  to  that  of  which  he  was  wrongfully  deprived. 
When  the  defendant  is  restored  to  the  possession,  then, 
and  not  until  then,  will  the  court  be  in  condition  in  which 
it  can  honorably  to  itself  pass  upon  the  further  rights 
of  the  parties."  And  again,  in  Lytic  v.  Lytkj  94  N.  Oar., 
522,  525,  the  court  said:  "It  is  well  settled,  that  where  a 
party  is  put  out  of  the  possession  of  land,  in  pursuance  of 
a  judgment  or  order  improvidently  granted,  and  the  judg- 
ment is  afterwards  declared  void  or  set  aside,  the  court 
will  promptly,  as  far  as  practicable,  restore  the  party 
comi)Iaining  to  the  possession  of  the  land.  The  law  for- 
bids injustice,  and  it  will  not  allow  its  process  to  work 
injury  to  a  party  against  whom  it  goes  by  improvidence, 
mistake  or  abuse.  It  will  always  restore  such  party 
promi)tly,  and  place  him  as  nearly  as  may  be  in  the  same 
plight  and  condition  as  he  was  before  the  process  issued-" 
Our  conclusion  is  that  the  right  to  plead  a  set-olDf  did 
not  exist,  and  that  the  judgment  should,  therefore,  be  re- 
versed. 

Reversed  and  remanded. 


Chicago,  Rock  Island  &  Paoifio  Railway  Company 
v.  John  V.  Farwell,  Jr. 

F1I.ED  JrxK  7. 1900,     No.  10,962. 

1.  liocua  in  Quo:  EvinEXCE,  The  jury  may  take  into  account  the 
result  of  their  observations  at  the  h>' us  in  quo  and  make  it.  In 
connect  ion  with  the  other  evidence,  the  basis  of  their  verdict. 

2, :     IxsTKi'CTioM  TO  DISREGARD.     An  instruction  by  which  the 

oouri  directs  the  jury  to  disresrard  evidence  obtained  by  a  view 
of  the  liK'ti*  in  tfuc  is  erroneous. 
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Error  to  the  district  court  for  Lancaster  county. 
Tried  below  before  Tuttlb,  J.    Reversed. 

W.  F.  Evans,  and  BilUngsley  &  Oreerie,  for  plaintiff  in 
error: 

The  view  is  evidence.  Carroll  v.  State,  5  Nebr.,  35; 
Omuha  d  R.  V.  R.  Co.  v.  Walker,  17  Nebr.,  432. 

Market  value  of  real  estate  is  defined  as  the  price  that 
it  will  command  when  the  purchaser  is  willing  to  buy  and 
the  owner  to  sell.  The  measure  of  damages,  and  the 
subject  of  inquiry,  in  a  condemnation  proceeding  is  the 
"market  value"  of  land.  Chicago,  R.  I.  &  P.  R.  Co.  v.  Buel, 
56  Nebr.,  205;  Chicago,  B.  &  Q.  R.  Co.  v.  O'Connor,  42 
Nebr.,  90;  BlaMey  v  Chicago,  K.  &  N.  R.  Co.,  25  Nebr., 
207;  Chicago,  K.  &  N.  R.  Co.  v.  Wiehe,  25  Nobr.,  542;  Otnaha 
S.  R.  Co.  V.  Todd,  39  Nebr.,  818;  Fremont,  E.  &  M.  V.  R.  Co. 
V.  Bates,  40  Nebr.,  381. 

Tibbeis  Bros.,  Morey  &  Anderson,  contra: 

The  ninth  instruction  of  the  court,  as  to  the  object  of 
the  jury's  view  of  the  premises,  correctly  lays  down  the 
law.  Abbott,  Trial  Brief,  73;  Wright  v.  Carpenter,  49  Cal., 
607. 

Even  though  market  value  be  the  test  of  damages,  tes- 
timony as  to  value  other  than  market  value  is  admissible. 
Daris  v  Northwestern  E.  R.  Co.,  170  111.,  595,  48  N.  E.  Rep., 
1058. 

The  compensation  for  land  taken  through  the  exercise 
of  eminent  domain  is  not  necessarily  restricted  to  the 
market  value. 

Market  value  is  an  indefinite  term.  "Actual  value," 
'*iiiti  iusic  value''  and  "market  value"  are  terms  that  have 
be(^n  discu'-'spd  by  political  economists,  and  conclusions 
reached  are  very  wide  apart. 
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Sullivan,  J. 


There  was  recently  filed  in  this  ease  an  opinion  holding 
that  the  information  acquired  by  a  jury  in  viewing  the 
property  which  is  the  subject  of  litigation,  or  the  place 
where  any  material  fact  occurred,  is  itself  evidence  and 
not  merely  a  means  by  which  to  estimate  the  probative 
value  of  evidence  produced  in  the  presence  of  the  court. 
Chicaf/o,  R,  I.  £  P.  R.  Go.  v.  Farwell,  59  Nebr.,  544.  In- 
structed by  the  oral  argument  and  excellent  brief  of 
counsel  for  defendant  in  error,  we  have  again  carefully 
examined  the  grounds  of  our  decision,  without  being  able 
to  reach  a  conclusion  different  from  the  one  already  an- 
nounced. Upon  the  question  in  controversy  judicial 
opinion  is  dividcnl,  the  greater  number  of  adjiulged  case.^ 
supporting  the  theory  that  the  impressions  gathered  by 
the  jury  in  making  an  inspection  are  not  evidence.  This 
court  is,  we  think,  committed  by  Carroll  i\  l^tate,  5  Nebr., 
31,  and  Omaha  d  R.  V.  R,  Go.  v.  Walker,  17  Nebr.,  432,  to 
the  doctrine  that  the  jury  may  take  into  account  the 
result  of  their  observations  at  the  locus  in  quo  and  make 
it,  in  connection  with  the  other  evidence,  the  basis  of 
their  verdict.  This  is  the  rational  rule;  by  its  adoption  a 
fact  is  recognized  and  a  fiction  abolished.  In  whatever 
capacity  men  act  they  will  not  reject  the  evidence  of  their 
own  senses;  and  it  is  futile  and  almost  foolish  to  direct 
them  to  do  so.  The  human  mind  has  its  limitations;  and 
neither  faith  in  human  testimony  nor  cautionary  instruc- 
tions from  the  presiding  judge  will  make  jurors  accept 
as  true  what  their  own  senses  assure  them  is  false.  This 
is  so  plain  a  fact  that  courts  have  little  excuse  for  feign- 
ing ignorance  of  it.  Discussing  this  question  a  Iearne<i 
author  says:  "It  may  well  be  questioned  whether  a  direc- 
tion to  a  jury  that  the  view  is  simply  for  the  purpose  of 
enabling  them  to  understand  and  apply  the  testimony  is 
of  any  practical  value,  since  it  is  hardly  probable  that  a 
jury,  upon  any  such  theoretical  distinction,  will  ignore 
the  facts  of  which  they  have  gained  personal  knowledge, 
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or  merely  apply  those  facts  to  the  testimony  recited  in 
court."  2  Jones,  Evidence,  sec.  411.  The  following  cases 
which  we  have  consulted  hold  that  a  view  is  substantive 
evidence:  Kansas  Cityd  S.  W,  R.  Co.  #.  Baird,  41  Kan.,  69; 
City  of  Topeka  v,  Martincau,  42  Kan'.,  387;  TuUy  v.  Fitch- 
hurgR.  Co,,  134  Mass.,  499;  ^m\th  v,  Morse,  148  Mass.,  407; 
Foster  v.  State,  70  Miss.,  755;  Rutherford  v.  Commonwealth, 
78  Ky.,  639;  People  v.  Bush,  68  Cal.,  623;  Springer  v.  City 
of  Chicago,  135  111.,  552;  Peoria  Gas  Light  &  Coke  Co.  v. 
Peoria  Terminal  R.  Co.,  146  111.,  372.  In  the  case  last  cited, 
which  was  a  condemnation  proceeding,  the  court  said, 
p.  382:  "It  has  been  frequently  held  by  this  court  that 
the  results  of  the  personal  view  of  the  premises  by  the 
jury  in  condemnation  cases  are  in  the  nature  of  evidence, 
and  may  be  taken  into  consideration  by  them  in  passing 
upon  the  testimony  of  the  witnesses;  and  that  where  the 
evidence  is  conflicting,  they  may  be  resorted  to  by  the 
jury  as  bearing  upon  the  weight  to  be  given  to  the  variant 
and  conflicting  estimates  given  by  the  various  witnesses, 
so  that,  if  the  verdict  of  the  jurj^  is  supported  by  the  evi- 
dence, it  will  not  be  disturbed  simply  because  it  is  con- 
trary to  what  appears  to  be  the  preponderance  of  the 
testimony."  It  is  suggested  that  cases  such  as  the  one 
from  which  the  foregoing  excerpt  is  taken  are  not  au- 
thority for  the  proposition  that  a  view  is  evidence,  be- 
cause in  that  class  of  actions  the  right  of  either  party  to 
have  the  jury  inspect  the  property  is  an  absolute  right. 
We  are  not  able  to  see  any  reason  for  making  a  dis- 
tinction between  the  effect  of  a  view  which,  during  the 
trial,  is  a  demandable  right  of  the  litigants  and  a  view 
which  is  had  under  an  order  of  the  court  made  in  the 
exercise  of  its  discretionary  power.  It  would  seem, 
on  principle,  that  the  impressions  received  by  the  jury 
should  bear  the  same  relation  to  the  testimony  of  the 
witnesses  in  one  case  as  in  the  other.  The  principal  ob- 
jection to  the  doctrine  that  a  view  is  to  be  regarded  as 
auxiliary  proof  is  that  it  impairs  to  some  extent  the  value 
of  a  review  by  appellate  proceedings.    In  considering  this 
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objection  Professor  Jones  remarks  "that  for  hundreds 
of  years  the  courts  have  allowed  jurors  to  inspect  real 
and  personal  property,  and  to  base  their  conclusions,  both 
upon  the  evidence^iven  in  court  and  the  information 
obtained  by  their  owh  senses."  2  Jones,  Evidence,  sec.  411. 

It  is  common  practice  here  and  elsewhere  to  permit  the 
jury  to  inspect  persons  and  things  which  give  mute  tes- 
timony tending  to  establish  or  disprove  a  fact  in  issue. 
In  criminal  cases,  and  in  actions  to  recover  damages  for 
personal  injuries,  wounds  and  lesions  are  frequently  ex- 
hibited in  court.  In  bastardy  cases  the  illegitimate  child 
has  sometimes  been  shown  to  the  jury.  State  v.  Woodruff  y 
67  N.  Car.,  89.*  In  a  Minnesota  case  the  plaintiff  was  re- 
quired to  walk  across  the  room  so  that  the  jury  might 
see  how  the  injury,  of  which  he  complained,  affected  him. 
Hatfield  v.  St.  Paul  &  D.  R.  Co.,  33  Minn.,  130.  In  12  Am. 
&  Eng.  Ency.  Law  [1st  ed.],  367,  the  rule  upon  the  sub- 
ject is  thus  stated:  "It  is  well  settled  that  persons  and 
things  may  be  produced  in  court  for  the  inspection  of  the 
jury,  and  that  articles  and  persons  so  produced  form  part 
of  the  evidence  submitted."  So  it  seems  that  the  right 
to  a  review,  in  an  appellate  court,  of  the  evidence  upon 
which  the  jury  have  found  their  verdict,  has  never  been 
a  perfect  one.  Considering  the  extreme  reluctance  of 
courts  to  disturb  the  finding  of  a  jury  upon  conflicting 
evidence,  it  must  be  conceded  that  there  is  no  very  sub- 
stantial impairment  of  the  right  of  review  involved  in  the 
doctrine  that  an  inspection  of  property  is  auxiliary  evi- 
dence. This  conclusion  is  not  in  conflict  with  the  point 
actually  decided  in  Neal  v.  State,  32  Nebr.,  120,  but  it 
implies,  doubtless,  that  the  judgment  in  that  case  was 
wrong. 

The  giving  of  the  ninth  instruction  was  not  error  with- 
out prejudice.    The  court  might,  it  is  true,  have  refused 

*nvtchins(m  v.  State,  19  Nebr.,  262;  Ingram  v.  State,  24  Nebr.,  33,  34,  37; 
Watkina  v.  Carlton,  10  Leigh  [Va.],  560;  State  v.  Smith,  54  la.,  104; 
Warlick  v.  White,  76  X.  Car.,  175;  Finnegan  v.  Dugan,  14  Allen  [Mass.], 
197;   Oilmauton  v.  Ham,  38  N.  H.,  103. — Ugportsr. 
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to  award  a  view  of  the  premises;  but,  having  exercised  its 
discretion  in  that  behalf,  it  could  not,  on  a  mistaken 
notion  of  the  law,  strike  out  or  impair  the  value  of  the 
evidence  which  came  to  the  jury  by  the  inspection. 
The  judgment  of  reversal  will  stand. 


Reversed  and  remanded. 


State  of  Nebraska,  ex  rel.  Douglas  County,  v. 
Albyn  L.  Frank. 

Filed  June  7, 1900.    No.  11,384. 

1.  EBactment  of  a  Law:  Evidence:  Enkollment:  Authentica- 
tion: Approval.  The  enrollment,  authentication  and  approval 
of  an  act  of  the  legislature  are  prima  facie  evidence  of  its  due 
enactment. 


2.  :   :   JouBNAiJS.    l^e  legislative  journals  may  be  looked 

into  for  the  purpose  of  ascertaining  whether  a  law  was  properly 
enacted. 

3.  :   :   SiLENCB  OP  JoxTBNAL.    The  silence  of  the  legislative 

journals  is  not  conclusive  evidence  of  the  non-existence  of  a 
fact,  which  ought  to  be  recorded  therein,  regarding  the  enact- 
ment of  a  law. 

4. :  :  Defect:  Mutilation.  When  the  legislative  jour- 
nals are  defective,  mutilated  or  incomplete,  their  silence  will 
not,  as  against  the  enrolled  bill  on  file  in  the  office  of  the  sec- 
retary of  stale,  be  taken  as  evidence  that  the  yeas  and  nays 
on  the  final  passage  of  the  bill  were  not  recorded  as  required 
by  the  constitution. 

5. :    Evidence  Aliunde.     In  such  case,  it  may  be  shown  by 

extrinsic  evidence  that  on  the  final  passage  of  a  bill  the  yeas 
and  nays  were  taken  and  duly  recorded. 

6.  Constitntional  I<aw:   Genebal  Law:    Local  Effect.    A  law,  gen- 

eral in  character,  although  affecting  but  one  city  or  county,  is 
not  violative  of  the  provision  of  the  constitution  against  special 
legislation. 

7.  Fees:   Statute:    Amendment.    The  act  of  1899  (Session  Laws,  ch. 

31),  amending  section  3,  chapter  28,  Compiled  Statutes,  1897, 
entitled  "Fees,"  does  not  amend  or  change  section  1  of  said 
chapter. 
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8.  Deputies:   Statute:    Amendment.    Nor  does  such  amendatory  act 

trench  upon  or  amend  section  43,  chapter  19,  Compiled  Stat- 
utes, 1899,  respecting  the  appointment  of  deputies  by  clerks  of 
the  district  court. 

9.  Clerk:    Compensation:    Statute:    Constitution.    The  act  of  1899 

(Session  Laws,  ch.  31),  amending-  section  3,  chapter  28,  Cora- 
piled  Statutes,  1897,  entitled  "Fees,"  limiting'  the  compensation 
which  the  clerk  of  the  district  court  may  receive  for  his  serv- 
ices, is  germane  to  the  section  amended,  and  its  provisions 
are  within  its  title. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Esti:lle,  J.    Reversed. 

George  W.  ShieldSj  for  plaintiff  in  error: 

Courts  will  not  declare  an  act  unconstitutional,  unless 
it  appears  to  be  so  beyond  a  reasonable  doubt.  Pleuler  r. 
State,  11  Nebr.,  547. 

But  is  it  essential  that  there  should  be  affirmative 
proof  that  the  house  journal  ever  did  contain  a  record 
of  concurrence?  Hull  v.  Miller,  4  Nebr.,  505;  State  v. 
Moore,  37  Nebr.,  13;  State  r.  IAedth\  9  Nebr.,  490. 

As  to  special  legislation:  State  v.  Stnht,  52  Nebr.,  209; 
County  of  Douglns  v.  Timme,  32  Nebr.,  272. 

The  next  point  made  by  the  respondent  in  the  court 
below  is  that  the  law  in  question  amends  section  1  of 
chapter  28,  and  also  amends  section  43  of  chapter  19,  both 
of  the  Com])iled  Statutes  of  1897;  and,  because  the  bill 
(House  Koll  251)  did  not  contain  these  two  sections  as 
amended,  nor  repeal  them,  it  is  inimical  to  that  part 
of  section  11,  article  3,  .of  the  constitution,  providing  that 
"no  law  shall  be  amended,  unless  the  new  act  contains 
the  secti(m  or  sections  so  amended,  and  the  section  or  sec- 
tions so  amended  shall  be  repealed."  I  shall  not  claim 
that  the  bill  is  valid  if  it  can  be  said  that  it  amended 
either  of  the  sections  last  above  refen*e<l  to,  but  I  insist 
that  it  does  not  amend  nor  attempt  to  am^d  either  of 
those  sections.  This  court  has  said  in  deciding  many 
cases  that  the  object  of  the  constitutional  provision  last 
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above  referred  to  was  to  give  certainty  to  the  law  by  re- 
moving all  apparently  conflicting  provisions.  State  v. 
Wish,  15  Nebr.,  448;  State  v.  City  of  Kearnaj,  49  Nebr.,  325; 
State  I*.  liabcock,  23  Nebr.,  128;  Fenton  v.  Yule,  27  Nebr., 
758. 

The  bill  is  not  broader  than  its  title.  State  v,  Lancaster 
County,  6  Nebr.,  483;  Boggsv.  Washington  County,  10  Nebr., 
297;  Bonorden  v.  Kriz,  13  Nebr.,  121;  UeroU  v.  State,  21 
Nebr,,  50;  Perry  v.  Gross,  25  Nebr.,  826;  Poffenharger  v. 
Smith,  27  Nebr.,  788;  Stoppcrt  v.  Nierle,  45  Nebr.,  105; 
A  ff holder  v.  State,  51  Nebr.,  91;  State  v.  Cornell,  54  Nebr., 
72. 

Ed  P.  Smith  and  Greene  &  Brecken ridge,  contra: 

Was  House  Roll  No.  251  passed  by  the  legislature  in 
the  manner  and  form  required  by  the  constitution?  Con- 
stitution, art.  3,  sec.  10;  Cooley,  Constitutional  Limita- 
tions [5th  ed.],  p.  109;  Ryan  v.  Lynch,  68  111.,  160;  Stcckcrt 
V.  East  Saginaic,  22  Mich.,  104;  People  v.  Commissioners, 
54  N.  Y.,  276;  Cohn  v.  Kingsley,  38  L.  R.  A.,  74;  Oakland 
Paving  Co.  v.  Hilton,  69  Cal.,  479;  Koehler  v.  Hill  60 
la.,  543;  Hunt  v.  State,  22  Tex.  App.,  396;  State  v.  Buckley, 
54  Ala.,  599;  Town  of  South  Ottawa  v,  Perkins,  94  U.  S., 
260;  Post  V,  Supervisors,  105  TJ.  S.,  667;  People  i>.  Mahaney, 
13  Mich.,  481;  Rode  v.  Phelps,  80  Mich.,  598;  Moody  v.  State, 
48  Ala,,  115. 

The  enrolled  bill  can  be  impeached  by  the  house  and 
senate  journals,  and  can  not  be  impeached  by  anything 
else.  Such  is  the  rule  laid  down  with  emphasis  in  the 
cases  of  Li  re  Granger,  50  Nebr.,  260;  State  v.  Abbott,  59 
Nebr.,  106;  Webster  r.  City  of  Hastings,  59  Nebr.,  563. 

If  the  requirements  of  the  constitution  with  respect 
to  the  enactment  and  passage  of  bills  were  observed  in 
the  case  of  House  Roll  251,  it  is  inherently  unconsti- 
tutional and  void.  House  Itoll  No.  251  is  special  legisla- 
tion. Section  15  of  article  3  of  the  constitution  prohibits 
the  "creating,  increasing  and  decreasing  fees,  perciMit 
age  or  allowances  of  public  officei's  during  the  term  for 
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which  said  officers  are  elected  or  appointed."  Section  16 
provides:  *'Nor  shall  the  compensation  of  any  public 
ojfficer  be  increased  or  diminished  during  his  term  of 
ojffice."  It  is  held  in  County  of  Douglas  v.  Tinime,  32  Nebr., 
272,  that  the  provision  quoted  from  section  16  "applies 
alone  to  those  officers  whose  offices  were  created  by  the 
constitution."  The  office  of  the  clerk  of  the  district  court 
is  not  created  by  the  constitution,  and  if  the  construction 
given  section  16  is  followed,  then  section  15  applies  to 
offices  created  by  the  legislature;  and  it  is  insisted  that, 
80  far  as  this  respondent  is  concerned,  this  act  is  as  ab- 
solutely a  special  law  as  though  Albyn  L.  Frank  had 
been  named  therein,  because  the  legislature  will  be 
credited  with  knowing,  not  much  it;  is  true,  but  at  least 
that  there  was  but  one  county  in  the  state  of  Nebraska 
having  more  than  one  hundred  thou-«and  inhabitants. 

The  additions  in  House  KoU  No.  251,  to  section  3  of 
chapter  2S  of  the  Compiled  Statutes  of  1897,  are  not 
germane  to  the  section  amended.  House  Roll  No.  251  is 
amendatory  of  other  sections  besides  section  3  of  chapter 
28,  not  contained  or  referred  to  therein.  Trumble  v. 
Trumble,  37  Nebr.,  340. 

SUIiLIVA^,  J. 

This  proceeding  in  error  brings  before  us  for  review  a 
judgment  of  the  district  couH  denying  the  application  of 
the  relator  for  a  writ  of  mandamus  requiring  the  re- 
spondent, Albyn  L.  Frank,  as  clerk  of  the  district  court 
for  Douglas  county,  to  make  a  report,  under  oath,  of  the 
fees  received  by  him  as  such  clerk  during  the  quarter 
ending  on  the  first  Tuesday  of  January,  1900.  The  ques- 
tion for  decision  is  the  validity  of  an  act  of  the  last  legis- 
lature amending  section  3  of  chapter  28,  Compiled 
Statutes  of  1897.  The  original  act  on  the  subject  of  fees 
was  adopted  in  1865  under  the  title  "An  act  to  regulate 
the  Salaries  and  fees  of  certain  officers  in  the  territory  of 
Nebraska."  The  first  section  declared  then,  as  it  de- 
clares now,  that  "The  salaries  and  fees  of  the  several 
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officers  hereinafter  named  shall  be  as  follows."  Origi- 
nally the  third  section  did  nothing  more  than  fix  the 
charges  and  compensation  of  the  clerk  of  the  district 
court  for  official  services.  '  But  in  1899  there  was 
grafted  upon  this  section  the  following  amendment:  "If 
the  fees  of  said  clerk  shall  exceed  sixteen  hundred  ($1600) 
dollara  per  annum  in  counties  having  less  than  twenty- 
five  thousand  inhabitants  or  if  the  fees  shall  exceed  three 
thousand  ($3,000)  dollars  per  annum  in  counties  having 
more  than  twenty-five  thousand  inhabitants  and  less 
than  fifty  thousand  inhabitants,  or  if  the  fees  shall  ex- 
ceed thirty-five  hundred  ($3500)  dollars  per  annum,  in 
counties  having  more  than  fifty  thousand  inhabitants  and 
less  than  one  hundred  thousand  inhabitants,  or  if  the 
fees  shall  exceed  five  thousand  ($5,000)  dollars  per  annum 
in  counties  having  more  than  one  hundred  thousand  in- 
habitants, said  clerk  shall  pay  such  excess  into  the  treas- 
ury of  the  county  in  which  he  holds  his  office.  Provided 
also  that  the  clerk  of  the  district  court  of  each  county 
shall  on  the  first  Tuesday  of  January,  April,  July,  and 
October  of  each  year  make  a  report  to  the  board  of 
county  commissioners  under  oath  showing  the  different 
items  of  fees  received,  from  whom,  at  what  time,  and  for 
what  service,  and  the  total  amount  of  fees  received  by 
such  officer  since  the  last  report,  and  also  the  amount 
received  for  the  current  year.  Provided  further  that  if 
the  county  board  of  commissioners  think  necessary,  said 
clerk  may  be  allowed  one  deputy  at  a  compensation  not 
to  exceed  one  half  that  allowed  his  principal;  and  such 
other  assistants  at  such  a  compensation  and  for  such 
time  as  aforesaid  board  may  allow,  and  that  none  of  said 
clerks,  deputies  or  assistants  shall  receive  any  other  com- 
pensation than  that  accruing  to  their  office."  Counsel 
for  respondent  concede  that  their  client  is  within  the  pro- 
visions of  the  foregoing  amendment,  and  that  ne  must, 
if  the  act  is  valid,  render  to  the  county  board  of  Douglas 
county  a  sworn  statement  of  the  fees  which  he  received 
during  the  last  quarter  of  1899.    It  is,  however,  insisted 
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.with  great  earnestness  and  confidence  that  the  act  is  of 
no  validity  because,  in  its  adoption,  the  legislature  disre- 
garded certain  mandatory  provisions  of  the  organic  law. 
The  first  two  objections  to  the  statute  may  be  con- 
sidered together.  They  are  (1)  that  the  journal  of  the 
house  of  representatives  does  not  show  the  concurrence 
of  that  body  in  a  certain  senate  amendment  which  be- 
came a  part  of  the  enrolled  bill;  and  (2)  that  upon  the 
final  passage  of  the  bill  in  the  house  the  yeas  and  nays 
were  not  entered  upon  the  journal,  as  required  by  section 
10,  article  3,  of  the  constitution.  There  is  some  contra- 
riety of  judicial  opinion  touching  the  power  of  the  courts 
to  annul  a  statute  for  a  failure  on  the  part  of  the  legisla- 
ture to  evidence  its  proceedings  in  the  manner  prescribed 
by  the  constitution;  and  the  adjudged  cases  are  almost 
evenly  divided  as  to  what  constitutes  the  best  evidence 
of  the  statutory  law.  Some  courts,  among  them  the  su- 
preme coui-t  of  the  United  States,  hold  that  the  enrolled 
bill  on  file  in  the  ofllice  of  the  secretary  of  state,  bearing 
the  certificate  of  the  presiding  officers  of  the  two  branches 
of  the  legislature  and  the  approval  of  the  governor,  im- 
ports absolute  verity  and  precludes  any  inquiry  into  the 
procedure  by  which  it  was  adopted.  Fivld  i\  Clark,  143  U. 
S.,(U9;  Standard  ludcrifround  Vahh  Co,  r.  Aiiornvy  General 
1(5  N.  J.  Eq.,  270;  Sherman  v.  Story,  30  Cal.,  253,  256; 
Weeks  V,  Smith,  81  Me.,  538;  Ex  parte  Wren,  63  Miss.,  512; 
State  V.  Glenn,  18  Nev.,  34;  People  v,  Marlhorouyh  Gommis- 
ftioners,  54  N.  Y.,  276;  Williams  v.  Taylor.  83  Tex.,  667. 
The  rule  in  other  jurisdictions  is  that  the  enrollment,  au- 
thentication and  approval  of  a  bill,  found  in  the  proper 
repository,  are  only  prima  facie  evidence  of  its  due  en- 
actment; and  that  the  legislative  journals,  if  properly 
kept,  contain  the  authentic  history  of  the  measure.  Hen- 
derson V.  State,  94  Ala.,  95;  People  v,  Loewenthal,  93  111., 
191;  State  i\  Francis,  26  Kan.,  724;  People  v.  Mahnney,  13 
Mich.,  481;  Osburn  v.  Staley,  5  W.  Va.,  85;  Meracle  v. 
I)ou'n,J64:  Wis.,  323;  State  v,  Piatt,  2  S.  Car.,  150.  While 
there  is  much  reason  for  holding  that  a  knowledge  of  the 
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legislative  journals  should  not  be  essential  to  a  knowl- 
edge of  the  written  law,  this  court  is  now  too  firmly 
committed  to  the  doctrine  of  the  cases  last   cited  to 
justify  us  in  accepting  the  certificates  of  the  legislature 
as  conclusive  evidence  that  it  has  performed  its  consti- 
tutional duty.    State  v.  McLelland,  18  Nebr.,  236;  State  v. 
Robinson,  20  Nebr.,  96;  State  v.  Moore,  37  Nebr.,  13;  In 
"^  re  Granger,  56  Nebr.,  260;  Webster  v.  City  of  Hastings,  56 
Nebr.,  669;  AS7a^e  v.  Abbott,  59  Nebr.,  106;  Webster  v.  City 
of  Hastings,  59  Nebr.,  563.     These  cases  hold  that  the 
records  of  the  lawmaking  body  may  be  looked  into  for 
the  purpose  of  ascertaining  whether  a  statute  has  been 
constitutionally  enacted;  but  they  do  not  decide,  or  give 
countenance  to  the  claim,  that  the  silence  of  the  journals, 
or  either  of  them,  is  conclusive  evidence  of  the  non- 
existence of  any  fact  which  ought  to  be  recorded  therein. 
What  they  decide  is  that  the  journals  are  unimpeachable 
evidence  of  what  they  contain;  not  that  their  silence 
convicts  the  legislature  of  having  violated  the  constitu- 
tion.   Every  presumption  is  in  favor  of  the  regularity  of 
legislative  proce(Klings;  and  it  is  rather  to  be  inferred 
that  the  journals  are  imperfect  records  of  what  was  done 
than  that  the  legislature  failed  to  perform  the  mor^ 
solemn  and  important  duties  enjoined  upon  it  by  the  con- 
stitution.   In  Ex  parte  Ho  ward- Harrison  Iron  Co.,  119  Ala., 
484,  491,  24  So.  Kep.,  516,  cited  in  State  v.  Abbott,  supra,  it 
is  said:    "Of  course  the  presumption  is  that  the  bill 
signed  by  the  presiding  officers  of  the  two  houses  and  ap- 
proved by  the  governor  is  the  bill  which  the  two  houses 
concuri'ed  in  passing,  and  the  contrary  must  be  made  to 
affirmatively  appear  before  a  different  conclusion  can  be 
justified  or  supported.     So  here,  it  must  be  made  to 
affirmatively  appear  that  amendments  of  the  house  bill 
in  question  were  adopted  by  the  senate  and  were  not  con- 
curred in  by  the  house."    The  enrolled  bill  has  its  own 
credentials;  it  bears  about  it  legal  evidence  that  it  is  a 
valid  law;  and  this  evidence  is  so  cogent  and  convincing 
that  it  can  not  be  overthrown  by  the  production  of  a  leg- 
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islative  journal  that  does  not  speak,  but  is  silent.  Such 
seems  to  be  the  conclusion  reached  by  a  majority  of  the 
courts;  and  such,  certainly,  is  the  trend  of  modern  au- 
thority. To  hold  otherwise  would  be  to  permit  a  mute 
witness  to  prevail  over  evidence  which  is  not  only  posi- 
tive, but  of  so  satisfactory  a  character  that  all  English 
and  most  American  courts  regard  it  as  ultimate  and  in- 
disputable. But  it  is  argued  that  whatever  may  be  the' 
effect  of  a  failure  to  record  the  ordinary  proceedings  of 
the  legislature,  the  vote  of  either  house,  upon  the  final 
passage  of  a  bill,  can  not  be  supplied  by  presumption, 
becjiuse  the  constitution  in  express  terms  requires  that 
the  yeas  and  nays  shall  be  entered  upon  the  journal.  This 
view  of  the  matter  is  supported  by  a  considerable  number 
of  adjudged  cases,  and  for  present  purposes  we  will  as- 
sume that  it  is  correct.  What  then  is  the  situation  with 
which  we  have  to  deal?  From  the  evidence  given  at  the 
trial,  the  district  court  made  special  findings  of  fact. 
Among  them  is  this : 

"IV.  The  court  further  finds  that  said  chapter  31  of 
the  Session  Laws  of  1899,  known  as  House  Roll  No.  251, 
originated  in  the  house  of  representatives  and  the  same 
was  placed  on  its  final  passage  in  said  house  on  March  17, 
1899,  and  that  the  yeas  and  nays  were  at  the  time  called 
and  duly  entered  on  the  journal  of  said  house;  that  said 
bill  was  then  transmitted  to  the  senate  where  the  same 
was  duly  considered  and  passed  with  amendments 
thereto,  on  the  31st  day  of  March,  1899." 

Counsel  for  Frank  insist  that  it  is  the  duty  of  this  court 
to  take  judicial  notice  of  the  legislative  journals,  and  that 
a  finding  contrary  to  our  judicial  knowledge  can  not 
stand.  They  also  contend  that,  since  the  house  journal 
does  not  show  the  yea  and  nay  vote,  upon  the  final  passage 
of  the  bill,  we  are  bound  to  declare,  without  further  in- 
quiry, that  the  constitutional  requirement  was  not  ob- 
served, and  that  the  law  is,  therefore,  null.  In  other 
words,  respondent's  position  is  that  we  must  look  in  the 
ofllce  of  the  secretary  of  state  for  a  record  of  the  vote, 
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and,  if  we  do  not  find  it,  must  say  that  it  does  not  exist 
now,  and  that  it  never  did  exist.    We  are  not  willing  to 
go  quite  so  far  for  the  purpose  of  overthrowing  a  duly 
authenticated  act  of  the  legislature.    The  finding  of  the 
trial  court  is  amply  supported  by  competent  evidence, 
and  is  not  contradicted  by  any  fact  of  which  this  court 
has  cognizance.    It  appears  clearly  from  the  bill  of  ex- 
ceptions that  the  yeas  and  nays  were  entered  upon  the 
journal  at  the  proper  time,  and  that  a  part  of  the  journal 
*  has  been  since  lost  or  abstracted.    This  evidence  does  not 
impeach  the  journal;  it  merely  shows  what  the  journal 
was;  it  establishes  a  lost  record;  and  it  was,  under  the 
circumstances,  rightly  received  for  that  purpose.    State  v. 
Masoriy  43  La.  Ann.,  590.    It  undoubtedly  is,  as  counsel 
claim,  our  duty  to  take  judicial  notice  of  the  legislative 
journals.    In  this  case  we  have  made  a  very  careful  exam- 
ination of  the  journal  of  the  house.    For  so  important  a 
public  record,  it  is,  we  must  say,  strangely  fashioned — 
wonderfully  made.     It  consists  of  loose  sheets  of  paper 
bound  together  with  a  frayed  and  fragile  twine.     The 
vote  on  roll  call  is  shown  by  attaching  with  a  pin,  or 
mucilage,  a  printed  list  of  the  members  voting  yea  and 
nay,  to  a  piece  of  paper  showing  the  question  upon  which 
the  vote  was  taken.    The  sheet  containing  the  record  of 
the  vote  on  House  Roll  251,  the  bill  here  in  question,  in- 
dicates that  some  other  paper  was  once  fastened  to  it 
with  a  pin.    The  other  paper,  which,  according  to  the 
evidence,  showed  the  yea  and  nay  vote,  is  gone;  the  pin 
has  disappeared  and  counsel  for  respondent  insist  that 
the  law  has  gone  with  it.    "And  these  things,"  says  Victor 
Hugo,  in  Les  MiserableSy  "took  place,  and  the  kings  re- 
gained their  thrones,  and  the  master  of  Europe  was  put 
in  a  cage,  and  the  old  regime  became  the  new,  and  the 
light  and  the  shadow  of  the  earth  changed  places,  be- 
cause, on  the  afternoon  of  a  summer  day  a  peasant  boy 
said  to  a  Prussian  in  a  wood, 'Go  this  way,  and  not  that.'" 
Those  were  momentous  consequences  of  a  trival  and  com- 
monplace event;  but  if  we  were  to  adopt  the  views  of 
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counsel  for  respondent,  we  would  have  in  this  state 
a  condition  of  affairs  capable  of  producing  at  any 
time,  and  likely  to  produce  at  some  time,  a  situation 
which  would  exhibit  almost  as  striking  a  dispropor- 
tion between  cause  and  effect.  If  counsel  are  right 
in  their  contention,  then  our  most  important  stat- 
utes are  liable  to  be  annulled  by  the  accidental  displace- 
ment of  a  pin;  municipal  bonds  may  be  invalidated  and 
men  may  lose  their  property  and  their  liberty;  divorces 
may  prove  worthless  and  marriages  may  become  null  and 
children  be  bastardized,  because  some  clerk,  charged  with 
the  duty  of  journalizing  legislative  proceedings,  has  by 
mischance  used  mucilage  instead  of  paste.  The  doctrine 
is  monstrous;  its  acceptance  is  unnecessiirj'  and  might 
prove  disastrous.  When  the  journals  are  defective,  mu- 
tilated or  incomplete,  their  silence  should  not,  as  jagainst 
the  enrolled  bill,  be  taken  as  evidence  that  the  yeas  and 
nays  were  not  recorded  as  required  by  the  constitution. 
The  condition  of  the  house  journal,  as  a  record  of  legisla- 
tive action  upon  House  Roll  251,  does  not  justify  us  in 
accei>ting  it  as  an  unimpeachable  witness;  and  we  ac- 
cordingly hold  that  the  bill  was  passed  in  strict  con- 
formity with  constitutional  proci^lure. 

Another  objection  to  the  law  is  that,  so  far  as  it  affects 
respondent,  it  is  special  legislation,  because  he  is  the  only 
clerk  of  the  district  court  in  a  county  having  more  than 
one  hundred  thousand  inhabitants.  We  regard  this  ques- 
tion as  being  settled  in  favor  of  the  relato.  by  State  v. 
IStiihty  52  Kebr.,  209,  in  which  it  was  held  that  a  law,  gen- 
eral in  chai^acter,  although  affecting  but  oner  city,  is  con- 
stitutional, j 

It  is  claimed  that  the  act  is  unconstitutional  because 
it  amends  section  1  of  chapter  28  a!nd  section  43  of 
chapter  19,  Compiled  Statutes,  1899,  without  embracing 
such  sections  as  amended  and  without  repealing  the 
original  sections.  Counsel  evidently  mistake  somewhat 
the  scope  and  purpose  of  the  law.  Section  1  of  chapter 
28  declared,  before  the  adoption  of  the  amendatory  stat- 
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ute,  that  the  clerk  of  the  district  court  should  charge 
and  receive  for  his  services  the  compensation  fixed  by  the 
third  section  of  the  act.  That  is  precisely  what  section 
1  declares  now.  It  has  not  been  amended;  its  meaning 
has  not  been  changed;  the  clerk  may  still  charge  and  re- 
ceive for  his  services  the  compensation  fixed  by  the  third 
section.  Section  43  of  chapter  19,  Compiled  Statutes  of 
1899,  is  as  follows:  "The  clerk  of  the  supreme  court,  and 
of  the  several  districts  in  this  state,  shall  have  power  to 
appoint  deputies;  and  deputies  of  the  district  clerks  shall 
be  residents  of  the  counties  in  and  for  which  they  act 
Such  deputies  shall  be  sworn  faithfully  to  perform  the 
duties  of  their  oflSce,  before  they  enter  upon  those  du- 
ties." The  amendatory  act  provides  that  the  county 
board  may,  in  its  discretion,  allow  the  clerk  of  the  dis- 
trict court  "one  deputy  at  a  compensation  not  to  exceed 
one  half  that  allowed  his  principal."  The  purpose  of  this 
provision,  in  our  judgment,  was  not  to  limit  the  number 
of  the  clerk's  deputies,  but  to  authorize  the  county  board 
to  pay  one  of  such  deputies  out  of  the  receipts  of  the 
clerk's  office.  This  construction  is  reasonable  and  should 
be  adopted,  so  that  effect  may  be  given  to  the  presump- 
tion that  the  legislature  kept  within  its  constitutional 
orbit.  Section  43  has  not  been  afiEected  in  any  way  by 
the  new  legislation;  it  remains  as  it  was  before  House 
Roll  251  became  a  law. 

One  further  argument  against  the  validity  of  the  act 
of  1899  is-  that  the  amendatory  legislation  is  foreign  to 
the  subjeot  of  the  section  amended.  The  original  section 
determined  tie  compensation  of  the  clerk;  it  gave  him 
the  entire  amjount  earned  as  the  reward  of  his  services. 
And  the  main  iaea,  the  dominant  thought,  of  the  amenda- 
tory act  Waa  alio  to  fix  the  clerk's  compensation.  It  had, 
therefore,  a  most  intimate  relationship  with  the  primary 
object  of  the  section  amended.  The  other  provisions  of 
the  act  are  incidental  .and  subsidiary  to  tlie  main  purpose 
of  the  legislature,  which  was  to  reduce  the  clerk's  salary 
and  require  him,  under  certain  circumstances>  to  turn 
26 
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over  to  the  county  a  portion  of  the  earnings  of  his  office. 
The  amendment  was  germane  to  the  section  amended* 
and  it  was  clearly  embraced  within  the  title  of  the 
amendatory  act. 

The  judgment  is  reversed,  and  the  cause  remanded, 
with  direction  to  the  district  court  to  award  the  per- 
emptory writ. 

BBVERSED  and  REBffANDED. 


^^^       CoNNBcmcuT  FniB  Insurance  Company  of  Hartford 
^"ffl  V.  Edwin  Jeary  et  al. 

I  60  ^  Filed  Jvm  7, 1900.    Ko.  9,203. 

1.  Forfeiture:  Policy  of  Insuhanob.  Forfeitures  are  looked  upon 
by  the  courts  with  ill-favor,  and  will  be  enforced  only  when  the 
strict  letter  of  the  contract  requires  It;  and  this  rule  applies 
with  full  force  to  policies  of  Insurance. 


:    Construction.    Courts  will  construe  policies  of  insurance 

more  strongly  against  the  party  by  whom  the  contract  has 
been  drafted,  and  who  has  had  the  time  and  opportunity  to 
select,  with  care  and  ingenuity,  and  with  a  view  to  its  own 
interests,  the  language  in  which  the  contract  is  couched. 

Condition.    Where  it  is  conditioned  in  a  policy  of  insur- 


ance "That  the  assured  shall  take  an  inventory  of  the  stock 
hereby  covered  at  least  once  a  year,  and  shall  keep  books  of 
account  correctly  detailing  purchases  and  sales  of  said  stock, 
and  shall  keep  all  inventories  and  books  securely  locked  in  a 
fire-proof  safe,  or  other  place  secure  from  fire  in  said  store,  dur- 
ing' the  hours  that  said  store  is  closed  for  business.  Failure  to 
observe  the  above  conditions  shall  work  a  forfeiture  of  all 
claims  under  this  policy,**  held,  that  such  provisions  should  be 
construed  conjointly,  and  that,  to  work  a  forfeiture  of  the 
policy,  there  must  be  a  failure  to  perform  all  the  conditions 
named,  and  not  any  particular  one  of  them. 

Error  to  the  district  court  for  Cass  county.     Tried 
below  before  Ramsey,  J.    Affirmed. 

Ch^irles  Offutt  and  W.  W.  Moraman,  for  plaintiff  in  error. 

Beeson  &  Root  and  Edmn  Jeary,  contra. 
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HOLCOMB,  J. 

The  plaintiff  in  error  (defendant  below)  resists  payment 
of  loss  under  a  policy  of  insurance  issued  by  it  covering 
a  stock  of  merchandise,  which  was  destroyed  by  fire 
during  the  term  for  which  the  policy  was  written.  As 
presented  to  this  court,  the  only  question  involved  is  the 
liability  of  the  insurance  company  under  the  provisions 
or  covenants  commonly  known  as  the  "iron  safe  clause," 
which  are  found  in  a  "rider'^  attached  to  the  insurance 
policy  at  the  time  it  was  written  and  delivered  to  the 
assured.  The  provisions  referred  to  are  as  follows:  "It 
is  expressly  warranted  that  the  assured  shall  take  an  in- 
ventory of  the  stock  hereby  covered  at  least  once  a  year, 
and  shall  keep  books  of  account  correctly  detailing  pur- 
chases and  sales  of  said  stock,  and  shall  keep  all  in- 
ventories and  books  securely  locked  in  a  fire-proof  safe, 
or  other  place  secure  from  fire  in  said  store,  during  the 
hours  that  said  store  is  closed  for  business.  Failure  to 
observe  the  above  conditions  shall  work  a  forfeiture  of 
all  claims  under  this  policy."  It  appears  that  a  fire 
occurred  in  less  than  one  year,  and  that  no  inventory  has 
been  taken;  that  books  of  account,  although  kept,  were 
not  preserved  as  provided  by  the  clause  quoted,  and  were 
destroyed  in  the  same  fire  which  burned  the  insured  stock 
of  goods.  It  will  readily  be  noted  that  the  defense  inter- 
posed is  of  the  most  technical  character,  and,  it  may  be 
said,  has  but  little,  if  any,  real  and  substantial  merit. 
The  failure  of  assured  to  take  and  preserve  an  inventory, 
and  keep  books  of  account,  as  provided,  in  a  fire-proof 
safe  or  other  secure  place,  which  is  relied  upon  to  oper- 
ate as  a  release  of  the  company  under  its  policy  of  indem- 
nity, in  nowise  changes  the  character  of  the  risk  assumed 
or  increases  its  l^azard  to  the  smallest  extent.  Com- 
pliance with  the  provisions  quoted  could  serve  no  other 
purpose  than  as  affording  a  particular  means  of  establish- 
ing the  amount  of  loss  or  damage  in  the  event  a  lossl 
should  occur.    It  was  an  attempt  to  preserve  or  perpetu- 
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tory  within  one  year,  keep  books  of  account  of  purchases 
and  sales,  and  that  the  books  and  inventory  shall  be  kept 
in  a  fire-proof  safe,  or  other  safe  place  secure  from  fire,  in 
said  store,  during  the  hours  the  business  is  closed,  and 
that  if  these  conditions  are  not  complied  with,  the  policy 
s^hall  be  forfeited.    The  question  then  is,  what  action  or 
actions  of  the  assured,  or  his  failure  to  act,  will  work  a 
forfeiture  of  the  policy  of  insurance  under  the  strict 
terms  of  the  clause  quoted?    Will  a  failure  to  comply 
with  any  one  condition  or  all  of  them  together  be  neces- 
sary in  order  to  work  a  forfeiture?    If  an  inventory  is 
required  to  be  taken,  when  must  it  be  done  to  comply 
with  the  contract?    If  the  books  of  account  and  the  in- 
ventory which  is  to  be  taken  at  least  once  a  year  are  to 
be  kept  in  a  fire-proof  safe,  or  other  safe  place,  when  is 
the  limit  of  time  after  which  the  non-observance  of  one 
or  both  will  work  a  forfeiture  of  the  policy?    Will  the 
failure  to  preserve  books  of  account  in  a  fire-proof  safe, 
or  other  place  secure  from  fire,  in  the  store  building 
alone  defeat  recovery,  or  is  a  failure  to  comply  with  all 
the  conditions  necessary?     Doubtless  these  provisions 
are  intended  to  provide  some  means  for  preserving  that 
which  would  be  evidence  of  the  value  of  the  goods  lost  or 
damaged  by  fire,  if  one  should  occur.    At  the  time  the 
policy  was  issued  it  is  presumed  that  the  insurance  com- 
pany was  acquainted  with  the  property  insured  and  the 
character  of  the  same,  and  wrote  the  insurance  with 
reference  thereto.    The  stock  of  goods,  in  the  course  of 
business,  would  change  by  purchases  and  sales;  and  the 
more  definitely  to  determine  the  effect  of  these  constantly 
occurring  changes,  the  company  has  regarded  it  to  its 
interest  to  fix  a  time,  a  period  within  which  an  inventory 
must  be  taken,  which,  with  the  books,  of  account,  shall 
show  the  stock  on  hand  at  the  time  of  its  taking  and  the 
purchases  and  sales  subsequent  thereto,  and  which  in- 
ventory and  books  shall  be  preserved  in  the  manner 
specified.    It  would  serve  no  good  purpose  to  take  an  in- 
ventory in  a  day  or  week,  or  even  within  a  month,  and  a 
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Tyear  was  named  as  the  limit  of  time  to  perform  this  act 
The  time,  therefore,  for  taJ^ing  an  inventory  of  the  stock 
of  goods  insured  did  not  expire  until  a  year  after  the 
policy  was  written,  and  as  the  loss  occurred  in  less  time, 
ho  default  in  this  condition,  or  any  condition  dependent 
thereon,  is  shown  or  can  rightfully  be  claimed^  The  books 
of  account  were  kept  as  provided  for  in  the  warranty. 
They  were  not,  however,  preserved  as  therein  required, 
and  the  vital  question  that  presents  itself  is  whether  the 
failure  to  comply  with  this  one  of  the  different  conditions 
Imposed  will  defeat  a  recovery.  It  is  conceded  by  both 
parties  that  the  representations  made  were  not  concern- 
ing matters  then  in  existence,  but  were  of  a  promissory 
character  only,  and  to  be  carried  out  some  time  in  the  fu- 
ture. We  have  assumed  that  these  conditions  were  valid 
and  enforceable,  and  a  substantial  compliance  therewith 
essential  to  the  right  of  recovery  in  case  of  loss  of  the 
property  insured.  In  construing  these  and  similar 
clauses  in  insurance  policies  there  is  much  diversity  of 
opinion  among  the  different  courts  which  have  passed 
upon  the  subject.  CJounsel  for  appellant  has  called  our 
attention  to  a  number  of  cases  which  hold  broadly  and 
generally  that,  such  stipulations  are  valid,  and  that  a 
full  and  complete  compliance  with  their  terms  oh  the 
part  of  the  assured  is  necessary  and  required  before  a  re- 
covery can  be  had.  These  decisions  are  based  upon  what 
is  said  to  be  the  general  and  underlying  principles  of  the 
right  of  the  parties  to  enter  into  such  a  contract  as  they 
may  desire,  and  the  duty  of  the  courts  to  enforce  the  can- 
tract  as  made.  There  is  no  attempt  to  construe  the  lan- 
guage used  other  than  in  a  liberal  and  general  way,  and, 
as  it  occurs  to  us  in  some  cases,  more  favorably  to  the 
insurer  than  the  assured.  In  Kentucky  such  stipulations 
are  held  to  be  independent  of  the  contract  of  insurance, 
and,  therefore,  void  for  want  of  consideration.  Phasnix 
Ins.  Co.  V.  Angely  38  S.  W.  Rep.  [Ky.*]  1067;  Mechanics 

*Ha8  not  appeared  in  100  Kentucky  report^  lt3  cbronolo^cal  place. 

— BXFOBTXB. 
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d  Traders  Ins.  Co.  v.  Floyd,  49  S.  W.  Rep.  [Ky.],  543. 
Courts  of  other  states  have  construed  similar  proyisions 
as  interdependent,  holding  that  the  one  requiring  books 
of  account  to  be  kept  and  preserved  took  effect  concur- 
rently with  that  requiring  an  inventory,  and  that  no 
default  in  any  of  the  conditions  could  exist  until  the 
expiration  of  the  time  allowed  for  taking  the  inventory. 
Hanover  Ins.  Co.  v.  Dole,  supra;  Citizens  Ins.  Co.  v.  Sprague, 
35  N.  E.  Rep.  [Ind.],  720. 

We  are  of  the  opinion,  however,  that  in  this  case  more 
cogent  reasons  exist  for  holding  that  there  was  no  breach 
in  the  conditions  of  the  warranty  sufficient  to  forfeit  the 
policy  at  the  time  the  loss  occurred,  and  that  the  defend- 
ant's contention  to  the  contrary  must  fail  for  the  reasons 
hereafter  assigned.  It  will  be  noted  that  these  provis- 
ions, constituting,  as  we  have  seen,  a  promissory  war- 
ranty, are  joined  together  by  the  conjunction  "and,'' 
followed  by  the  penalty  of  forfeiture  to  the  effect  that 
"failure  to  observe  the  above  conditions  shall  work  a 
forfeiture  of  all  claims  under  this  policy."  The  insurance 
company  had  the  power  to  separate  the  conditions  im- 
posed, making  each  independent  of  the  other,  the  clause 
being  of  its  own  creation;  but  it  has  not  chosen  to  do  so. 

^By  its  own  language  it  has  made  a  series  of  acts  to  be 
construed  together,  and  a  failure  to  perform  not  one  but 
all  the  conditions  is  required  to  work  a  forfeiture  of  the 
policyj  This  being  the  case,  it  is  not  the  duty  of  the  court 
to  give  to  the  language  used  a  more  favorable  construc- 
tion to  the  company  than  the  fair  import  of  the  words 
will  wan^ant.    The  reverse  of  the  proposition  is  true,  and 

fit  behooves  us  to  construe  the  terms  imposed  most 
strongly  against  the  company^  It  is  their  language.  It 
has  been  carefully  prepared  and  well  worded  in  the  com- 
pany's interest.  They  impose  the  conditions  upon  the 
assured,  and  a  proper  conception  of  the  rights  of  both 
parties  to  the  contract  requires  the  adoption  of  such  a 
rule  of  construction.  Having  in  view,  however,  the  situar 
tlon  of  the  parties  and  the  purposes  sought  to  be  accom- 
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plished  by  the  contract  of  insurance,  can  it  be  said  from 
the  language  used  that  it  was  the  intention  of  the 
parties  that  the  policy  should  be  forfeited  by  the  mere 
failure  to  comply  with  one  only  of  the  conditions  of  the 
warranty?  We  think  not.  We  are  not  disposed  to  im- 
pute to  the  company  a  desire  to  avoid  responsibility 
under  a  fair  contract  by  it  voluntarily  entered  into  upon 
a  pretext  so  slight  and  with  so  little  substantial  reason 
therefor.  It  ought  not  to  be  presumed  that  a  forfeiture 
of  the  entire  policy,  leaving  to  the  assured  no  protection 
against  contingencies  from  which  consequences  grave 
and  serious  in  their  character  might  flow,  was  contem- 
plated by  either  party,  except  for  weighty  and  impoitant 
considerations.  By  a  fair  and  reasonable  construction 
of  the  contract  of  the  parties  to  this  action,  a  forfeiture 
was  provided  for,  not  for  a  failure  to  comply  with  one  of 
the  several  conditions  mentioned,  but  for  all  of  them 
taken  together.  Had  it  been  desired  to  have  any  other 
construction  placed  on  its  provisions,  it  would  have  been 
no  difficult  matter  to  so  word  the  conditions  of  .the  war- 
ranty as  to  make  a  failure  to  comply  with  any  one  or 
more  of  them  grounds  for  the  forfeiture  of  the  entire 
policy.  This  has  not  been  done,  and  we  are  not  disposed 
to  give  a  broader  or  more  liberal  construction  than  the 
language  used  requires.  The  views  herein  expressed 
seem  to  be  consonant  with  both  reason  and  authority. 

We  are  not  entirely  without  light  upon  the  subject  as 
to  the  views  of  other  courts  upon  what  we  regard  as 
kindred  questions.  In  a  very  recent  case  in  the  supreme 
court  of  Iowa,  in  construing  a  clause  in  a  policy  of  insur- 
ance against  incumbrances  upon  the  property  insured, 
it  is  stated  in  the  syllabus:  "A  policy  insuring  both  real 
and  personal  property  provided  that  if  ^the  property 
should  thereafter  become  mortgaged  or  incumbered,'  the 
policy  should  be  void,  and  also  declared  that  it  should  be 
forfeited  if  other  insurance  was  taken  out  *on  any  of  said 
property.'  Held,  That  since  the  provision  for  forfeiture 
tor  mortgaging  did  not  provide  a  forfeiture  for  mortgage 
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ing  'any'  of  the  property,  but  treated  'the  property'  as  a 
whole,  the  policy  would  not  be  forfeited  for  a  mortgage 
given  on  a  part  of  the  property  only."  Born  v.  Honw  Ins, 
Co.,  81  N.  W.  Kep.,  676.  Says  Judge  Given  in  the  opinion 
of  the  court,  p.  678:  "It  is  a  familiar  rule  that  forfeitures 
are  not  favored,  that  lontracts  will  be  strictly  construed 
to  avoid  forfeitures,  and  that  the  burden  is  upon  him 
who  claims  a  forfeiture  to  clearly  show  that  he  is  entitled 
to  it.  The  language  of  the  policy  is,  'or  if  the  property 
shall  hereafter  become  mortgaged  or  incumbered'  the 
policy  becomes  null  and  void.  It  is  the  property,  not  a 
part  of  it;  not  the  real  nor  the  personal,  but  the  whole 
property,  the  mortgaging  of  which  renders  the  policy 
void."  To  the  same  effect  is  Bailey  v.  Homestead  Fire  Ins, 
Co.,  16  Hun  [N.  Y.],  503  heretofore  quoted. 

In  our  own  state,  this  court,  in  construing  like  clauses 
as  to  incumbrances,  has  not  adopted  the  same  line  of 
reasoning  as  the  courts  whose  opinions  have  last  been 
referred  to.  It  is  here  held  that  where  different  classes 
of  property  are  insured  for  specific  sums,  although  the 
premium  is  paid  in  one  sum  in  gross,  the  policy  as  to  the 
different  classes  of  property  is  separable  and  divisible, 
and  a  mortgaging  of  one  class  of  property  in  violation  of 
the  terms  of  the  policy  will  not  prevent  a  recovery  as  to 
all  other  classes  upon  which  no  incumbrance  existed. 
The  rule  was  announced  in  the  case  of  State  Ins.  Co.  v. 
Schreck,  27  Nebr.,  527,  and  has  since  been  followed.  In 
that  case  the  insurance  was  upon  certain  buildings  on  a 
farm,  and  also  covered  a  lot  of  personal  property  de- 
scribed in  the  policy.  The  policy  provided  that  "any 
other  insurance  or  any  incumbrance  upon  any  of  the 
property  hereby  insured  existing  at  the  date  of  this 
policy  not  made  known  in  the  application,  or  if  any  sub- 
sequent incumbrance  is  imposed,  ♦  ♦  ♦  this  policy 
shall  be  void."  A  mortgage  was  placed  upon  the  real 
estate,  on  which  the  insured  buildings  were  located,  in 
violation  of  the  terms  of  the  incumbrance  clause,  and  it 
was  held  that  the  policy  of  insurance  was  separable  and 
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divisible,  and  that  an  incumbrance  upon  the  real  estate, 
while  preventing  a  recovery  for  the  loss  sustained  by  the 
burning  of  the  buildings,  would  not  preclude  a  recovery 
for  the  loss  of  the  personal  property  insured.  While  the 
rule  announced  in  our  court  is  apparently  in  conflict  with 
the  views  of  the  other  courts  on  the  same  subject  herein 
referred  to,  the  divergence  of  opinion  is  not  as  marked  as 
first  appearances  would  indicate.  Each  has  a  different 
basic  point  for  the  course  of  reason  adopted.  In  this 
court  the  policy  as  to  different  classes  of  property  in- 
sured for  specific  sums  is  held  to  be  divisible,  and  a 
separate  contract  as  to  each  class  of  property  insured 
in  so  far  as  the  clause  against  insurance  shall  apply, 
while  the  other  cases  undertake  to  analyze  and  define  the 
meaning,  force  and  effect  of  the  words  employed  in  the 
provisions  against  incumbrance.  While  neither  are  con- 
trolling of  the  provisions  under  consideration,  they  are 
useful  in  so  far  as  they  may  aid  us  in  a  correct  solution 
of  the  questions  herein  involved.  Recurring  to  the  lan- 
guage of  the  warranty  in  the  case  at  bar,  it  is  provided 
that  if  the  conditions  are  not  performed  the  policy  shall 
be  forfeited.  There  are  two  separate  and  distinct  acts  to 
be  done:M)ne  is  to  keep  books  of  account,  and  the  other 
is  to  take  an  inventory  at  a  certain  time.^  To  accomplish 
the  object  sought  it  is  also  provided  thatjthe  books  while 
being  kept  and  the  inventory  when  taken  are  to  be  kept 
in  a  fire-proof  safejor  other  place  secure  from  fire,  in  the 
store  building  containing  the  property  insured.  These 
different  steps  to  be  taken  are  all  more  or  less  important, 
if  valuable  at  all.  The  inventory,  it  would  seem,  is  re- 
garded as  important  as  any  other  act  required,  and  until 
there  has  been  a  default  or  breach  in  that  condition, 
who  is  at  liberty  to  say,  under  the  wording  of  the  penalty, 
that  a  forfeiture  of  all  rights  under  the  policy  was  the 
deliberate  contract  of  the  parties  to  be  enforced  by  the 
courts  upon  application  therefor?  The  answer  is  rendered 
less  difficult  when  there  is  kept  in  view  the  iniles  for  the 
proper  construction  of  provisions  of  this  character  vus 
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heretofore  announced  in  this  opinion.  It  is  not  said,  by 
the  words  used  or  the  fair  import  of  the  same^  that  if  one 
condition  is  not  complied  with,  a  forfeiture  will  ensue, 
but  the  plural  is  used,  and  clearly  refers  to  all  the  con- 
ditions preceding  and  not  to  any  particular  one  of  them. 

Prom  the  foregoing  observations  the  conclusion  is 
reached  that  a  ground  for  forfeiture  of  the  policy  as  con- 
tended for  does  not  exist,  and  that  the  company  is  liable 
to  the  assured  under  its  contract  of  indemnity.  Our  at- 
tention has  been  invited  by  counsel  for  assured  to  the 
proposition  that  a  waiver  of  the  causes  for  forfeiture,  if 
existing,  has  been  established,  and  also  to  certain  parts 
of  the  testimony  as  preserved  in  the  bill  of  exceptions  in 
support  of  the  contention  thus  made.  In  view  of  the 
conclusions  reached,  we  have  thought  it  unprofitable  to 
consider  this  feature  of  the  case,  and  consequently  have 
not  taken  the  necessary  time  to  investigate  the  proposi- 
tion. 

The  judgment  of  the  lower  court  is  right  and  is 


Affirmed. 


-1 

Continental,  Insurance  Ck)MrANY  of  New  York  v. 
Washington  Waugh  &  Son. 

Filed  June  7, 1900.    No.  9,201 

L.  Fire  Insurance  Policy:  Warranty :  Itemized  Iitv^ntory:  Books 
OP  Account.  Where  there  was  attached  to,  and  made  a  part 
of,  a  policy  of  insurance  a  warranty  providing",  in  substance, 
that  the  assured  would  take  an  itemized  inventory  of  stock 
on  hand  at  least  once  in  each  calendar  year,  and  unless  such 
inventory  has  been  taken  within  twelve  calendar  months  prior 
to  the  date  of  the  policy,  one  should  be  taken  in  detail  within 
thirty  days  of  the  issuance  of  the  policy;  and,  second,  that 
the  assured  will  keep  a  set  of  books  of  account  from  date  of 
inventory,  as  provided  for  in  the  first  section  of  this  clause, 
and  during  the  continuance  of  the  policy;  and  the  evidence 
showing  that  no  inventory  had  been  taken  within  twelve  months 
prior  to  the  issuance  of  the  policy,  /ieW,  that  the  assured  was 
not  required  to  keep  books  of  account  until  the  taking  of  the 
inventory  provided  for,  and  that  thirty  days  were  given  to  per- 
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form  that  act,  and  where  a  fire  occurred  in  less  than  thirty 
days  from  the  issuance  of  the  policy,  no  breach  existed  in 
either  of  the  conditions  in  said  warranty  providing  for  the 
keeping:  of  books  of  account  and  their  preservation  in  a  fire- 
proof safe,  or  other  place  secure  from  fire,  in  the  building  con- 
taining the  insured  stock  of  goods. 

:    Loss:    Defense.     Where,  in  a  controversy   over   the  lia- 


bility of  an  insurance  company  under  a  policy  of  insurance  after 
a  loss  has  occurred,  certain  grounds  are  assigned  as  a  reason 
for  denial  of  liability,  the  company,  after  litigation  has  begun,  . 
can  not  be  heard  to  urge  other  and  additional  grounds  as  rea- 
sons for  their  refusal  to  pay  the  loss  sustained. 

3..  Warranty  Clause:  Inventory.  Where  the  warranty  clause  pro- 
vided for  the  taking  of  an  inventory  within  thirty  days  after  tho 
date  of  the  policy  of  insurance,  if  one  had  not  been  taken  within 
twelve  months  prior  to  the  Issuance  of  such  policy,  and  that 
the  assured  would  keep  such  inventory  and  also  the  last  preced- 
ing inventory,  if  such  has  been  taken,  in  a  fire-proof  safe,  or 
other  place  not  exposed  to  fire,  in  the  store  building,  and  an 
inventory  had  not  been  taken  within  twelve  months  prior  to 
the  issuance  of  the  policy,  hdd,  that  the  clause  referring  to 
**thc  last  preceding  inventory,  if  such  has  been  taken,"  did  not 
apply  to  inventories  taken  more  than  twelve  months  prior  to 
the  issuance  of  the  policy  of  insurance. 

Ebrob  to  the  district  court  for  Cass  county.  Tried  be- 
low before  Ramsey,  J.    A-ffirmed. 

Chas.  Offutty  Byron  Clark  and  W.  W.  Morsmarty  for  plain- 
tiff in  error. 

Edwin  Jeary  and  Beeson  d  Rooty  contra. 

HOLCOMB,  J. 

In  the  main,  this  case  is  presented  for  review  on  sub- 
stantially the  same  grounds  as  those  of  Connecticut  Fire 
Ins.  Co.  v.  WoAighy  60  Nebr.,  353,  and  Connecticut  Fire  Ins. 
Co.  V.  Jearyy  60  Nebr.,  338,  in  which  opinions  are  filed 
concurrently  with  this  one.  The  three  cases  are  very 
similar  in  their  general  aspects,  and,  with  some  few  ex- 
ceptions, all  that  is  said  in  the  case  last  above  mentioned 
applies  with  equal  force  to  the  one  at  bar.  The  covenants 
relied  upon  to  operate  b&  a  release  from  liability  by  rea- 
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son  of  the  alleged  breach  of  the  same  are  contained  in  the 
following  printed  matter,  which  is  attached  to  the  policy 
of  insurance:  "Warranty  to  keep  books  and  inventories, 
and  to  produce  them  in  case  of  loss.  The  following  cove- 
nant and  warranty  is  hereby  made  a  part  of  this  policy: 
1st.  The  assured  will  take  a  complete  itemized  inventory 
of  stock  on  hand  at  least  once  in  each  calendar  year,  and 
unless  such  inventory  has  been  taken  within  twelve  calen- 
dar months  prior  to  the  date  of  this  policy,  one  shall  be 
taken  in  detail  within  30  days  of  issuance  of  this  policy, 
or  this  policy  shall  be  null  and  void  from  such  date,  and 
upon  demand  of  the  assured  the  unearned  premium  from 
such  date  shall  be  returned.  2nd.  The  assured  will  keep 
a  set  of  books,  which  shall  clearly  and  plainly  present  a 
complete  record  of  business  transacted,  including  all  pur- 
chases, sales  and  shipments,  both  for  cash  and  credit, 
from  date  of  inventory  as  provided  for  in  the  first  section 
of  this  clause,  and  during  the  continuance  of  this  policy. 
3rd.  The  assured  will  keep  such  books  and  inventory,  and 
also  the  last  preceding  inventory,  if  such  has  been  taken, 
securely  locked  in  a  fire-proof  safe  at  night,  and  at  all 
times  when  the  building  mentioned  in  this  policy  is  not 
actually  open  for  business;  or,  failing  in  this,  the  assured 
will  keep  such  books  and  inventories  in  some  place  not 
exposed  to  a  fire  which  would  destroy  the  aforesaid  build- 
ing. In  the  event  of  failure  to  produce  such  set  of  books 
and  inventories  for  the  inspection  of  this  company,  this 
policy  shall  become  null  and  void,  and  such  failure  shall 
constitute  a  perpetual  bar  to  any  recovery  thereon." 

We  are  of  the  opinion,  from  a  careful  reading  of  the 
terms  of  the  above  warranty  and  the  evidence,  that  there 
existed  at  the  time  of  the  fire  which  destroyed  the  insured 
property  no  default  in  the  conditions  imposed  on  the  as- 
sured which  would  preclude  a  recovery.  The  insurance 
was  written  February  21, 1895.  The  loss  occurred  March 
4,  following,  or  less  than  thirty  days  from  the  execution 
and  delivery  of  the  policy  of  insurance.  The  evidence 
shows  that  no  inventory  had  previously  been  taken  since 
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September,  1893,  save  perhaps  a  pailial  or  incomplete 
inventory  or  estimate  of  the  stock  on  hand,  which  was 
made  about  February  1, 1894,  or  more  than  one  year  prior 
to  the  issuance  of  the  policy.  Under  the  terms  of  the 
warranty,  as  fixed  by  the  defendant  in  the  clause  quoted, 
the  assured  was  given  thirty  days  within  which  to  take 
an  inventory  if  none  had  been  taken  within  twelve  cal- 
endar months  prior  to  the  issuance  of  the  policy.  By  the 
clear  and  unambiguous  wording  of  these  provisions,  the 
books  of  account  were  to  be  kept  only  from  the  date  of 
the  inventory  provided  for.  Under  any  ordinary  and  fair 
rule  of  construction,  the  assured  was  not  required  to  keep 
books  of  account  until  the  inventory  had  been  taken,  and 
thirty  days  were  given  in  which  to  perform  that  act.  The 
fire  occurred  within  less  time.  There  existed  no  legal 
obligation  on  the  assured  to  preserve  books  of  account 
in  a  fire-proof  safe,  or  other  place  secure  from  fire,  in  said 
building  until  the  expiration  of  the  time  in  which  an  in- 
ventory was  to  be  taken.  It  may  be  urged  that  the  inven- 
tory taken  more  than  a  year  previous  was,  in  contempla- 
tion of  the  parties,,  a  compliance  with  the  provisions 
requiring  an  inventory  once  in  every  twelve  months,  and 
that  none  was  required  to  be  taken  within  thirty  days 
from  the  time  the  insurance  was  written.  This  view  can 
not  be  accepted  without  doing  violence  to  the  language 
used,  and  reading  into  the  warranty  something  which  it 
does  not  contain. 

It  is  also  claimed,  as  we  interpret  the  brief  of  counsel 
for  plaintiff  in  error,  that  there  existed  a  brea'ch  of  the 
conditions  of  the  warranty  because  the  inventory  taken 
in  September,  1893,  or  the  so-called  inventory  or  estimate 
of  stock  on  hand  made  about  February  1,  1894,  was  not 
preserved  in  the  manner  required  in  the  third  paragraph 
of  the  warranty.  We  are  disposed  to  the  view  that  the 
company's  liability  can  not  be  affected  by  this  objection, 
if  it  is  intended  as  such,  and  that  the  defendant  is  es- 
topped from  urging  the  same,  for  the  reason  that  no  such 
objections  were  raised  after  the  fire  occurre<l  as  a  reason 
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for  its  action  in  denying  liability  under  its  policy  of  in- 
surance. Having  assignetl  as  a  reason  for  refusal  to  pay 
the  alleged  failure  of  the  assured  to  preserve  his  books  of 
account,  and  presenting  that  objection  alone  as  justifica- 
tion for  disavowing  liability  under  its  contract  of  indem- 
nity, it  can  not,  after  litigation  is  begun,  be  heard  to  urge 
other  and  additional  grounds  for  refusing  payment  for 
the  loss  sustained.  Ballou  v.  Sher woody  32  Nebr.,  666; 
Railway  Co.  v.  McCartliy,  96  U.  S.,  258.  But  if  it  be  con- 
tended that  the  objections  noted  were  properly  assigned 
as  a  reason  for  refusal  to  pay,  and  the  record  is  not  en- 
tirely free  from  doubt  on  this  point,  we  deem  it  sufficient 
reply  to  say  that  it  was  not  the  intention  of  the  parties 
to  treat  either  of  these  inventories  as  of  value,  and  be- 
cause thereof  it  was  provide<l  that  an  inventory  should 
be  taken  within  thirty  days  from  the  date  of  the  policy. 
The  clause  wherein  it  is  said,  ^*The  assured  will  keep 
s?uch  books  and  inventory',  and  also  the  last  preceding  in- 
ventory, if  such  has  -been  taken,"  etc.,  evidently  refers 
to  an  inventory  taken  within  the  twelve  calendar  months 
prior  to  the  issuance  of  the  policy.  .  If  not,  why  the  re- 
quirement to  take  a  new  inventory  immediately  or  within 
thirty  days?  If  it  was  the  duty  of  the  assured  to  preserve 
the  inventory  taken  in  1893,  it  could  be  urged  with  equal 
force  that  if  the  last  inventory  had  been  taken  in  1890, 
and  was  not  preserved  in  the  manner  prescribed  in  the 
warranty,  the  assured  could  not  recover  for  his  loss.  We 
do  not  think  this  provision  is  capable  of  such  construc- 
tion. The  most  natural  view  to  take,  as  we  understand 
the  language  used,  is  that  an  inventory  is  to  be  taken  at 
least  once  in  each  calendar  year;  that  the  inventory  pre- 
ceding the  issuance  of  the  policy,  if  taken  within  twelve 
calendar  months  from  that  date,  with  the  books  of  ac- 
count, is  to  be  preserved  in  the  manner  specified.  If  an 
inventory  has  not  been  taken  within  the  time  mentioned, 
then  one  shall  be  taken  within  thirty  days  fi^om  the  date 
of  the  policy,  which,  with  the  books  of  account  to  be  kept 
from  the  date  of  such  inventoi'v,  is  t<    be  preserved  as 
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therein  provided  for.  There  was  no  breach  existing  in 
either  of  the  conditions  mentioned,  and  the  plaintiff's 
right  of  recovery  is  established  by  the  record. 

The  judgment  rendered  in  the  court  below  is  right  and 
should  be 

Affirmed. 


connboncut  pibb  insurance  company  of  hartford  v. 
Washington  Waugh  &  Son. 

Filed  Juwb  7, 1900.    No.  9,202. 

Stara  Decisis:    Forfeitubk:    Policy  or  Insurance:    Construction: 
Condition. 

Error  to  the  district  court  for  Cass  county.  Tried  be- 
low before  Ramsey,  J.    Affirmed. 

Charles  Offuti  and  Byron  Clark,  for  plaintiff  in  error. 

Edwin  Jeary  and  Beeson  &  Rooty  contra. 

HOLCOMB,  J. 

The  controversy  in  this  case  involves  the  identical  prop- 
ositions raised  in  the  case  of  Connecticut  Fire  Ins.  Co.  v. 
Jeary,  60  Nebr.,  338,  decided  at  the  present  sitting  of  the 
court.  The  decision  in  that  case  is  controlling  of  the  dis- 
position of  the  present  one.  Following  the  course  of  rea- 
soning therein  adopted,  and  upon  the  authority  of  that 
case,  the  judgment  of  the  trial  court  should  be 

Affirmed. 


James  L.  McLain  et  al.  v.  Leonard  P.  Maricle  et  al.* 

Filed  June  7, 1900.    No.  10,214. 

1.  SemoTal  of  Schoolhouse:  Injunction.  In  an  action  by  injunction, 
brought  to  restrain  officers  of  a  school  district  from  removing 
to  another  location  a  schoolhouse  situated  in  said  district,  the 
right  of  plaintiffs  to  maintain  the  action  is  established,  if  it  ap- 

*Rehearlng  allowed.    See  case  next  following, 
27 
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pear  that  they  are  resident  taxpayers  of  the  district,  and  the 
proposed  removal,  if  unauthorized,  would  involve  a  waste  ami 
an  unwarranted  expenditure  of  public  funds;  and  no  other  or 
greater  interest  need  be  shown. 

2.  Electors:  Qualification.  Under  the  provisions  of  section  4,  sub- 
division 2,  chapter  79,  Compiled  Statutes,  1899,  defining  the  qual- 
ifications of  ^<)terR  at  a  meetinsr  of  he  voters  of  a  school  dis- 
trict as  follows,  "Every  person,  male  or  female,  who  has  re- 
sided in  the  district  forty  days  and  is  twenty-one  years  old, 
and  who  owns  real  proiJerty  or  personal  property  that  was  as- 
sessed in  the  district  in  his  or  her  name  at  the  last  annual 
assessment,  in  the  district,  ♦  ♦  *  shall  be  entitled  to  vote 
at  any  district  meeting,"  field,  that  the  wife  of  a  person  owning 
a  homestead  on  which  the  family  were  residing  was  not,  by 
reason  of  her  homestead  interest,  or  "estate  of  homestead"  in 
said  land,  an  owner  of  real  estate  in  said  district  within  the 
meaning  of  said  section. 

3. :     Majority   Vote.     Where    the    statute    provides    that  a 

"schoolhouse  site  may  be  changed  to  a  f)oint  nearer  the  geo- 
graphical center  of  the  district  by  a  majority  vote  of  those 
present,"  held,  that  of  those  present  at  such  meeting  at  least 
a  majority  thereof  must  cast  their  votes  in  favor  of  the  propo- 
sition to  legally  adopt  it. 

4.  Errors:  Review:  Appeal.  Alleged  erroneous  rulings  in  the  trial 
of  a  case  in  the  court  below,  regarding  the  rejection  or  admis- 
sion of  evidence,  will  not,  in  proceedings  by  appeal,  be  reviewed 
In  this  court.    Ainstcorth  v.  Taylor,  53  Nebr.,  484,  followed. 

Error  to  the  district  court  for  Boone  county.  Tried 
below  before  Kendall,  J.    Affirmed. 

H.  C.  Vail  and  Rcedcr  &  Albert^  for  plain tiflPs  in  error. 

Bf^ar  &  Machy  W.  M.  Robertson,  E.  J:  Clements  and  T. 
J.  Doyle,  contra. 

HOLCOMB,  J. 

Proceedings  were  instituted  in  the  court  below  to  re- 
strain the  defendants,  who  are  school  oflBcers  of  school 
district  No.  4  of  Boone  county,  from  removing  the  school- 
house  in  said  district  to  a  point  where,  defendants  claim, 
a  relocation  was  had  at  an  annual  meeting  of  the  voters 
of  said  school  district  held  prior  to  the  commencement 
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of  the  action.  A  temporary  order  of  injunction  was 
granted,  and,  upon  a  final  hearing  of  the  merits  of  the 
case,  judgment  was  rendered  dissolving  the  injunction 
and  dismissing  the  action.  From  this  judgment  the 
plaintiffs  appeal. 

It  is  contended  by  counsel  for  defendants  that  the  peti- 
tion for  an  injunction  is  without  merit,  and  does  not  show 
such  interest  in  the  subject-matter  of  the  action  by  plain- 
tiffs as  entitles  them  to  maintain  an  equitable  action,  such 
as  is  sought  to  be  maintained  by  these  proceedings.  We 
do  not  think  the  contention  well  taken.  The  plaintiffs 
are  shown  j:o  be  residents  and  taxpayers  of  the  school 
district,  and  as  the  contemplated  removal  of  the  school 
building  to  the  new  site,  if  unauthorized,  would  be  an 
unwarranted  and  unlawful  expenditure  of  the  public 
funds  of  the  district,  they  have  such  an  interest  in  the 
matter  as  will  entitle  them  to  bring  a  suit,  one  of  the  ob- 
jects of  which  is  to  prevent  such  an  unwarranted  expendi- 
ture, and  no  other  interest  is  required  to  be  alleged. 
Solomon  v.  Fleming y  34  Nebr.,  40;  Normand  v.  Commissioners 
of  Otoe  County,  8  Nebr.,  18.  At  the  annual  school  meeting 
at  which  the  vote  on  relocating  the  school  site  was  taken 
there  were,  according  to  the  evidence,  twenty-seven  votes 
cast  in  favor  of  the  proposed  location  and  twenty-six  in 
the  negative.  It  is  pleaded  in  the  answer,  and  the  allega- 
tion is  supported  by  the  evidence,  that  the  proposed  loca- 
tion was  nearer  to  the  geogi'aphical  centre  of  the  school 
district  than  was  the  site  where  the  school  building  then 
'  stood.  Some  evidence  is  brought  into  the  record  tending 
to  show  that  at  the  annual  meeting  a  year  prior  to  the 
one  in  question  some  action  was  taken  regarding  a  reloca- 
tion, which,  if  it  establishes  the  fact  that  a  valid  reloca- 
tion was  then  had,  the  last  relocation  would  not  be  nearer 
the  geographical  centre,  and  a  two-thirds  vote  would  be 
necessary  to  effect  a  valid  removal  to  the  location  in  con- 
troversy. The  pleadings  raise  no  issue  as  to  any  prior 
attempt  to  relocate  the  school  site,  other  than  the  one  in 
controversy;  nor  is  there  sufficient  evidence  from  which 
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the  conclusion  can  be  drawn  that  such  was  the  case.  That 
some  action  was  taken  at  a  prior  meeting  upon  the  sub- 
ject of  a  relocation  is  apparent  from  the  evidence,  but 
whether  this  only  authorized  the  school  officers  to  investi- 
gate the  subject,  or  was  in  the  nature  of  a  preliminary 
action  with  a  view  of  later  on  submitting  the  question  to 
the  voters,  or  was  a  direct  vote  on  the  proposition  qf  re- 
moval, is  something  we  can  not  determine  from  the 
record.  Certain  it  is  that  it  can  not  be  said  from  what  is 
before  us  that  there  was  in  the  district,  at  the  time  the 
vote  was  taken  which  is  made  the  subject  of  this  litiga- 
tion, any  other  site  than  that  where  the  building  was  then 
situated,  and  which  was  treated  by  the  patrons  of  the  dis- 
trict as  the  lawful  location.  It  is  very  evident  that  this 
was  the  view  of  the  parties  to  this  action,  in  making  up 
the  issues  and  submitting  evidence  in  support  thereof. 
Heijce  we  dismiss  this  phase  of  the  case  from  further  con- 
sideration. The  statute  regulating  the  subject  of  a  relo- 
cation or  removal  of  a  school  site  is  as  follows:  "The 
qualified  voters  in  the  school  district,  when  lawfully  as- 
sembled, shall  have  power  *  *  *  to  designate  a  site 
for  a  school  house,  by  a  vote  of  two-thirds  of  those 
present,  and  to  change  the  same  by  a  similar  vote  at  any 
annual  meeting;  Provided,  That  in  any  school  district 
where  the  school  house  is  located  three  fourths  of  one 
mile  or  more  from  the  center  of  such  district,  such  school 
house  site  may  be  changed  to  a  point  nearer  the  geo- 
graphical center  of  the  district  by  a  majority  vote  of 
those  present  at  any  such  school  meeting."  Compiled 
Statutes,  ch.  79,  subdiv.  2,  sec.  8. 

It  is  urged  by  the  plaintiffs  that  no  valid  relocation  was 
accomplished,  for  the  reasons  following:  First,  it  is 
claimed  that  in  order  to  effect  a  relocation  there  must  be 
a  majority  of  those  present  and  qualified  voting  in  favor 
of  the  proposition  before  it  can  be  said  to  be  lawfully 
carried.  In  this  we  hold  counsel  to  be  right.  The  statute 
says:  "such  school  house  site  may  be  changed  to  a  point 
nearer  the  geographical  center  of  the  district  by  a  major- 
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ity  vote  of  those  present."  This,  we  think,  is  capable  of 
but  one  construction,  and  that  is,  of  those  present  entitled 
to  vote  upon  the  question,  at  least  a  majority  thereof 
must  cast  their  votes  in  favor  of  the  proposition.  The 
views  thus  expressed  seem  to  us  to  be  in  harmony  with 
the  decisions  of  this  court  upon  kindred  provisions  of  the 
statute  relative  to  the  submission  of  different  proposi- 
tions to  a  vote  of  the  people. 

It  is  next  contended  that,  there  being  three  women 
present,  who,  it  is  claimed,  were  qualiued  voters,  and 
who  did  not  vote,  the  motion  to  relocate  the  school  site 
did  not  receive  the  majority  required  by  statute.  We  are 
of  the  opinion  that  counsel  are  in  error  in  the  views  ex- 
pressed as  to  the  persons  mentioned  being  qualified  vot- 
ers. Their  right  to  vote  is  based  on  their  homestead  right 
in  and  to  real  estate  occupied  by  them  with  their  hus- 
bands, it  being  admitted  that  the  legal  title  to  the  lands 
rests  in  their  husbands,  and  that  they  possessed  no  other 
interest  therein  save  their  statutory  homestead  right. 
Counsel  says:  "Our  contention  is  that  their  homestead 
interest  in  the  lands  of  their  respective  husbands  made 
them  owners  of  real  property  within  the  meaning  of  the 
statute."  We  do  not  think  the  homestead  right  or  inter- 
est of  a  wife  in  lands  owned  by  her  husband  constitutes 
her  as  "one  who  owns  real  property  in  the  district," 
within  the  meaning  of  section  4,  subdivision  2,  chapter 
79,  Compiled  Statutes,  fixing  the  qualifications  of  the  vot- 
ers in  a  schdol  district  at  a  meeting  of  the  electors  thereof. 

The  homestead  right,  or  "estate  of  homestead,"  is  a 
special  or  particular  interest  in  real  estate  created  by 
statute,  and  the  character  of  the  interest  thus  acquired 
has  a  marked  variance  in  the  different  states.  The  pri- 
mary object  to  be  attained  under  the  different  homestead 
statutes  is  to  preserve  in  the  owner  and  his  family,  or 
those  dependent  upon  him  for  support,  the  homestead, 
free  from  forced  or  involuntary  sale,  or  from  otherwise 
dispossessing  the  occupants  thereof  against  their  will  and 
consent.    Its  provisions  are  restrictions  and  limitations 
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against  alienation.    It  is  said  the  title  is  burdened  or  in- 
cumbered by  the  homestead  right,  but  otherwise  remains 
unchanged.    Says  Waples  in  his  work  on  Homestead  and 
Exemption,  p.  121:  "The  husband  conveys  no  land  to  his 
wife  by  declaring  homestead;  he  lets  her  in  to  equal  con- 
trol as  to  alienation,  and  equal  right  to  enjoyment  and 
to  that  protection  which  the  law  gives  to  all  homestead 
holders.    But  when  the  state's  purpose,  relative  to  home- 
stead conservation,  has  been  accomplished,  the  land  title 
is  as  before."    Under  the  laws  of  this  state,  the  wife  suc- 
ceeds to  an  estate  for  life  in  the  homestead  of  her  de- 
ceased husband  (Compiled  Statutes,  1899,  ch.  36,  sec.  17), 
and  we  think  the  view  generally  obtains  that  she  has  a 
freehold  estate  therein;  but  this  interest,  in  our  judgment, 
does  not  constitute  her  the  owner  of  real  property  within 
the  meaning  of  the  statute.    The  homestead  estate  of  the 
surviving  wife  is,  by  the  authorities,  quite  generally  re- 
garded as  analogous  to  the  right  of  dower,  which  the  wife 
possesses  in  the  lands  w^hich  her  husband  died  seized  of. 
Waples,  Homestead  &  Exemption,  sec.  3,  p.  260;  also, 
flolbrookv.  Wightman,  31  Minn.,  168, 172, wherein  it  is  said: 
"We  think,  therefore,  that  the  plainer  and  less  artificial 
construction  of  the  language  is  that  the  survivor  takes  a 
life-estate  in  the  homestead  premises  analogous  to  that  of 
dower,  and  we  believe  this  to  be  the  construction  which 
is  generally  placed  upon  it  by  those  charged  with  the 
duty  of  executing  the  law;"  citing  Potter's  Dwarris,  Stat- 
utes, 179,  note;  Edward^^  Leasee  v.  Darby,  12  Wheat.,  206, 
210.    It  will  not,  we  apprehend,  be  seriously  contended 
that  the  inchoate  right  of  dower  of  the  wife  in  her  hus- 
band's lands  constitutes  her  an  owner   of   real   estate 
within  the  meaning  of  the  section  referred  to.    The  word 
"owner"  ordinarily  has  a  well  understood  and  clearly  de- 
fined meaning.    An  owner  is  "he  who  has  dominion  of 
a  thing,  real  or  personal,  corporeal  or  incorporeal,  which 
he  has  a  right  to  enjoy  and  do  with  as  he  pleases, — even 
to  spoil  or  destroy  it,  as  far  as  the  law  permits,  unless 
he  be  prevented  by  some  agreement  or  covenant  which 
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restrains  his  right."  Bouvier's  Law  Dictionary;  Turner 
V,  Gross,  18  S.  W.  Rep.  [Tex.],  580;  Johnson  i\  CrookshanJcs, 
21  Ore.,  339.  The  limitations  and  restrictions  thrown 
around  the  control  and  alienation  of  the  homestead  do 
not,  in  our  judgment,  change  the  general  rule  as  to  the 
ownership  thereof,  or  constitute  the  joint  occupant  an 
owner  of  the  premises  in  the  ordinary  and  general  ac- 
ceptation of  the  term,  nor  within  the  purview  of  the  legis- 
lation providing  for  homesteads  and  their  conservation. 
Without  pursuing  the  inquiry  further,  or  entering  into 
an  extended  discussion  of  the  proposition,  we  are  content 
to  express  ourselves  as  being  clearly  of  the  opinion  that 
counsel's  contention  in  this  respect  is  untenable. 

It  is  also  urged  that  the  trial  court  erred  in  its  ruling 
in  respect  to  the  admission  of  evidence  as  to  the  alleged 
want  of  proper  qualification  of  one  of  the  persons  present 
and  who  voted  in  favor  of  the  relocation  of  the  school 
site  at  the  annual  meeting  heretofore  spoken  of,  and  that 
the  case  ought  to  be  reversed  for  that  reason  and  re- 
manded for  a  new  trial.  It  is  sufficient  to  say  regarding 
this  contention  that  upon  appeal,  as  in  the  present  case, 
this  court  will  not  review  alleged  errors  committed  in 
the  trial  court  in  the  rejection  or  admission  of  evidence 
offered  upon  the  trial  of  the  case  therein.  Ainsworth  v, 
Taylor y  53  Nebr.,  484;  National  Life  Ins.  Co,  v.  Martin,  57 
Nebr.,  350;  Te  Pod  v.  Shutt,  57  Nebr.,  592;  Troup  v.  Hor- 
bach,  57  Nebr.,  644. 

The  judgment  of  the  lower  court  is  right  and  should  be 


Affirmed. 


James  L.  McLain  et  al.  v.  Leonard  F.  Maricle  et  al. 

Filed  October  3, 1900.    No.  10,214. 

1.  Bebuttal  Testimony:  Objection:  Testimony  in  Chief:  Offer: 
Ruling:  Predication  of  Error.  Where  an  objection  to  a  ques- 
tion as  improper  rebuttal  testimony  is  properly  sustained,  and 
the  testimony  is  desired  as  a  part  of  the  main  case,  it  is  re* 
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quired  that  it  should  be  offered  as  such,  and  a  ruling  thereon 
obtained,  before  error  can  be  predicated  on  the  exclusion  of 
such  testimony. 

2,  Pleading:  Evidence:  Change  of  Schoolhoubb  Site:  Illegal 
Voting  at  School-Meeting.  Under  the  allegation  in  a  petition 
that  at  an  annual  school  meeting  the  qualified  voters  of  said 
district  have  never  voted,  by  a  majority  vote  of  those  present, 
to  change  a  schoolhouse  site,  etc,  heldy  that  such  allegation  is 
insufficient  to  admit  proof  that  a  person  illegally  voted  at  such 
meeting  in  favor  of  the  proposition. 

Error  to  the  district  court  for  Boone  county.  Tried 
below  before  Kendall,  J.    Affirmed. 

H,  O.  Vail  and  Reeder  &  AXberi^  for  plaintiffs  in  error. 

Spear  &  Mack^  Wm.  M.  Robertson,  E.  J.  Clements  and  T. 
J.  Doyle,  contra. 

HOLCOMB,  J. 

An  opinion  in  this  case  was  filed  June  7,  1900.  By  in- 
advertence and  oversight,  for  which  an  apology  is  ten- 
dered, the  writer  treated  the  case  as  brought  to  this  court 
on  appeal,  and  disposed  of  an  alleged  erroneous  ruling 
of  the  trial  court  on  the  admission  of  evidence  upon  such 
mistaken  conception,  when,  by  the  record,  it  was  brought 
here  by  a  proceeding  in  error.  The  error  fallen  into  on 
the  point  mentioned  has  brought  about  a  rehearing. 

The  ruling  complained  of  relates  to  a  decision  of  the 
trial  court  as  to  the  admissibility  of  evidence  offered  on 
the  trial  of  the  case.  In  the  introduction  of  testimony 
in  rebuttal,  a  witness  for  the  plaintiff  was  asked  if  a  cer- 
tain Mrs.  Stevens  had  voted  at  the  annual  school  meet- 
ing. The  testimony  was  objected  to  as  immaterial,  and 
not  proper  rebuttal  testimony,  and  the  objection  sus- 
tained. The  plaintiff  then  offered  to  show  by  the  witness 
that  !Srrs.  Stevens  voted  at  the  annual  meeting  on  the 
proposition  to  change  the  schoolhouse  site;  that  she  voted 
in  favor  of  the  proposition ;  that  she  was  not,  at  the  time 
of  said  vote,  nor  for  more  than  forty  days  prior  thereto, 


Vol.60]  JANUAKY  TERM;1900.  361 


McLain  v.  Marlcle. 


a  resident  of  said  district.  The  offer  was  objected  to  as 
incompetent,  irrelevant  and  immaterial  under  the  issues, 
seeking  to  try  a  collateral  matter,  and  not  proper  rebuttal 
testimony.  The  objection  was  sustained.  We  find  no  er- 
ror in  the  ruling  complained  of.  The  proposed  testimony 
was  clearly  improper  as  rebuttal  evidence.  Were  it  at 
all  admissible,  it  was  as  a  part  of  plaintiffs'  main  case, 
and  if  plaintiffs  desired  to  introduce  it  as  such,  they 
should  have  so  stated  to  the  court,  and  asked  permission 
to  introduce  the  testimony  as  a  part  of  their  main  case 
and  secured  a  ruling  thereon.  Having  failed  to  do  so, 
they  can  not  predicate  error  on  its  exclusion  by  the  court 
in  response  to  an  objection  well  founded. 

We  are  also  persuaded  that  the  proposed  testimony 
was  inadmissible  as  a  part  of  plaintiffs'  main  case  under 
the  allegations  of  the  petition.  The  only  possible  allega- 
tion in  the  petition  under  which  it  could  have  been  ad- 
mitted is  that  "the  qualified  voters  of  said  district  have 
never  voted  by  a  majority  vote  of  those  present  or  by  a 
majority  of  two-thirds  of  those  present  at  any  such  meet- 
ing at  any  school  meeting  of  said  district  to  choose  a  site 
for  a  schoolhouse  in  said  district,"  etc.  From  the  peti- 
tion, answer  and  reply,  and  the  stipulation  of  the  parties 
in  the  record,  it  is  apparent  that  the  issue  raised  by  the 
allegation  quoted  was  whether  a  majority  of  the  voter*^ 
present  had  voted  for  a  change  of  site,  there  being  cer- 
tain women  present,  who,  it  is  claimed,  were  voters  be- 
cause occupying  homesteads  with  their  husbands,  the 
legal  titles  to  which  were  in  their  husbands,  and  who  did 
not  vote.  There  is  no  allegation  in  the  petition  of  illegal 
voting,  and  none  to  support  proof  of  the  character  pro- 
posed. The  alfegation  that  a  majority  of  the  voters  did 
not  vote  to  change  the  schoolhouse  site  is  insufficient  to 
authorize  the  admission  of  testimony  tending  to  prove 
that  illegal  votes  were  cast.  The  question  asked,  and  the 
testimony  offered,  were  immaterial  to  the  issues,  and  no 
error  arose  in  refusing  them.  Dunphy  v.  Bartenhdch,  40 
Xebr,,  143. 
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The  conclusions  reached  on  the  prior  hearing  as  to  the 
other  questions  involved  we  regard  as  correct,  and  the 
judgment  should  stand 

AFFIRME2D. 


Harlan  County  v.  Frank  W.  Hogsett. 

Filed  June  20,  1900.    No.  9,236. 

60  wsA 

61  8661         1.  Answer:   Reply:    Implied  Admission.    All  material  facts  pleaded 

in  an  answer,  not  denied  by  a  reply,  must  be  taken  as  true. 

2.  Highway:  Damages:  Time.  Damages  for  lands  appropriated 
for  a  highway  accrue  at  the  date  of  the  condemnation  proceed- 
inge»  without  regard  to  the  time  when  the  road  is  actually 
opened. 

Error  to  the  district  court  for  Harlan  county.  Tried 
below  before  Beall,  J.    Reversed. 

J.  O.  ThonipsoHy  for  plaintiflE  in  error. 

John  Eversofiy  contra. 

NORVAL,  0.  J. 

Prank  W.  Hogsett  filed  a  claim  against  Harlan  county, 
with  the  county  board,  in  the  sum  of  $600,  for  damages 
by  reason  of  a  location  of  a  public  highway  over  and 
across  section  16,  town  1,  range  18  west.  The  claim  was 
rejected  by  the  county  board,  and  Mr.  Hogsett,  hereafter 
called  plaintiff,  appealed  to  the  district  court,  where  he 
filed  a  petition,  which  the  defendant  answered,  setting 
up  new  matter  as  a  defense.  No  reply  was  filed  by  plain- 
tiff.   In  the  court  below  he  recovered  ?200  damages. 

The  judgment  is  entirely  erroneous  unier  the  plead- 
ings. The  answer  alleged  that  the  highway  was  estab- 
lished by  the  county  board  on  November  4, 1892,  at  which 
time  and  until  August  5,  1893,  one  Henry  Stewart  was 
the  owner  and  in  possession  of  said  section  16;  and  that 
he,  on  November  14,  1892,  filed  with  the  county  board  of 
Harlan  county  a  claim  for  damages  by  reason  of  the  loca- 
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tion  and  establishment  of  said  highway.  No  reply  hav- 
ing been  filed,  the  foregoing  averment  must  be  taken  as 
true.  Consaul  v.  Sheldon,  35  Nebr.,  247;  National  Lumher 
Co.  V,  Ashby,  41  Nebr.,  292;  Van  Etten  v.  Rosters,  48  Nebr., 
152;  Scofield  v.  Clark,  48  Nebr.,  711.  In  addition,  the  un- 
disputed evidence  shows  that  Henry  Stewart  was  the 
owner  of  the  land  when  the  road  was  established,  and 
that  plaintiff  purchased  the  same  a  long  time  thereafter. 
The  former,  and  not  the  latter,  was  entitled  to  compensa- 
tion, as  plaintiff  obtained  no  assignment  from  Stewart 
of  the  damages  sustained  on  account  of  the  location  of 
said  highway.  It  makes  no  difference  that  the  road  was 
not  actually  opened  until  after  plaintiff  purchased  the 
land.  When  opened,  it  related  back  to  date  the  road  was 
established.  It  is  the  date  of  the  location  and  establish- 
ment of  the  highway  which  controls.  Should  the  road 
never  actually  be  opened,  it  would  not  prevent  the  re- 
covery of  damages  by  the  landowner.  In  the  condemna- 
tion of  land  for  a  right  of  way  of  a  railroad,  interest  is 
recoverable  from  the  date  of  the  condemnation  proceed- 
ings. Siotix  City  It.  Co.  v.  Brown,  13  Nebr.,  317;  Berggren 
v.  Fremont,  E.  d  M.  V.  R.  Co.,  23  Nebr.,  620;  Atchison  &  N. 
R.  Co.  V.  Plant,  24  Nebr.,  127.  This  is  upon  the  principle 
that  the  land  is  regarded  as  appropriated  as  of  that  date. 
Upon  the  same  rule  damages  by  reason  of  the  location 
of  a  highway  accrue  at  the  date  of  the  condemnation  pro- 
ceedings.   The  judgment  is 

Reversed. 
Sullivan,  J.,  concurs  in  the  result. 
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Henry  Pohlman  bt  al.  v.  Evangelical  Lutheran 
Trinity  CnuRgH  op  Clatonia  Precinct,  Gage 
County. 

Filed  Junb  20, 1900,    No.  9,255. 

1.  Finding:   Ck)NFLicrnwG  Evidence.    A  finding  based  upon  conflict- 

ing evidence,  will  not  be  disturbed  on  review. 

2.  Threatened  Conttnning  Trespass:    Injttnction.     The  destmction 

of  a  fence,  and  threatened  repetition  thereof  by  a  trespasser  as 
often  as  the  fence  should  be  replaced,  entitles  the  owner  to  re- 
lief by  injunction  against  the  invader,  even  though  the  latter 
may  not  be  insolvent. 

3.  Description  of  Land:   Metes  and  Bounds.    A  definite  description 

of  lands  in  a  deed  designating  the  initial  point,  courses  and 
distancefi,  and  followed  by  a  statement  of  the  number  of  acres 
conveyed,  passes  the  quantity  of  land  embraced  in  the  specific 
boundaries,  though  greater  or  less  than  the  number  of  acres 
stated. 

4.  Description  in  Deed:   Intention  of  Pabttes.    In  a  suit  between 

others  than  original  parties,  the  description  in  a  deed,  if  un- 
ambiguous, governs,  and  the  intention  of  the  parties  to  the 
conveyance  can  not  take  the  place  of  calls. 

5.  Possession:    Title  by  Pbescbiptiox:     Tacking.     Possession  can 

not  be  tacked  to  make  out  title  by  prescription  where  the  ad- 
verse occupant  did  not  come  in  under  another,  and  the  deed 
under  which  the  last  occupant  claims  title  does  not  include  the 
land  in  dispute  or  show  any  privity  between  him  and  his  grantor 
in  regard  thereto. 

Error  to  the  district  court  for  Gage  county.  Tried 
below  before  Littton,  J.    Affirmed. 

Uazlett  d  Jacky  for  plaintiffs  in  error. 

Griggs,  Rinaker  &  Bibb,  contra. 

NORVAL,  C.  J. 

This  suit  was  instituted  by  the  Evangelical  Lutheran 
Trinity  Church  of  Clatonia  precinct,  Gage  county,  to  en- 
join Henry  Pohlman  and  Henry  Holsing  from  entering 
or  trespassing  upon  certain  real  estate  alleged  to  belong 
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to  plaintiff,  and  from  destroying  the  fence  around  said 
premises.  A  temporary  injunction  was  issued,  which  was 
made  perpetual  upon  the  final  hearing  of  the  cause.  The 
defendants  prosecute  error. 

Plaintiff  acquired  title  to  the  tract  by  'deed  of  general 
warranty  from  the  prior  owner.  It  thereafter  erected  a 
church  building  and  parsonage  on  the  premises  at  the 
cost  of  several  hundred  dollars,  inclosed  the  same  with 
a  fence,  and  used  and  occupied  the  premises  for  religious 
purposes.  The  defendants  assert  that  the  grantor  in  the 
deed  to  plaintiff  only  intended  to  convey  five  acres  of 
land,  while  a  larger  tract  wa^  actually  described  in  the 
conveyance.  They  also  claim  title  to  the  portion  of  the 
premises  in  excess  of  five  acres  by  reason  of  adverse  oc- 
cupany  for  more  than  ten  years.  The  testimony,  in  many 
respects,  was  conflicting,  in  which  case  the  rule  is  that  a 
finding  based  thereon  will  not  be  disturbed  on  review. 

It  is  argued  that  injunction  will  not  lie,  as  plaintiff 
liad  a  complete  remedy  at  law  to  recover  damages.  It 
was  shown  that  defendants  tore  down  and  destroyed  the 
fence,  and  threatened  to  continue  doing  so  as  often  as 
plaintiff  should  restore  the  same.  This  threatened  con- 
tinued trespass  was  sufficient  to  give  a  court  of  equity 
cognizance  of  the  cause,  though  the  defendants  may  not 
be  insolvent.    Shaffer  v.  StuU,  32  Nebr.,  94. 

The  church  claims  under  a  deed  from  one  Paul  Bartos, 
a  former  owner  of  the  property,  in  which  conveyance  the 
description  was  by  metes  and  bounds  as  follows:  "Be- 
ginning at  the  southeast  corner  of  the  southeast  quarter 
of  section  thirty  (30),  town  six  (6)  N.,  range  five  (5)  east 
in  Gage  county  thence  north  four  hundred  and  twenty- 
.  five  (425)  feet  thence  west  one  thousand  and  fifty  (1050) 
feet  thence  south  four  hundred  and  twenty-five  (425)  feet 
to  the  south  line  of  said  section,  thence  along  said  line 
one  thousand  and  fifty  (1050)  feet  to  the  place  of  begin- 
ning, containing  five  (5)  acres  more  or  less."  Subse- 
quently Bartos  conveyed  to  Frederic  A.  Pohlman  said 
southeast  quarter  of  section  30,  with  the  following  reser- 
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vation  contained  in  that  deed:  "Except  five  acres  more 
or  less  of  said  quarter  section,  bounded  and  described 
as  follows:    Beginning  at  the  southeast  comer  of  said 
section  (30)  thirty,  thence  north  four  hundred  and  twen- 
ty-five (425)  feet,  thence  west  one  thousand    and    fifty 
(1050)  feet,  thence  south  four  hundred  and  twenty-five 
(425)  feet,  to  the  south  line  of  said  section,  thence  east 
along  said  line  one  thousand  and  fifty  (1050)  feet,  to  the 
place  of  beginning,  which  last  described  premises  have 
been  conveyed  to  John  F.Hobelman^  August  Vonderfecht 
and  William  Schlake,  trustees  of  the  Evangelical  Luth- 
eran Church."   Afterwards,  the  grantee  in  the  last  deed 
and  his  wife  contracted  to  convey  to  Henry  Lohmeyer  the 
said  southeast  quarter  of  section  30  "except  five  acres 
deeded  to  trustees  of  the  Evangelical  Lutheran  Church." 
This  bond  also  stipulated  that  "It  is  hereby  especially 
agreed  that  if  more  than  five  acres  have  been  deeded  to 
said  Lutheran  Church,  then  said  Pohlman  and  wife  will 
give  a  rebate  to  said  Lohmeyer  for  each  and  every  acre 
and  part,  above  said  five  acres,  at  same  rate  as  the  con- 
sideration in  this  bond."    Thereafter  said  Pohlman  and 
wife  executed  a  warranty  deed  to  said  Lohmeyer  for  said 
southeast  quarter  of  section  30,  "except  ten  acres  more  or 
less  of  said  quarter  section,  bounded  and  described  as 
follows:   Beginning  at  the  southeast  corner  of  said  sec- 
tion thirty  (30),  thence  north  four  hundred  and  twenty- 
five  (425)  feet,  thence  west  one  thousand  and  fifty  (1050) 
feet,  thence  south  four  hundred  twenty-five  (425)   feet, 
to  the  south  line  of  said  section,  thence  east  along  said 
line  one  thousand  and  fifty  (1050)  feet,  to  the  place  of  be- 
ginning."  . 

The  defendants  claim  title  through  the  conveyance 
from  Bartos  to  Pohlman,  and  from  the  latter  to  Loh- 
meyer, as  well  as  adverse  occupancy  for  the  statutory 
period  of  ten  years.  It  will  be  observed  that  in  these 
transfers  of  title  the  deeds  expressly  excepted  and  re- 
served title  to  the  premises  described  in  the  deed,  under 
and  through  which  the  plaintiflE  below  claims  title.    It  is 
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true,  in  the  conveyance  from  Bartos  to  the  trustees  of 
the  church  it  was  specified  that  the  premises  conveyed 
contained  five  acres,  more  or  less,  while  the  actual  de- 
scription, aa  written  in  the  deed,  was  for  more  than  five 
acres.  If  this  deed  only  conveyed  title  to  the  church  for 
five  acres,  it  is  conceded  that  plaintiff  below  has  no  stand- 
ing in  court,  since  the  tract  in  actual  dispute  is  the  excess 
of  five  acres.  The  land  being  described  in  the  deed  to 
the  church  by  metes  and  bounds,  such  description  con- 
trols, and  the  church  acquired  title  to  the  tract  em- 
braced in  the  specific  boundaries,  though  the  deed  stated 
that  a  less  number  of  acres  were  conveyed.  Silver  Creek 
Oeme/il  Corporation  v.  Union  Lime  Co.,  35  N.  E.  Rep.  [Ind.], 
125;  Jones  v.  Webnter,  27  Atl.  Rep.  [Me.],  105.  But  it  is 
asserted  that  the  parties  only  intended  to  convey  five 
acres  of  the  ground  to  the  church,  and  evidence  was  ad- 
duced tending  to  establish  the  contention.  This  evidence 
was  wholly  incompetent  as  against  plaintiff,  since  this 
suit  was  not  between  the  original  parties  to  the  deed. 
Bartos  alone  could  tender  such  an  issue.  This  principle 
was  recognized  and  applied  in  Gillespie  v.  Satoyer,  15 
Nebr.,  536.  The  first  two  paragraphs  of  the  syllabus  of 
that  case  are  as  follows: 

"1.  In  an  action  between  others  than  the  original  par- 
ties to  a  deed,  the  intention  of  the  parties  to  the  convey- 
ance cannot  be  inquired  into  for  the  purpose  of  ascer- 
taining the  land  sought  to  be  conveyed,  if  the  calls  in 
the  deed  refer  to  fixed  monuments  or  points. 

"2.  Where  there  is  a  call  in  a  deed,  which  was  in  fact 
not  intended  by  the  parties,  and  is  unambiguous,  the  in- 
tention of  the  parties  cannot  be  made  to  take  the  place 
of  the  call,  neither  is  parol  proof  competent  to  locate  the 
land." 

The  conclusion  is,  therefore,  irresistible  that  the  church 
acquired  title  to  all  the  land  embraced  in  the  specific  de- 
scription contained  in  the  deed  from  Bartos  to  it.  The 
evidence  is  sufficient  to  justify  the  finding  that  the  de- 
fendants did  not  acquire  title  to  the  disputed  tract  by 
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prescription.  Neither  of  them  can  tack  to  the  line  of  his 
pof  session  that  of  a  former  occupant,  since  the  land  in 
controversy  was  not  conveyed  to  either  by  the  deed  of 
his  grantor,  but  is  in  express  terms  excepted  from  the 
conveyance.  The  defendants  did  not  obtain  possession 
through  or  under  a  prior  occupancy;  hence  the  rule  re- 
lating to  tacking  possession  can  not  be  invoked.  Stett- 
iiische  V.  Lamb,  18  Nebr.,  619;  Lantry  v.  Wolff,  49  Nebr., 
374;  Dhein  v.  Beuscher,  53  N.  W.  Rep.  [Wis.],  551.  More- 
over, the  evidence  shows  that  the  possession  of  Pohlman 
was  not  only  interrupted  before  the  expiration  of  ten 
years,  but  that  his  possession  was  permissive  and  not  ad- 
verse. This  prevented  the  running  of  the  statute.  Rog- 
yencamp  v.  Converse,  15  Nebr.,  105;  Hull  v.  Chicago,  B.  d 
Q.  R.  Co.,  21  Nebr.,  371;  Johnson  v.  Butt,  46  Nebr.,  220. 
The  deed  from  Bartos  to  Pohlman  was  executed  June  3, 
1882,  and  the  record  discloses  that  in  May,  1892,  the  trus- 
tees of  the  church  entered  upon  the  land  in  dispute  and 
surveyed  the  same,  and  the  fence  destroyed  by  defend- 
ants was  built  with  reference  to  said  survey;  also,  that 
Pohlman  accounted  to  plaintiff  through  the  preacher  for 
crops  raised  on  the  land. 
The  decree  is  right  and  is 

AFFffiMBD. 


Ida  a.  Bradford,  Administratrix  of  the  Estate  of 
Louis  Bradford,  deceased,  appellant,  v.  Adolf 
Anderson  et  al.,  appellees. 

Filed  Junb  20, 1900.    No.  9,258. 

1.  Constructive  Notice.    Actual  knowledg-e  of  the  existence  of  a  real 

estate  mortgage  is  as  binding  as  constructive  notice  thereof. 

2.  :    Seniokity  of  Ltens.     When  one  furnishes  materials  for 

the  erection  of  a  house  with  actual  knowledge  of  an  outstand- 
ing unrecorded  mortgage,  his  lien  for  materials  is  junior  to  the 
lien  of  the  mortgage. 

3.  Finding:    Evidence.    A  finding  unsupported  by  evidence  will  be 

set  aside. 
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Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Kbysor,  J.    Decree  modified. 

Montgomery  d  Hally  for  appellant. 

Wright  &  Thomas  and  F.  0.  StricMer,  contra. 

NORVAL,  C.  J. 

On  February  2,  1893,  Adolf  Anderson  and  wife  gave  a 
mortgage  on  certain  real  estate  in  the  city  of  Omaha  to 
John  L.  Pierson  to  secure  a  note  for  the  sum  of  |250, 
which  mortgage  was  not  filed  for  record  until  July  28, 
1893.  Subsequently,  it  is  claimed,  the  mortgage  was  as- 
signed to  Victor  Danielson,  but  the  assignment  was  never 
recorded.  On  February  2,  1893,  the  Andersons  borrowed 
fSOO  from  the  Fidelity  Trust  Company,  and  on  the  same 
day  gave  a  mortgage  to  secure  the  payment  thereof  upon 
the  same  property,  which  was  recorded  on  February  16, 
1893.  Seven  days  later  this  mortgage  was  assigned  to 
George  F.  Hubbard,  but  the  assignment  was  not  placed 
on  record.  After  the  execution  of  the  two  mortgages, 
the  Andersons  purchased  of  Louis  Bradford  material  for 
the  erection  of  a  house  on  the  mortgaged  premises.  The 
first  materials  were  delivered  on  February  13,  1893,  and 
the  aggregate  value  of  all  the  materials  so  furnished  was 
f403.  Of  this  sum  |235.10  was  paid  in  cash  and  by  ma- 
terials returned.  A  mechanic's  lien  was  filed  for  the  bal- 
ance remaining  unpaid  on  November  14,  1893,  and  this 
suit  was  instituted  by  Bradford  on  March  23,  1895,  to 
foreclose  said  mechanic's  lien.  Plaintiff  having  died  the 
cause  was  revived  in  the  name  of  the  administratrix  of 
his  estate-  Hubbard  and  Danielson  intervened,  by  per- 
mission of  the  court,  and  each  filed  an  answer  and  cross- 
petition  setting  up  his  mortgage  and  praying  a  foreclos- 
ure thereof.  The  averments  in  the  pleadings  of  the  inter- 
veners were  put  in  issue  by  the  reply.  The  court  below 
found  that  the  suit  was  not  commenced  as  against  Hub- 
bard and  Danielson  until  after  two  years  from  the  date  of 
28 
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the  filing  of  the  mechanic's  lien,  and  that  as  to  them  such 
lien  was  thereby  barred;  that  Hubbard's  mortgage  was 
the  first  lien  on  the  premises  and  the  mortgage  held  by 
Danielson  was  the  second  lien.  A  decree  of  foreclosure 
of  the  several  liens,  with  their  priorities  established  as 
above,  was  entered. 

It  is  insisted  that  the  court  erred  in  finding  that  plain- 
tiff's cause  of  action  was  barred  as  to  the  intervening 
defendants.  The  finding  on  that  question  was  doubtless 
based  upon  the  fact  that  they  were  not  summoned  or 
made  parties  defendant  until  more  than  two  years  had 
elapsed  after  the  perfecting  of  the  mechanic's  lien.  The 
assignments  of  the  mortgage  to  Hubbard  and  Danielson 
respectively  never  having  been  placed  on  record,  it  is  in- 
sisted that  plaintiff  had  no  knowledge  of  their  interest 
in  the  premises  and  that  the  statute  of  limitations  can 
not  be  invoked  in  their  favor.  We  do  not  feel  called  upon 
at  this  time  to  review  our  decisions  upon  the  point  or 
pass  upon  the  question,  as  the  case  can  more  easily  be 
disposed  of  on  other  grounds. 

As  to  the  mortgage  given  tb  the  Fidelity  Trust  Com- 
pany, there  is  ample  evidence  to  sustain  the  finding  that 
the  same  was  the  first  lien  on  the  property,  although  the 
mortgage  was  not  recorded  until  after  Bradford  had 
delivered  to  Anderson  some  of  the  materials.  The  evi- 
dence reveals  the  fact  that  Bradford  had  actual  notice 
of  the  existence  of  this  mortgage  at  the  time  he  delivered 
the  first  item  of  materials.  Anderson  informed  the  man- 
ager of  Bradford's  business  not  only  that  he  was  about  to 
make  a  loan  on  the  property,  but  had  actually  mortgaged 
it  to  the  trust  company  before  any  materials  were  fur- 
nished. Therefore,  it  was  quite  immaterial  when  the 
mortgages  were  recorded.  Hubbard  was  entitled  to  the 
first  lien  on  the  property.  This  must  be  so,  when  section 
16,  chapter  73,  CJompiled  Statutes,  is  considered.  It  de- 
clares: "All  deeds,  mortgages,  and  other  instruments  of 
writing  which  are  required  to  be  recorded,  shall  take  ef- 
fect and  be  in  force  from  and  after  the  time  of  delivering 
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the  same  to  the  register  of  deeds  for  record,  and  not  be- 
fore, as  to  all  creditors  and  subsequent  purchasers  in 
good  faith  without  notice;  and  all  such  deeds,  mortgages, 
and  other  instruments  shall  be  adjudged  void  as  to  all 
such  creditors  and  subsequent  purchasers  without  notice, 
whose  deeds,  mortgages,  and  other  instruments,  shall  be 
first  recorded;  Pramded,  That,  such  deeds,  mortgages,  or 
other  instruments  shall  be  valid  between  the  pailies." 
It  is  obvious  that  under  this  section  a  mortgage  is 
effective  from  the  date  of  its  execution  as  to  all 
persons  having  actual  knowledge  of  the  execution  of 
the  mortgage,  but  only  from  the  date  of  the  record  of 
the  instrument  is  it  effective  as  to  creditors  and  subse- 
quent purchasers  in  good  faith  having  no  notice  of  the 
mortgage.  This  doctrine  does  not  conflict  with  the  hold- 
ing in  Henry  &  Coatsworth  Co.  v.  Fisherdick,  37  Nebr.,  207, 
or  Kilpatrick  v.  Kansas  City  d  B.  JB.  Co.,  38  Nebr.,  620.  In 
the  former  case  Holmes'  mechanic's  lien  was  given  pri- 
ority over  the  mortgage  of  Drexel  for  the  obvious  reason, 
as  stated  in  the  opinion  in  that  case,  p.  216,  "A  party  tak- 
ing a  mortgage  on  real  estate  is  bound  to  know  whether 
material  has  been  furnished  or  labor  performed  in  the 
erection  of  improvements  on  the  real  estate  within  the 
four  immediate  prior  months.  Drexel's  mortgage  was  a 
lien  only  on  the  interest  of  Mrs.  Bond  in  the  mortgaged 
property."  Holmes  commenced  furnishing  material  on 
August  5,  1889,  whitjh  was  prior  to  the  existence  of  the 
mortgage  to  Drexel,  which,  while  it  bore  date  August  1, 
1889,  was  not  in  fact  executed  until  about  August  26,  the 
day  it  was  recorded.  A  sentence  is  to  be  found  here  and 
there  in  the  opinion  in  that  case  which  taken  alone  might 
lead  one  to  infer  that  where  materials  are  furnished  for 
the  erection  of  a  building  prior  to  the  recording  of  a  pre- 
existing mortgage,  the  lien  of  the  material-men  will  have 
priority,  but  it  was  never  inteuded  to  so  announce  the 
rule.  In  Kilpatrick  t?.  Kansas  City  &  B.  R.  Co,,  supra,  the 
mortgage  was  by  a  railroad  company  existing  wholly  on 
paper,  which  at  the  time  had  acquired  no  property,  right 
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of  way,  or  franchise  whatever,  and  had  taken  no  steps 
towards  the  acquisition  of  either,  further  than  filing  arti- 
cles of  incorporation,  and  the  election  of  officers.  The 
mortgagee  was  to  furnish  substantially  all  the  money 
necessary  for  the  construction  of  the  proposed  railroad, 
and  the  money  loaned  was  turned  over  to  the  officers  of 
the  railroad  company  to  be  by  them  expended  in  the  work 
of  construction.  It  was  held  that  the  mortgagee  was  a 
promoter  or  builder  of  the  railroad,  and  that  the  lien  of 
the  mortgage  was  not  entitled  to  priority  over  the  lien  for 
the  labor  and  material  employed  in  the  construction. 
Manifestly  that  case  does  not  in  the  least  militate  against 
the  conclusion  reached  herein. 

The  following  cases  cited  by  plaintiff  are  not  in  point 
here:  Pickens  v.  Plattsmouth  Invcsffnent  Co.,  37  Nebr.,  272, 
282;  Bohn  Sash  d  Door  Co,  v.  Case,  42  Nebr.,  289;  Chap- 
man V,  Brewer  J  43  Nebr.,  896;  Wakefield  v.  Van  Dorn,  53 
Nebr.,  25.  They  cite  with  approval  Henry  d  Coatstcorih 
Co.  V.  Fisherdick,  ubi  sttpra,  on  some  one  of  the  many  prop- 
ositions decided  therein,  but  the  question  involved  in 
this  case  was  determined  in  none  of  them. 

It  is  clear  that  Danielson  should  not  have  been 
awarded  the  second  lien,  for  the  reason  it  was  not  estab- 
lished that  the  note  and  mortgage  given  by  Anderson 
to  Pierson  had  ever  been  transferred  or  assigned  to  Dan- 
ielson. The  answer  and  the  cross-petition  of  the  latter 
'  alleged  that  the  note  and  mortgage  -had  been  transferred 
and  assigned  to  him  and  that  he  was  the  owner  thereof. 
These  averments  having  been  put  in  issue  by  the  reply, 
it  devolved  upon  Danielson  to  establish  them  on  the  trial, 
as  to  plaintiff.  Such  proof,  however,  was  not  require<l 
as  to  the  Andersons,  as  they  did  not  by  any  pleading  con- 
trovert the  averments  in  Danielson's  cross-petition.  The 
decree  as  to  Hubbard  is  affirmed;  as  to  Danielson  it  is 
modified,  by  giving  him  the  third  lien,  and  plaintiff  the 
second  lien. 

Decree  modified. 
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Grand  Island  Mercantilb  Company  v.  Homer  L. 
McMeans. 

TnxD  JnmB  20, 1900.    No.  9,262. 

1.  Verdict:   Etidence.    Evidence  examined,  and  held  to  sustain  the 

verdict. 

2.  Preponderance  of  ETidence.    The  mere  fact  that  the  testimony 

of  the  plaintiff  is  contradicted  in  every  essential  particular  by 
that  of  the  defendant  does  not  necessarily  determine  that  the 
former  has  failed  to  make  out  his  case  by  a  preponderance  of 
the  evidence. 

3.  InstmctloxuB.     The  instructions  examined,  and  held  not  to  have 

made  a  comparison  between  the  testimony  of  one  witness  and 
that  of  another,  or  to  have  reflected  on  the  evidence  adduced  by 
the  defendant. 

Error  to  the  district  court  for  Hall  county.  Tried 
below  before  Thompson,  J.    Affirmed. 

W.  H.  Thompson^  for  plaintiff  in  error. 

J.  H.  Woolley  and  Charles  O.  Rycm,  contra. 

NORVAL,  0.  J. 

Homer  L.  McMeans  was  the  ticket  and  freight  agent 
of  the  Union  Pacific  Railroad  Company  at  Grand  Island. 
A  car  load  of  sugar  was  received  at  said  point  over  said 
railroad  from  San  Francisco  consigned  by  the  shipper, 
with  notice  to  deliver  the  sugar  to  the  Grand  Island  Mer- 
cantile Company.  The  freight  rate  thereon  from  the  ini- 
tial point  of  shipment  to  Omaha  was  |202,  which  sum 
was  paid  by  the  consignor.  For  some  reason  not  to  us 
apparent  the  rate  from  San  Francisco  to  Grand  Island 
was  f307.04,  or  |105.04  more  than  the  Omaha  rate  for 
hauling  the  car  a  considerably  shorter  distance.  Mc- 
Means, without  the  remainder  of  the  freight  having  been 
paid,  in  violation  of  the  rules  of  his  company,  delivered 
the  car  of  sugar  to  the  defendant,  and  the  former  was 
compelled  to,  and  did,  pay  the  remainder  of  the  freight 
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to  the  railroad  company.  He  instituted  this  action  to 
recover  the  amount  so  paid  from  the  Grand  Island  Mer- 
cantile Company,  and  was  successful  in  the  court  below. 

The  first  contention  is  that  there  is  an  entire  failure  of 
any  proof  tending  to  show  an  oral  request  of  the  defend- 
ant to  pay  the  freight  charges,  or  a  promise  of  the  de- 
fendant to  reimburse  McMeans  for  the  amount  of  freight 
advanced.  The  evidence  is  to  the  effect  that  on  the  ar- 
rival of  the  sugar  at  Grand  Island  the  car  was  not  set 
on  the  switch  for  unloading  because  of  the  unpaid  freight, 
and  Mr.  Peterson,  the  president  of  the  defendant,  was  so 
notified,  who  told  plaintiff  to  have  the  car  placed  upon 
the  switch  and  his  company  would  pay  the  freight 
charges.  In  compliance  with  this,  McMeans  caused  the 
car  to  be  set  on  the  switch,  and  the  defendant  accepted 
and  received  the  consignment  of  sugar.  Plaintiff  having 
violated  the  rules  and  regulations  of  the  railroad  com- 
pany in  delivering  the  freight  before  the  charges  had 
been  paid,  became  liable  there^r  to  his  employer,  and 
he  having  paid  the  freight  charges  to  the  railroad  com- 
pany, the  defendant  became  liable  to  him  for  the  amount 
so  paid.  Whether  the  railroad  company  was  entitled  to 
a  larger  sum  for  hauling  the  car  from  San  Francisco  to 
Grand  Island  than  was  the  rate  thereon  from  the  initial 
point  of  shipment  to  Omaha  is  not  a  material  question 
at  this  time,  since  the  defendant  obtained  the  car  on  the 
agreement  to  pay  the  charges.  Plaintiff  having  been 
compelled  to  pay  them  himself,  the  law  raised  the  prom- 
ise on  the  part  of  the  defendant  to  reimburse  him  there- 
for. It  follows  that  the  trial  court  committed  no  error 
by  the  exclusion  of  certain  exhibits  offered  by  the  de- 
fendant, and  that  the  evidence  sustains  the  verdict.  We 
have  examined  the  other  rulings  on  the  introduction  of 
evidence  and  find  no  prejudicial  error  therein. 

Exception  is  taken  to  instruction  8,  which  is  as  follows: 
"8.  If  you  find  from  the  evidence  that  the  plaintiff  paid 
the  money  as  alleged  in  plaintiff^s  petition,  and  that  said 
money  was  so  paid  at  the  request  of  the  defendant,  then 
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you  are  instructed  that  the  law  implies  a  promise  on 
part  of  defendant  to  repay  the  same  to  plaintiff,  and  then, 
and  in  that  ease,  if  you  And  that  the  same  has  not  been 
repaid,  you  should  find  for  the  plaintiff  for  the  sum  so 
paid  with  interest  at  7  per  cent  from  date  of  such  pay- 
ment." It  is  not  pointed  out  in  the  brief  of  defendant 
wherein  the  foregoing  instruction  is  faulty.  It  seems  to 
be  applicable  to  the  evidence,  and  is  within  the  issues 
tendered  by  the  pleadings. 

The  trial  court  properly  informed  the  jury,  in  the  ninth 
and  tenth  instructions,  that  they  had  nothing  to  do  with 
the  question  as  to  what  constituted  a  just  and  reasonable 
freight  rate  from  San  Francisco  to  Grand  Island.  The 
defendant  agreed  to  pay  the  freight  charges,  with  knowl- 
edge of  their  amount,  and  having  obtained  the  sugar  on 
that  promise,  it  can  not  urge  that  the  rate  was  ex- 
orbitant to  defeat  a  recovery  in  favor  of  the  plaintiflE. 

Complaint  is  also  made  of  the  fifth  instruction,  which 
reads:  "The  jury  are  further  instructed  that  it  does  not 
necessarily  follow  that  a  plaintiflE  has  failed  to  establish 
his  case  by  a  preponderance  of  proof  because  he  has  tes- 
tified to  a  state  of  facts  which  are  denied  by  the  testi- 
mony of  the  defendant.  In  such  a  case,  in  arriving  at 
the  truth,  the  jury  have  a  right  to  take  into  considera- 
tion every  fact  and  circumstance  proven  on  the  trial,  such 
as  the  situation  of  the  parties,  their  acts  af  the  time  of 
the  transaction  and  afterwards,  so  far  as  they  appear  in 
evidence;  their  statements  to  others,  if  any  proven  in 
relation  to  the  matters  in  question,  as  well  as  their  state- 
ments to  each  other,  as  well  as  their  appearance  on  the 
witness  stand  and  their  manner  of  testifying  in  the  case." 
This  portion  of  the  charge  was  not,  as  suggested  by  coun- 
sel, in  disparagement  of  the  testimony  of  defendant,  nor 
did  it  tend  to  strengthen  that  of  plaintiflE.  It  is  true  that 
he  did  not  fail  to  make  out  his  case  by  a  preponderance 
of  the  evidence,  merely  because  his  testimony,  in  every 
essential  matter,  was  contradicted  by  that  adduced  by 
bis  adversary.    The  preponderance  of  the  evidence  is  not 
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determined  by  such  a  rule*  Many  matters  enter  into  tke 
solution  of  the  question,  as  the  jury  were  properly  ad- 
vised by  the  court  below.  The  fifth  instruction  did  not, 
as  urged  in  argument,  compare  the  testimony  of  any  wit- 
ness or  party  with  that  of  another  witness  or  party. 
Argabright  v.  State,  49  Nebr.,  760,  cited  by  the  defendant, 
is  inapplicable  here.  There  the  trial  court,  in  its  instruc- 
tions, specifically  named  certain  witnesses  for  the  de- 
fense and  cautioned  the  jury  that,  if  they  had  testified 
falsely  as  to  any  material  matter,  their  testimony  should 
be  wholly  rejected  where  uncorroborated  by  other  cred- 
ible evidence.  Manifestly  it  was  error  to  so  advise  the 
jury.  But  no  instruction  of  that  import  was  given  in  the 
case  at  bar. 

The  sixth  instruction  was  apt  The  evidence  was  so 
conflicting  that  it  would  have  sustained  a  verdict  for 
either  party. 

No  reversible  error  having  been  called  to  our  attention, 
the  verdict  and  judgment  are 

Affirmed. 


Margaubt  E.  Do\^y  et  al.  v.  Elizabeth  McCullough 

BT  AL.. 
Filed  June  20, 1900.    No.  10,465. 

1.  Appeal:    Superhedas  Bond.   An  appeal   to  this  conrt  does  not 

operate  as  a  stay  of  proceedings,  unless  the  appellant  shaU  exe- 
cute a  supersedeas  bond  within  twenty  days  from  the  entry  of 
such  decree,  conditioned  as  required  by  section  677  of  the  Code 
of  Civil  Procedure. 

2.  Appraisement:  Objections:   Timb.    AU  objections  to  the  appraise- 

ment of  property,  to  be  available,  must  be  made  before  the  sale. 

3. :    Copy:    Filing  with  Clerk.    A  copy  of  the  appraisement 

is  required  to  be  filed  with  the  clerk  of  the  district  court  before 
the  property  is  advertised  for  sale. 

Error  to  the  district  court  for  Cass  county.    Tried 
below  before  Ramsey,  J,    Affirmed. 
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A.  N.  Sullwafiy  for  plaintiffs  in  error. 
O.  8.  Polk  and  Jesse  L.  Root,  contra. 

NORVAL,  C.  J. 

This  is  an  error  proceeding  to  review  an  order  confirm- 
ing the  sale  of  real  estate  under  a  decree  foreclosing  a 
tax  lien.  The  grounds  urged  in  the  court  below  for  va- 
cating the  sale  were:  (1.)  That  an  appeal  had  been  prose- 
cuted from  the  decree  of  foreclosure  and  a  supersedeas 
bond  given.  (2.)  The  property  was  appraised  too  low. 
(3.)  Lots  10  and  11  were  appraised  together.  (4.)  No  copy 
of  the  appraisement  was  filed  in  the  oflftce  of  the  clerk  of 
the  district  court  within  the  time  required  by  law.  The 
same  points  only  are  raised  by  the  petition  in  error.  The 
appeal  from  the  decree  of  foreclosure  did  not  stay  the 
carrying  into  effect  its  provisions,  as  no  supersedeas  bond 
was  given  by  the  appellants  within  twenty  days  after 
the  decree  was  rendered,  as  section  677  of  the  Code  of 
Civil  Procedure  required. 

No  objection  to  the  appraisement  having  been  made 
before  the  sale,  this  court  is  not  called  upon  to  determine 
whether  the  premises  were  appraised  too  low,  or  whether 
each  lot  should  have  been  separately  appraised.  A  copy 
of  the  appraisement  was  deposited  by  the  sheriff  in  the 
office  of  the  clerk  of  the  district  court  before  the  property 
was  advertised  for  sale.  This  was  all  the  law  required. 
The  order  of  confirmation  is 

AFFntBfM>. 


Young  Men's  Christian  Association  of  Lincoln  v. 
Frank  Rawlings. 

Filed  June  20, 1900.    No.  10,805. 

Witness:  Cbedibilitt:  Record  op  Convictiow.  The  record  of  con- 
Tiction  ol  an  offense  below  the  grade  of  a  felqny  is  not  admiqr 
sible  to  affect  the  credibility  of  a  witness, 
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Error  to  the  district  court  for  Lancaster  county. 
Tried  below  before  Holmes,  J.    Affirmed. 

Rickctts  d  Wilson  and  F.  M.  Hall,  for  plaintiff  in  error: 

Three  classes  of  crimes  at  common  law  rendered  the 
prepetrator  infamous.  They  were  treason,  felony  and 
crimen  falsi.  The  crime  charged  in  the  information  in 
this  case  clearly  falls  within  the  definition  crimen  falsi. 
The  following  definitions  have  been  given  by  the  courts 
and  law  writers  of  ci^imen  falsi: 

"The  crime  of  deceiving  or  falsifying.  At  common 
law,  any  offense  involving  falsehood,  and  which  might 
injuriously  affect  the  administration  of  justice  by  the  in- 
troduction of  falsehood  and  fraud."  Anderson's  Diction- 
ary of  Law. 

The  crime  charged  belongs  to  the  class  known  as  in- 
famous, which  includes  every  species  of  the  crimen  falsi, 
such  as  forgery,  perjury,  subornation  of  perjury,  and  of- 
fenses affecting  the  public  administration  of  justice. 

"At  common  law,  any  crime  which  may  injuriously 
affect  the  administration  of  justice,  by  the  introduction 
of  falsehood  and  fraud."    Bouvier's  Law  Dictionary. 

At  common  law,  conviction  of  such  a  crime  rendered 
the  party  infamous  and  wholly  unworthy  of  credit.  Now, 
by  statute,  the  competency  of  the  party  as  a  witness  is 
restored;  but  his  conviction  may  still  be  shown  for  the 
purpose  of  affecting  his  credibility.  Webb  v.  State,  29  Ohio 
St.,  351,  358. 

Where  the  testimony  of  a  witness  is  material,  it  is  re- 
versible error  to  exclude  an  offer  to  show  by  his  cross- 
examination  that  he  has  been  convicted  of  a  crime,  there 
being  no  objection  on  the  ground  that  a  direct  question 
should  be  asked.  Perham  v.  Noel  47  N.  Y.  S.,  100,  20  App. 
Div.,  516. 

BilUngsley  d  Greene,  contra. 
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NORVAL,  C.  J. 

This  cause  was  before  us  at  the  January  term,  1896, 
when  a  judgment  recovered  by  the  plaintiflE  was  reversed. 
48  Nebr.,  216.  The  last  trial  resulted  in  a  judgment  in 
favor  of  defendant.  To  obtain  a  reversal  thereof,  this 
error  proceeding  is  prosecuted  by  the  unsuccessful  party. 

The  action  was  upon  a  subscription  contract.  The  an- 
swer put  in  issue  each  and  every  averment  of  the  peti- 
tion. The  defendant  was  a  witness  in  his  own  behalf. 
He  had  been  previously  adjudged  guilty  of  contempt  of 
court  by  reason  of  his  having  attempted  to  bribe  a  juror, 
and  was  fined  therefor  flOO.  For  the  purpose  of  affect- 
ing his  credibility  in  the  present  case  the  plaintiflE  oflEered 
in  evidence  said  judgment  of  conviction,  to  which  de- 
fendant objected;  the  objection  was  sustained  and  the 
offered  testimony  excluded.  Upon  this  ruling  alone  a 
reversal  is  sought.  Section  330  of  the  Code  of  Civil  Pro- 
cedure declares:  "Facts  which  have  heretofore  caused 
the  exclusion  of  testimony  may  still  be  shown  for  the 
purpose  of  lessening  its  credibility."  Section  338  of  said 
Code  provides:  "A  witness  may  be  interrogated  as  to  his 
previous  conviction  for  a  felony.  But  no  other  proof  of 
such  conviction  is  competent  except  the  record  thereof.'' 
It  is  obvious  that,  if  it  were  not  for  the  last  section 
quoted,  the  proof  tendered  was  admissible  under  section 
330,  as  tending  to  aflfect  the  credibility  of  the  defendant 
as  a  witness.  But  said  section,  in  its  scope  and  purpose, 
is  modified  by  section  338.  It  allows  the  admission  of  a 
witness  that  he  had  been  convicted  of  a  felony,  or  the 
record  of  such  conviction,  to  be  received  as  evidence.  Said 
section  clearly  excludes  the  idea  that  the  conviction  of 
an  oflfense  below  the  grade  of  a  felony  is  admissible  to 
aflfect  the  credibility  of  a  witness.  Argument  can  not 
make  it  plainer.  The  defendant  not  having  been  con- 
victed of  a  felony,  the  testimony  offered  was  properly 
excluded. 

Affirmed. 
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I S  ^  Andrew  Hawkins  v.  State  op  Nebraska. 

1  62    1321 

Filed  Jxhyb  20, 1900.    No.  11,130. 

1.  Murder:    Information:     Coxjnty  Attobnet.    A  pros'ecution  for 

murder  may  be  by  informatiou  filed  by  the  county  attorney. 

2.  Venue:    Cibcumstantial   Evidence.     The  venue  of  a   homicide 

may  be  established  by  circumstantial  evidence. 

3.  :  Locus  CoRPOBis.   In  a  prosecution  for  murder,  evidence  of 

the  finding  of  the  body  of  the  person  alleged  to  have  been  mur- 
dered, in  an  old  well  which  had  been  subsequently  filled,  situate 
in  Frontier  county,  is  sufficient,  in  the  absence  of  other  proof, 
to  w^arrant  the  jury  in  concluding  that  the  homicide  was  com- 
mitted in  that  county. 

4.  Assignment  of  Error.    The  assignment  in  a  petition  in  error  of 

"errors  of  law  occurring  during  the  trial,  duly  excepted  to,"  is 
insufficient  to  present  for  review  the  rulings  of  the  trial  court 
admitting  or  excluding  testimony. 

5. .    An  assignment  in  a  petition  in  error  should  specifically 

indicate  the  ruling  of  which  complaint  is  made. 

6.  :  iNsmucTiONB.    Instructions  should  be  assigned  specifically 

in  the  petition  in  error. 

Error  to  the  district  court  for  Frontier  county.  Tried 
below  before  Norris,  J.    Affirmed, 

W.  R,  Starr  and  J.  L.  White,  for  plaintiff  in  error,  on 
the  question  of  venue,  cited:  Constitution,  Bill  of 
Rights,  sec.  11;  Olive  v.  State,  11  Nebr.,  1;  State  v.  CrinJc- 
law,  40  Nebr.,  759. 

Cmistantine  J.  Smyth,  Attorney  Ghneral,  Willis  D.  Old- 
hum,  Deputy,  and  W.  S.  Morlan,  contra,  on  proof  of 
corpus  delicti,  cited:  McCulloch  v.  State,  48  Ind.,  109; 
People  V.  Palmer,  109  N.  Y.,  110;  Oray  v.  Common- 
wealth,  101  Pa.  St.,  380;  Marion  v.  State,  20  Nebr.,  233. 
As  to  statements  of  deceased  being  part  of  res  gestw: 
Hunter  v.  State,  40  N.  J.  Law,  537;  Commonwealth  v. 
Werntz,  29  Atl.  Rep.  [Pa.],  272;  State  v.  Thompson,  132 
Mo.,  322;  State  v.  Tincenty  24  la.,  571;  Lambert  v.  People, 
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29  Mich.,  71;  DriscoU  v.  People,  47  Mich.,  413.  As  to  in- 
cumbering the  record  with  repeated  instructions:  Olive 
V.  State,  supra;  Binfield  v.  State,  15  Nebr.,  489;  Comstock 
V.  State,  14  Nebr.,  208;  Kerkow  v.  Bauer,  15  Nebr.,  167; 
Kopplekom  v.  Huffman,  12  Nebr.,  100. 

NORVAL,  C.  J. 

Andrew  Hawkins  was  charged  in  an  information  filed 
in  the  district  court  of  Frontier  county  with  having  mur- 
dered one  Thomas  Jensen.  The  accused  was  tried,  a  ver- 
dict of  murder  in  the  first  decree  was  returned,  and  life 
imprisonment  in  the  penitentiary  was  the  punishment  im- 
posed.   The  record  of  the  proceedings  is  here  for  review. 

Thomas  Jensen  at  the  time  of  his  death  was  a  widower 
about  70  years  old,  and  at  various  times  resided  at  Indi- 
anola,  in  Red  Willow  county.  He  was  possessed  of  con- 
siderable means,  and  loaned  his  money  on  real  estate 
mortgages  in  Kansas  and  Nebl'aska.  He  would  fre- 
quently leave  Indianola  and  not  return  for  months.  In 
the  fall  of  1897,  he  returned  to  Indianola  from  an  ex- 
tended absence;  and  about  the  middle  of  December  of 
that  year  he  was  seen  alive  in  that  village,  when  he  dis- 
appeared. His  relatives  instituted  a  search  for  him  in  the 
summer  of  1898,  and  currency  having  been  given  to  the 
rumor  that  perhaps  Jensen  had  been  foully  dealt  with, 
a  general  search  for  his  remains  was  instituted  by  the* 
people  of  Frontier  county,  which  resulted  in  the  finding 
of  the  body  of  Jensen  on  August  9,  1898,  in  the  bottom 
of  a  deep  well  in  a  canyon  situate  on  lands  adjoining  the 
accused  in  Frontier  county  and  about  four  miles  from 
the  Red  Willow  county  line.  Suspicion  at  once  was  di- 
rected towards  Hawkins.  A  coroner's  inquest  was  held, 
at  the  close  of  which  a  warrant  was  issued  against  Hawk- 
ins, upon  which  he  was  arrested  for  the  crime  of  murder. 
The  county  attorney  filed  an  information  in  the  district 
court  of  Frontier  county,  and  conviction  followed. 

It  is  urged  that  the  court  below  had  no  jurisdiction 
to  try  the  cause  or  sentence  the  accused,  for  two  rea- 
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sons:  First,  there  was  no  presentment  or  indictment  by 
a  grand  jury,  but  that  Hawkins  was  tried  and  con- 
victed upon  an  information  filed  by  the  county  attorney, 
and  second,  the  oflfense  was  not  committed  in  Frontier 
county. 

The  first  contention  is  not  new.  The  question  has 
been  considered  and  decided  by  this  court  in  Miller  v. 
State,  29  Nebr.,  437;  Bolln  v.  State,  51  Nebr.,  581,  where  it 
is  ruled  that  prosecutions  for  felonies  may  be  had  on  in- 
formations filed  by  the  county  attorney. 

The  other  objection  lacks  merit.  It  is  true  no  witness 
testified  that  Jensen  was  murdered  in  Frontier  county, 
the  conviction  being  based  largely  upon  circumstantial 
evidence.  It  is  uncontradicted  that  Jensen's  body  was 
found  in  an  old  well,  which  had  been  partially  filled, 
in  Frontier  county,  several  miles  from  the  county 
line,  conclusively  showing  that  the  body  was  thrown 
into  the  well  by  some  one.  This  evidence,  unex- 
plained, was  sufficient  to  justify  the  jury  in  concluding 
that  the  homicide  was  committed  in  Frontier  county. 
Commonucealth  v.  Costley,  118  Mass.,  1.  The  venue  in  a 
criminal  case  may  be  established  by  circumstantial  evi- 
dence, like  any  other  fact.  State  v.  West,  69  Mo.,  401; 
Weinecke  v.  State,  34  Nebr.,  14. 

It  is  urged  that  the  evidence  is  insufficient  to  sustain 
a  conviction  in  this  case.  That  the  lifeless  body  found 
in  the  well  was  that  of  Thomas  Jensen,  and  that  he  was 
murdered  by  some  one,  was  not  questioned  by  defendant, 
and  the  corpus  delicti  is  clearly  established  by  the  evi- 
dence. Frank  Green,  S.  R.  Smith  and  Dr.  Chase,  the  cor- 
oner, testified  to  the  recognition  of  the  features  of  the 
body  as  that  of  Thomas  Jensen.  An  overcoat  and  shoes 
found  with  the  body  were  identified  by  T.  J.  Crouch  as 
those  owned  by  Jensen.  Writing  in  a  memoranda  book 
found  in  the  pocket  of  the  coat  taken  from  the  well  was 
identified  by  A.  H.  Kidd  as  the  handwriting  of  the  de- 
ceasecT.  '  Dr.  J.  M.  Parott  identified  the  false  teeth  taken 
from  the  mouth  of  deceased  as  a  set  he  had  repaired  for 
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Thomas  Jensen  in  Stockville.    The  identification  of  the 
body  was  complete. 

Evidence  was  introduced  tending  to  show  that  on  De- 
cember 13, 1897,  the  day  on  which  witnesses  for  the  state 
testified  to  having  last  seen  Jensen  alive,  the  deceased 
told  at  least  two  persons  that  he  was  going  from  Indi- 
anola  to  the" defendant's  home  that  evening,  a  distance  of 
several  miles,  and  one  person  testified  he  saw  the  accused, 
Jensen,  and  another  person  riding  together  on  the  road 
between  Indianola  and  the  defendant's  home;  that  early 
in  February,  1898,  Hawkins  purchased  the  land  on  which 
the  well  was  located  and  filled  in  about  12  feet  of  the 
well  with  manure  and  straw;  that  he  had  threatened  the 
life  of  Jensen.  These  facts  with  others  disclosed  by  this 
record  were  ample  to  convict  the  accused  of  the  crime. 
The  jury  could  have  had  no  doubt  of  his  guilt,  and  upon 
the  record  before  us  we  entertain  none. 

Complaint  is  madp  in  the  brief  of  defendant  of  various 
rulings  of  the  court  on  the  admission  and  exclusion  of 
testimony.  The  assignments  in  the  petition  in  error  re- 
lating thereto  are  as  follows: 

"3.  Errors  of  law  occurring  during  the  trial,  duly  ex- 
cepted to. 

"10.  The  court  erred  in  the  admission  of  incompetent 
testimony  over  the  objections  of  the  plaintiff. 

"11.  The  court  erred  in  excluding  testimony  offered 
by  the  plaintiff,  material  to  the  case." 

These  assignments  in  the  petition  in  error  are  entirely 
too  general  to  present  to  this  court  any  question  for  re- 
view. Madsen  v.  State,  44  Nebr.,  631;  Moore  v.  Hubbard,  45 
Nebr.,  612;  Murphy  v.  Oould,  40  Nebr.,  728;  Houston  v.  City 
of  Omaha,  44  Nebr.,  63;  Wanzer  v.  State,  41  Nebr.,  238; 
Cortelyou  v.  Maben,  40  Nebr.,  512;  Wiseman  v.  ZAegler,  41 
Nebr.,  886. 

It  is  insisted  that  the  judgment  should  be  reversed  for 
errors  in  the  giving  and  refusing  of  instructions.  These 
are  assigned  in  the  petition  in  error  thus: 

"12.  The  court  erred  in  giving  instructions  1,  2,  3,  4,  5, 
6,  7,  8,  9, 10, 11,  and  12  on  its  own  motion. 
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"13.  The  court  erred  in  refusing  to  give  instructions 
1,  6,  7,  9  and  10  asked  by  the  plaintilBf." 

This  court  has  said  repeatedly  that  an  assignment  of 
error  as  to  the  giving  or  refusing  .of  instructions  en  masse 
is  unavailing  unless  well  taken  as  to  all  the  instructions 
in  the  group.  More  than  one  of  the  instructions  given, 
of  which  complaint  is  made,  is  free  from  error  and  at 
least  one  of  the  requests  to  charge  was  properly  refused. 
The  assignments  are  overruled,  with  the  suggestion  that 
a  careful  examination  of  the  instructions  given,  aa  well 
as  refused,  convinces  us  that  the  court  below  committed 
no  error  prejudicial  to  the  accused  in  its  rulings  relating 
to  instructions.  The  defendant  was  accorded  a  fair  and 
impartial  trial,  and  was  convicted  upon  sufficient  evi- 
dence and  in  accordance  with  the  law. 


Affirmed. 


State  of  Nebraska  v.  Walter  P.  Byrum. 

Filed  June  20. 1900.    No.  11,221. 

1.  Enactment  of  JjKifi  Presumptive  Evidence.  The  General  Stat- 
utes of  1873  are  presumptive,  but  not  conclusive,  evidence  of 
enactment  of  a  law  published  therein. 

2. :    Enrolled  Law:    Printed  Publication:    Variance.    When 

there  is  a  variance  between  an  enrolled  law  deposited  with  the 
secretary  of  state  and  a  printed  publication  thereof,  under 
legislative  authority,  the  enrolled  act  governs  and  controls. 

3.  Amendatory  Act:  Repeal:  Constitutional  Requirement.  A 
purely  amendatory  act  must  set  out  the  section  as  amended, 
and,  in  addition,  contain  a  provision  for  the  repeal  of  the  old 
section  sought  to  be  amended. 

4. :    Adultery:    Invalid  Law.    The  act  of  1875  (Session  Laws, 

p.  2),  amendatory  of  certain  sections  of  the  Criminal  Code,  in- 
cluding section  208,  relating  to  adultery,,  is  invalid,  since  it  con- 
tained no  provision  for  the  repeal  of  the  sections  amended  as 
by  the  constitution  required. 

5.  Construction  of  Statute:  Meaning  of  Words.  In  construing  a 
statute,  words  should  be  given  their  usual  meaning. 
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6.  Deflnition  of  Adultery.  Under  section  208  of  the  Criminal  Code 
a  single  act  of  sexual  intercourse  by  a  married  man  with  an 
unmarried  woman  constitutes  the  crime  of  adultery. 

Error  to  the  district  court  for  Stanton  county.  Tried 
below  before  Graves,  J.  Writ  of  error  by  the  state.  Ex- 
ceptions sustained. 

Gonstantine  J.  Smyth,  Attorney  General,  Willis  D.  Old- 
ham, Deputy,  G.  A.  Eberly  and  W.  W.  Young,  for  the  state: 

The  term  "adultery,"  as  used  in  the  Criminal  Code  of 
this  state,  is  properly  defined  as  "voluntary  sexual  in- 
tercourse of  a  married  person  with  a  person  other  than 
the  offender's  husband  or  wife."  Bouvier's  Law  Diction- 
ary, Rawle's  revision,  vol.  1,  title  "Adultery";  2  Whar- 
ton, Criminal  Law,  sec.  1721a;  Bailey  v.  State,  36  Nebr., 
808. 

The  statute  provides  for  three  classes  of  cases:  first, 
where  a  man  commits  adulteiy;  second,  if  he  deserts 
his  wife  and  lives  and  cohabit.s  with  another  woman  in  a 
state  of  adultery;  third,  if  living  with  his  wife  he  shall 
keep  any  other  woman  and  w^antonly  cohabit  with  her 
in  a  state  of  adultery.  Lord  v.  State,  17  Nebr.,  527;  Crimi- 
nal Code,  sec.  208. 

This-  court  has  recognized  the  fact  that  it  is  a  crime 
committed  against  the  wife  of  the  guilty  husband;  and 
this  is  the  reason  assij:,ned  for  the  rule  which  makes  her 
a  competent  witness  against  her  husband  where  he  is 
charged  with  adultery.  Owens  v.  State,  32  Nebr.,  167, 
174. 

John  A,  Ehrhardt  and  John  B.  Barnes,  contra: 

If  the  court  holds  that  the  portion  of  the  statute  which 
reads,  "If  any  married  man  shall  commit  adultery,"  is 
sufficient  without  any  further  words  to  base  a  criminal 
charge  upon,  then  this  court  is  driven  to  the  common  law 
definition  of  adultery  in  order  to  aid  the  statute.  We 
can  not  go  anywhere  else,  and  the  common  law  states 
the  rule  to  be  that  an  act  of  sexual  intercourse  between 
29 
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a  married  man  and  an  unmarried  woman  is  not  adultery 
on  the  part  of  the  man.  1  Am.  &  Eng.  Ency.  of  Law 
[2.1  ed.],  747;  Ohio  v.  Connoway,  Tappaji  [Ohio],  90;  Sfate 
V,  Armstrong,  4  Minn.,  251. 

It  is  the  living  and  cohabiting  together  in  a  state  of 
adultery  that  constitutes  the  offense.  Maxwell,  Crimi- 
nal Procedure,  p.  94. 

It  is  the  married  man,  who,  living  with  his  wife,  keeps 
another  woman  and  wantonly  cohabits  with  her  in  a 
state  of  adulti^ry. 

The  information  charges  none  of  these  several  situa- 
tions.   Surcnic  i\  State,  59  Nebr.,  269. 

The  information  must  charge  the  language  of  the 
statute.    Maxwell,  Criminal  Procedure,  p.  70. 

NORVAI.,   C.   J. 

An  information  was  filed  by  the  county  attorney  of 
Stanton  county  in  the  district  court  of  that  county  charg- 
ing "that  Walter  P.  Byrum,  on  the  19th  day  of  Jun^  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-nine,  in  said  county  and  state  aforesaid,  being 
then  and  there  married  to  and  the  lawful  husband  of 
one  Lizzie  Byrum  then  alive,  did  then  and  there  commit 
the  crime  of  adultery  with  one  Lena  Ackels  an  unmarried 
woman,  by  he,  the  said  Walter  P.  Byrum  then  and  there 
having  carnal  knowledge  of  the  body  of  her,  the  said 
Lena  Ackels."  The  defendant  interposed  to  the  informa- 
tion a  general  demurrer,  which  the  court  below  sustained 
and  dismissed  the  cause.  This  is  a  proceeding  brought 
by  the  county  attorney,  under  section  515  of  the  Criminal 
Code,  to  review  said  decision.  The  main  question  is 
whether  a  single  act  of  sexual  intercourse  by  a  married 
man  with  a  single  woman  is  adultery  subjecting  him  to 
the  penalty  prescribed  by  section  208  of  the  Criminal 
Code.  This  section  in  its  original  form  was  passed  by  the 
legislature  in  1873,  and  as  carried  into  the  General 
Statutes  of  that  year  reads  as  follows: 

Sec.  208.    If  any  married  woman  shall  hereafter  com- 
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mit  adultery,  or  desert  her  husband,  and  live  and  cohabit 
with  another  man,  in  a  state  of  adultery,  she  shall,  upon 
conviction  thereof,  be  imprisoned  in  the  jail  of  the  county, 
not  exceeding  one  year,  and  if  any  married  man  shall 
hereafter  commit  adultery,  desert  his  wife,  and  live  and 
cohabit  with  any  other  woman,  in  a  state  of  adultery;  or 
if  any  married  man,  living  with  his  wife,  shall  keep  any 
other  woman,  and  notoriously  cohabit  with  her,  in  a  state 
of  adultery;  or  if  any  unmarried  man  shall  live  and  co- 
habit with  a  married  woman,  in  a  state  or  adultery;  every 
person  so  offending,  shall  be  fined  in  any  sum  not  exceed- 
ing two  hundred  dollars,  and  be  imprisoned  in  the  jail  of 
the  county  not  exceeding  one  year."  The  enrolled  bill 
in  the  office  of  the  secretary  of  state  discloses  that  the 
word  "or"  appears  in  the  section  following  the  word 
"adultery"  and  preceding  "desert."  The  omission  of  the 
disjunctive  conjunction  from  the  published  law  changes 
somewhat  the  meaning  of  the  section,  since  if  the  section 
is  read  without  "or"  inserted  at  the  place  indicated  it 
would  require  a  married  man  to  "commit  adultery,  de- 
sert his  wife,  and  live  and  cohabit  with  any  other  woman 
in  a  state  of  adultery" — all  of  these  things — to  become 
amenable  to  the  penalty  prescribed  by  this  section;  while 
if  the  section  is  construed  with  the  word  "or"  inserted, 
the  commission  of  any  one  of  the  acts  designated  in  the 
section  quoted  constitutes  the  crime  of  adultery.  As  the 
information  in  this  case  does  not  charge  that  the  defend- 
ant deserted  his  wife  and  lived  and  cohabited  with 
another  woman,  it  therefore  is  important  whether  the  en- 
rolled bill  or  the  published  statutes  controls.  The  Gen- 
eral Statutes  of  1873  were  printed  and  published  by  the 
authority  of  the  legislature,  and  such  fact  is  presumptive 
evidence  of  the  general  laws  of  this  state  in  force  at  the 
close  of  the  session  of  the  legislature  of  1873.  But  it  is 
very  evident  that  where  there  is  a  variance  between  an 
enrolled  law  and  the  printed  publication  thereof,  au- 
thorized by  the  legislature,  the  latter  must  yield  to 
the  former.    No  erroneously  printed  statute  or  law,  by 
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legislative  sanction,  can  take  the  place  of,  or  override, 
the  law  as  actually  passed,  enrolled,  approved  and  depos- 
ited in  the  office  of  the  secretary  of  state,  the  proper  cus- 
todian. There  is  no  escaping  the  conclusion  that  section 
208,  as  the  same  originally  passed,  made  a  married  man 
amenable  to  its  provisions  who  either  committed  a  single 
act  of  adultery  or  who  deserted  his  wife  and  lived  and 
cohabited  with  any  other  woman  in  a  state  of  adultery. 

The  legislature  of  1875  attempted  to  amend  said  sec- 
tion 208  so  as  to  read  thus: 

"Sec.  208.  If  any  married  woman  shall  hereafter  com- 
mit adultery,  or  desert  her  husband  and  live  and  cohabit 
with  another  man  in  a  state  of  adultery,  she  shall,  upon 
conviction  thereof,  be  imprisoned  in  the  jail  of  the  county 
not  exceeding  one  year;  and  if  any  married  man  shall 
hereafter  commit  adultery,  or  desert  his  wife  and  live  and 
cohabit  with  any  other  woman  in  a  state  of  adultery,  or  if 
any  married  man  living  with  his  wife  shall  keep  any 
other  woman  and  wantonly  cohabit  with  her  in  a  •state 
of  adultery,  or  if  any  unmarried  man  shall  live  and  co- 
habit with  a  married  woman  in  a  state  of  adultery,  every 
person  so  offending  shall  be  fined  in  any  sum  not  exceed- 
ing two  hundred  dollars,  and  be  imprisoned  in  the  jail  of 
the  county  not  exceeding  one  year."  Session  Laws,  1875, 
p.  11. 

But  the  amendment  of  1875  is  invalid,  because  the  act 
of  1875  contained  no  provision  for  the  repeal  of  the  origi- 
nal section  attempted  to  be  amended.  Reynolds  v.  State,  53 
Nebr.,  761.  At  the  last  session  of  the  state  legislature 
held  in  1899  said  section  208  was  amended.  But  this 
last  amendment  not  having  become  effective  at  the  time 
the  adulterous  act  was  charged  in  the  information  to 
have  taken  place,  such  amendment  is  not  applicable  in 
this  case,  but  the  information  must  stand  or  fall  under 
the  original  section  208  quoted  above,  not  as  it  appears 
in  the  General  Statutes  of  1873,  but  as  it  actually  passed, 
as  disclosed  by  the  enrolled  bill.  To  charge  a  crime  of 
adultery  thereunder,  against  a  married  man,  it  is  not 
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essential  that  the  information  aver  that  the  accused  de- 
serted his  wife  and  lived  and  cohabited  with  another 
woman  in  a  state  of  adultery,  since  the  statute  declares 
that  "if  any  married  man  shall  hereafter  commit  adul- 
tery," he  shall  be  liable  upon  conviction  to  the  penalty 
prescribed  by  said  section  208.  A  single  act  of  sexual 
intercourse  by  a  married  man  with  a  single  woman  con- 
stitutes the  crime  of  adultery.  But  it  is  argued  that  this 
doctrine  is  opposed  to  the  common  law  definition  of  adul- 
tery. At  common  law  adultery  was  not  a  crime,  but 
adultery  was  punishable  by  the  Ecclesiastical  courts,  and 
according  to  the  Ecclesiastical  law,  unlawful  sexual  in- 
tercourse by  a  married  man  with  another  woman,  whether 
she  be  married  or  single,  constitutes  adultery.  But  we 
are  not  driven  to  the  Ecclesiastical  law  for  the  definition 
of  adultery.  Prior  to  the  enactment  of  the  Criminal 
Code  there  had  existed  in  Nebraska  a  statute  authorizing 
a  divorce  "when  adultery  has  been  committed  by  any 
husband  or  wife."  Revised  Statutes,  1866,  ch.  16,  sec.  6. 
Without  any  legislative  definition  of  the  word  "adultery" 
as  used  in  the  divorce  statute,  divorces  had  been  fre- 
quently granted  upon  proof  of  a  single  act  of  adultery 
committed  by  the  husband  or  wife  with  a  person  of  the 
opposite  sex  whether  married  or  single.  In  passing  the 
Criminal  Code  in  1873,  the  legislature  must  have  had  in 
view  the  meaning  of  adultei-y  as  used  in  the  divorce 
statute  as  adopted  by  the  courts  and  employed  the  word 
in  the  same  sense  in  section  208.  In  construing  a  statute, 
words  should  be  given  their  usual  and  well  recognized 
meaning.  There  is  no  escaping  the  conclusion  that  the 
information  charged  a  crime.  2  Wharton,  Criminal  Law, 
sec.  1721;  Bishof),  Statutory  Crimes,  sees.  655,  656;  Bailey 
V.  State,  36  Nebr.,  808;  Commonwealth  v.  Call,  38  Mass.,  509; 
Helfrich  v.  Commonicealth,  33  Pa.  St.,  68;  State  v.  Fellows, 
50  Wis.,  65;  Cook  v.  State,  11  Ga.,  53;  State  v.  Glaze,  9  Ala., 
283;  White  V.  State,  74  Ala,,  31;  Miner  v.  People,  58  111.,  59; 
State  V.  Hutchinson,  36  Me.,  261 ;  Territory  v,  Whiteombj  1 
Mont.,  359;  Holdren  v.  State,  29  Ohio  St.,  651. 
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The  exceptions  of  the  county  attorney  are  accordingly 
sustained. 

Exceptions  sustained. 


Andrew  J.  McArthur  v.  State  op  Nebraska. 

Filed  Junk  20, 1900,    No.  11,231. 

1.  Intoxicating  Liquor:    Distinct  Sales:   Joinder  in  Infobmation: 

Election.  Several  unlawful  sales  of  intoxicating  liquors  may  be 
joined  in  the  same  information,  and  the  state  will  not  be  re- 
quired to  elect  upon  which  count  it  will  rely  for  a  conviction. 

2.  :    Limitation.     A  prosecution  for  the  sale  of  intoxicating 

liquors  without  a  license  must  be  brought  within  eighteen 
months  from  the  commission  of  the  offense. 

3.  Instruction:    Prejudice.     A  judgment  will  not  be  reversed  for 

the  giving  of  an  erroneous  instruction  where  it  is  manifest  that 
the  complaining  party  could  not  have  been  thereby  prejudiced. 

4.  Reasonable  Doubt:    Conjecture.    The  definition  of  a  reasonable 

doubt  contained  in  the  instructions  did  not  permit  the  jury  to 
enter  the  field  of  conjecture,  but  confined  them  to  the  consid- 
eration of  the  evidence  adduced  on  the  trial. 

Error  to  the  district  court  for  Custer  county.  Tried 
below  before  Sullivan,  J.    Affirmed. 

G.  L.  Outterson  and  Wall  &  Williams,  for  plaintiff  in 
error. 

Cotistajifine  J.  Smythy  Attorney  General,  Willis  D.  Old- 
ham,  Deputy,  and  L.  E.  Kirkpatrick,  contra. 

NORVAL,  C.  J. 

An  information  filed  in  the  court:  below  contained  24 
counts  charging  the  defendant  with  as  many  different 
sales  of  intoxicating  liquors  without  a  license.  Before 
verdict,  the  state  dismissed  as  to  17  counts,  and  the  ac- 
cused was  found  guilty  on  the  remaining  7  counts,  and 
was  fined  f  100  for  each  of  the  offenses  of  which  he  was 
convicted.    The  defendant  filed  a  motion  prior  to  the  trial 
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to  require  the  county  attorney  to  elect  upon  which  count 
he  would  proceed  to  trial,  which  motion  was  denied,  and 
the  ruling  is  now  assailed.  The  decision  on  this  point 
was  proper.  Burrell  v.  State,  25  Nebr.,  581.  In  that  case 
the  indictment  charged  the  defendant  with  15  distinct 
violations  of  law  by  selling  intoxicating  liquors,  and  it 
was  ruled  that  the  several  offenses  could  be  joined  in  the 
same  indictment,  and  a  conviction  could  be  had  for  each 
offense.  It  logically  follows  that  the  state  was  not  re- 
quired to  elect  the  count  under  which  it  would  claim  a 
conviction. 

Complaint  is  made  of  the  giving  of  the  instruction  num- 
ber 4  which,  inter  alia,  told  the  jury  that  before  they  could 
return  a  verdict  of  guilty,  they  must  find  that  the  intox- 
icating liquors  were  sold  at  the  time  stated  in  the  infor- 
mation, or  "within  eighteen  months  prior  to  the  time 
charged  in  the  information."  This  direction  of  the  court 
was  technically  wrong  and  conflicts  with  section  256  of 
the  Criminal  Code,  which  provides,  "nor  shall  any  person 
be  prosecuted,  tried,  or  punished  for  any  misdemeanor 
or  other  indictable  offense  below  the  grade  of  felony, 

•  *  *  unless  the  indictment,  information,  or  action 
for  the  same  shall  be  found  or  instituted  within  one  year 
and  six  months  from  the  time  of  committing  the  offense, 

•  *  •  or  within  one  year  for  any  offense  the  punish- 
ment of  which  is  restricted  to  a  fine  not  exceeding  one 
hundred  dollars,  and  to  imprisonment  not  exceeding 
thi'ee  months."  The  defendant  was  charged  with  misde- 
meanors, upon  conviction  of  which  the  statute  authorized 
the  imposing  of  a  fine  not  less  than  $100  nor  more  than 
$500  for  each  offense,  or  imprisonment  not  to  exceed  one 
month  in  the  county  jail..  Compiled  Statutes,  ch.  50, 
sec.  11.  The  statute  of  limitations  would  run  against  the 
offenses  charged  against  the  accused  in  18  months  from 
the  time  of  the  commission  thereof.  The  jury  should 
have  been  so  informed.  The  prisoner  was  not  prejudiced 
by  the  instruction,  for  it  was  established  beyond  contro- 
versy that  the  unlawful  sales  were  all  made  by  him 
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within  the  statutory  period  of  limitations.  Had  there 
been  proof  of  sales  of  liquor  more  than  18  months  prior 
to  the  filing  of  the  information,  prejudice  would  have  re- 
sulted from  the  instruction.  A  judgment  will  not  be  re- 
versed for  the  giving  of  an  erroneous  instruction  which 
could  not  have  prejudiced  the  unsuccessful  litigant.  Con- 
verse  v.  Meyer,  14  Nebr.,  190. 

The  fifth  instruction  is  criticised.  It  was  thus:  "By 
a  reasonable  doubt,  as  the  term  has  been  herein  used, 
is  not  meant  a  doubt  produced  by  undue  sensibility  in 
the  mind  of  any  juror  in  view  of  th^  consequences  of 
his  verdict.  A  juror  should  not  create  sources  of  mate- 
rial of  doubt  by  resorting  to  trival  or  fanciful  supposi- 
tions or  remote  conjectures  as  to  probable  states  of  facts 
differing  from  that  established  from  the  evidence.  The 
proof  is  deemed  to  be  beyond  a  reasonable  doubt  when 
the  evidence  is  sufficient  to  impress  the  judgment  and 
understanding  of  ordinarily  prudent  men  with  a  convic- 
tion upon  w^hich  they  would  act  in  their  own  most  im- 
portant affairs  and  concerns  of  life."  The  vice  imputed 
to  the  instruction,  as  stated  by  counsel,  is  that  "impliedly 
this  language  tells  the  juror  that  he  may  create  sources 
of  material  doubt  by  resorting  to  trivial  or  fanciful  suppo- 
sitions or  remote  conjectures  as  to  probable  states  of  facts 
so  long  as  they  do  not  differ  from  that  established  from 
the  evidence.  If  the  things  mentioned  do  differ  as  stated, 
they  are  prohibited;  if  they  do  not  differ,  they  are  not 
prohibited." 

The  criticism  on  the  charge  is  not  merited.  The  in- 
struction did  not  allow  the  jury  to  enter  the  field  of  con- 
jecture or  to  wander  outside  of  the  evidence,  but  confines 
them  to  the  testimony  adduced  on  the  trial  in  arriving  at 
their  verdict. 

No  other  points  are  argued,  and  no  reversible  error  ap- 
pearing on  the  face  of  the  record,  the  judgment  is 


Affikmbd. 
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State  op  Nebraska,  ex  rel.  German  Savings  Bank,    

BO 

V.  Jacob  Fawcett,  Judge.  _6i^ 

Filed  June  20, 1900.    No.  11,289. 

1.  Beceiver:    Confirmation  of  Sale:    Supersedeas.    An  order  con- 

firming  the  sale  of  real  estate  by  the  receiver  of  an  insolvent 
banik  is  appealable  and  may  be  superseded  by  the  bank. 

2.  :  Mandamus.  Mandamus  will  lie  in  a  proper  case  to  com- 
pel fixing  the  amount  of  the  penalty  of  a  supersedeas  bond  to 
be  given  on  appeal  from  an  order  confirming  the  sale  of  real 
estate. 

Original  proceeding  in  mandamus  to  compel  the  re- 
spondent, a  district  judge,  to  fix  the  amount  of  the  pen- 
alty in  a  superse<leas  bond  on  an  appeal  from  confirma- 
tion of  a  sale  of  realty.    Writ  allowed. 

Constantine  J.  Smijth,  Attorney  General,  and  Joel  W. 
West,  for  relator. 

Ralph  W.  Breckenridge,  contra. 

NORVAL,  C.  J. 

Several  years  since,  on  application  of  the  attorney  gen- 
eral, a  receiver  was  appointed  for  the  German  Savings 
Bank.  The  receiver  qualified  and  entered  upon  the  dis- 
charge of  the  duties  of  his  trust.  The  district  court  of 
Douglas  county,  having  jurisdiction  of  the  proceedings, 
ordered  the  receiver  to  sell  the  remaining  assets  in  his 
hands.  In  pursuance  of  this  order  the  receiver  on  Feb- 
ruary 15,  1900,  sold  the  assets,  including  several  tracts 
of  land,  and  made  report  of  his  sale.  The  court  entered 
a  rule  requiring  that  cause  be  shown  by  a  day  named 
why  the  sale  should  not  be  confirmed,  and  directing  that 
notice  of  such  order  be  given  the  bank,  which  was  done 
by  service  upon  Joel  W.  West,  the  attorney  of  record  of 
the  bank,  and  who  had  represented  it  from  the  time  the 
receiver  was  appointed.    Mr.  West,  for  and  in  behalf  of 
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the  German  Savings  Bank,  and  in  its  name,  filed  object- 
tions  to  the  receiver's  sale,  which  were  not  sustained  by 
the  court,  and  the  sale  was  approved  and  confirmed. 
Thereupon  Mr.  West,  in  the  name  of  the  bank,  and  as  its 
counsel,  asked  the  district  court  to  fix  the  amount  of  the 
penalty  of  the  supersedeas  bond,  which  request  was  de- 
nied and  this  application  followed  for  a  peremptory  writ 
of  mandamus  to  compel  the  respondent  as  the  presiding 
judge  to  designate  the  penalty  of  the  bond. 

There  is  no  room  to  doubt  that  the  order  confirming 
the  sale  of  real  estate  by  the  receiver  is  not  only  appeal- 
able, but  may  be  superseded,  as  well,  by  the  bank,  and  it 
is  for  the  trial  court  to  fix  the  amount  of  the  penalty  of 
the  supersedeas  bond.  Kountze  v,  Erch,  45  Nebr.,  288; 
State  V.  Oerman  Savings  Bank,  50  Nebr.,  734;  State  v.  Faw- 
cetty  58  Nebr.,  371.  Mandamus  will  lie  to  compel  the  fix- 
ing of  the  amount  of  such  bond.  State  v.  Holmes. 
59  Nebr.,  503.  But  before  the  writ  will  issue  it  must 
appear  that  the  respondent  was  requested  by  the  relator 
to  fix  the  penalty  of  the  bond,  and  the  aj^plication 
has  been  denied.  As  already  stated,  Joel  W.  West,  for 
and  on  behalf  of  the  bank,  demanded  of  the  respondent 
that  he  designate  the  penalty  of  the  supersedeas  bond. 
This  much  is  conceded.  The  contention  of  the  respondent 
is  that  Mr.  West  was  counsel  for  some  of  the  stockholders 
of  the  bank,  and  for  whom,  and  not  in  good  faith  for  the 
bank,  he  requested  the  fixing  of  the  supersedeas  bond. 
That  issue  was  tendered  to  the  district  court  when  the 
application  for  the  supersedeas  bond  was  made,  which 
issue  was  determined  against  the  relator,  and  it  is  argued 
that  this  is  final  and  conclusive.  The  question  is  not 
free  from  difficulties.  Doubtless,  the  district  court  had  a 
right,  upon  the  proper  issue  tendered,  to  determine 
whether  an  attorney,  who  appears  in  a  cause  before  it,  has 
the  authority  so  to  do;  and  the  decision  on  the  question, 
when  not  appealed  from,  ordinarily  becomes  res  judicata. 
We  are  unwilling  to  apply  the  rule  here,  since  the  act  of 
the  attorney  was  to  secure  an  appeal  and  supersedeas. 
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and  in  such  a  case  the  decision  of  the  district  court  as 
to  his  right  to  appear  for  the  bank  and  whether  he  in 
good  faith  represented  it  is  not  conclusive  in  the  proceed- 
ing. It  is  for  this  court  to  determine  for  itself  whether 
the  relator  demanded  of  the  respondent  that  he  fix  the 
amount  of  the  supersedeas  bond.  The  bank,  being  a  cor- 
poration, could  not  personally  appear  before  the  district 
court,  but  could  be  represented  by  its  officers  or  by  coun- 
sel duly  empowered.  The  evidence  shows  that  Mr.  West 
was  employed  by  the  corporation  as  its  attorney  at  the 
time  the  receiver  was  appointed,  and  had  authority  to 
represent  the  bank  in  any  and  all  steps  taken  in  the 
cause,  and  he  has,  at  the  various  stages  of  the  proceeding, 
represented  it  before  the  courts.  Thrice  before  this  he 
has  appeared  for  the  bank  in  this  court  in  matters  con- 
nected with  the  receivership,  with  his  authority  to  do  so 
unchallenged.  His  general  employment  authorized  him 
to  take  the  necessary  steps  to  appeal  from  the  order  of 
confliraation  and  to  have  the  amount  of  supersedeas  bond 
fixed.  Jloreover,  his  right  to  represent  the  bank  was  fully 
lecognized  by  the  service  upon  him  of  the  rule  to  show 
cause.  It  may  be  that  others  than  the  bank  may  be 
[.reatly  benefited  by  the  appeal  and  the  giving  of  the 
^;upersedeas  bond,  but  that  is  no  reason  why  the  writ 
ehould  be  refused.  It  is  true  it  is  time  the  affairs  of  the 
bank  w^ere  closed  up,  and  this  court  is  willing  to  lend  its 
aid  in  that  direction,  when  in  its  power  to  do  so.  The 
respondent  should  fix  the  amount  of  the  supersedeas 
bond.    Judgment  will  be  entered  accordingly. 


Writ  allowed. 
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Nebraska  Telephone  Company  v.  John  Jones. 

Filed  June  20,  1900.    No.  9,031. 

1.  Personal  Injury:  Contributory  Neoltoence:  QrEsrioN  of  Fact. 
While  the  plaintiff,  an  old  man,  seated  on  a  load  of  baled  hay, 
was  driving  a  spirited  team  down  a  steep  hill  he  encountered 
the  stump  of  a  telephone  pole  which  stood  in  the  middle  of  the 
traveled  road  and,  being-  thrown  to  the  ground,  was  severely 
injured.  At  the  time  of  the  accident  he  was  endeavoring  to 
prevent  the  wagon  from  pressing  upon  the  horses  and  was  not 
thinking  of  the  obstruction  in  the  highway.  Held,  That  whether 
he  was,  under  the  circumstances,  guilty  of  contributory  negli- 
gence, was  a  question  of  fact  for  the  jury. 

2. :  CoNFMCTiNo  Evidence:  Verdict.  In  an  action  for  dam- 
ages resulting  from  an  injury  caused  by  an  obstruction  in  a 
road  over  which  plaintiff  was  driving,  a  verdict  in  favor  of  the 
plaintiff,  based  upon  conflicting  evidence,  will  not  be  disturbed. 

3.  Evidence:  Verdict.  Evidence  examined,  and  found  to  support 
the  verdict. 

4. :    Error  Without  Prejudice.    A  judgment  will  not  be  set 

aside  for  error  in  admitting  immaterial  evidence  where  it  ap- 
pears that  such  evidence  had  no  harmful  or  mischievous 
tendency. 

5.  Error:    Tender  of  Proof.    A  party,  to  avail  himself  of  an  error 

of  the  court  in  refusing  to  permit  a  witness  to  answer  a  ques- 
tion, must  make  an  offer  to  prove  the  facts  sought  to  be 
elicited. 

6.  Motion  for  New  Trial:    Newly-Discovered  Evidence:    Diligence. 

It  is  not  error  to  overrule  a  motion  for  a  new  trial  grounded 
on  newly-discovered  evidence,  where  it  is  not  shown  that  the 
moving  party,  before  the  trial,  used  due  diligence  to  procure 
the  evidence  which  he  claims  to  have  discovered  since  the  trial. 

7.  :    Affidavits:    Practice.    A  motion  for  a  new  trial  on  the 

ground  of  newly-discovered  evidence  should,  ordinarily,  be  sup- 
ported by  the  affidavit  of  the  party  making  the  application,  as 
well  as  by  the  affidavit  of  his  attorney;  and  the  affidavit  of  the 
new  witness  should  also  be  produced,  or  its  absence  satisfacto- 
rily accounted  for. 

Rehearing  of  ease  reported  in  59  Nebr.,  510.    Judg- 
ment below  affirmed. 

W.  W.  Morsm^n,  for  plaintiff  in  error, 

Jolm  P.  BreeUj  contra. 
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In  an  action  by  John  Jones  against  the  Nebraska  Tele- 
phone Company,  grounded  on  negligence,  the  district 
court  of  Sarpy  county  awarded  plaintiff  damages  in 
the  sum  of  $1,507.65.  The  defendant  prosecuted  er- 
ror to  this  court  and  at  the  last  term  secured  a 
reversal  of  the  judgment  against  it.  Nebraska  Tele- 
phone Co.  V.  Joties,  59  Nebr,,  510.  Afterwards  a  re- 
hearing was  allowed;  and,  the  cause  having  been 
again  regularly  submitted,  is  before  us  for  decision. 
In  the  former  opinion,  which  contains  a  statement 
of  the  essential  facts,  it  is  said  the  evidence  convicts 
the  plaintiff  of  contributory  negligence  and  that  he  is, 
therefore,  not  entitled  to  recover  of  the  defendant  com- 
pensation for  the  injuries  sustained.  The  facts  are  not 
disputed.  The  plaintiff,  an  old  man,  seated  on  a  load  of 
baled  hay,  was  driving  a  spirited  team  down  a  steep  hill 
on  a  summer  afternoon.  The  wagon  pressed  upon  the 
horses  and  the  driver,  either  unintentionally  while  reach- 
ing for  the  brake,  or  else  intentionally  and  with  the  view 
of  arresting  the  forward  movement  of  the  wagon,  "drew 
the  team  to  one  side,"  and  thus  brought  one  of  the  front 
wheels  against  the  stump  of  a  telephone  pole  which  stood 
in  the  middle  of  the  traveled  track.  The  injuries  com- 
plained of  were  the  direct  and  immediate  result  of  this 
accident.  The  plaintiff  knew  the  stump  was  in  the  road; 
he  had  frequently  observed  it;  he  knew  it  was  dangerous 
and  had  predicted  that  some  one  would,  sooner  or  later, 
run  against  it  and  be  hurt.  It  is  said  that  Mr.  Jones,  at 
the  moment  of  the  accident,  was  not  thinking  of  the 
stump;  and  that  his  inattention  to  a  known  danger  was 
negligence  per  se.  It  would  seem  that  the  mind  of  the 
plaintiff  was  distracted  from  one  peril  by  the  sudden  ap- 
pearance of  another.  The  danger  from  the  stump  was 
apparently  lost  sight  of  in  the  presence  of  the  more  for- 
midable danger  resulting  from  the  pressure  of  the  loaded 
wagon  upon  the  high-strung  horses.    It  may  be  that  an 
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ordinai'ily  prudent  man,  in  the  situation  in  which  Mr. 
Jones  found  himself,  would  have  kept  his  attention  on 
the  stump  and  avoided  it;  but  we  are  certainly  not  pre- 
pared to  say,  as  a  matter  of  law,  that  he  would  have  done 
so.  What  would  constitute  ordinary  care  under  the  cir- 
cumstances, is  plainly  a  question  of  fact,  and  not  a  ques- 
tion of  law.  The  finding  of  the  jury  that  plaintiff  was  not 
guilty  of  contributory  negligence  rests  upon  sufficient 
evidence,  and  we  would  be  going  far  out  of  our  way  to 
disturb  it. 

Union  P.  R.  Co.  v.  Evans,  52  Nebr.,  50,  was  a  case 
in  which  the  plaintiff  sued  on  account  of  an  injury  re- 
sulting from  a  fall  upon  an  inclined  platform.  He  was 
perfectly  familiar  with  the  dangerous  character  of  the 
place  where  the  accident  occurred;  and  nothing  extra; 
ordinary  had  happened  to  divert  his  attention  from  the 
danger.  However,  according  to  his  own  admission,  he 
gave  no  particular  heed  to  what  he  was  doing.  This 
court,  sustaining  a  judgment  in  his  favor,  said,  p.  55:  "The 
defendant  in  error  was  well  acquainted  with  the  ap- 
proach to  the  platform,  had  walked  over  it  very  fre- 
quently, but  his  knowledge  of  the  approach  and  its  con- 
dition as  to  steepness  of  incline  would  not  bar  him  of  his 
recovery  if  injured  because  of  its  unsafeness  occasioned 
by  such  steepness,  provided  he  was  at  the  time,  all  the 
circumstances  considered,  exercising  ordinary  care.  The 
company  presented  its  depot  platform  and  apprgach 
thereto  as  reasonably  safe  and  suitable  for  the  use  and 
passage  of  the  public  in  transacting  business  with  it. 
The  approach  had  been  used  for  years  by  numerous  per- 
sons, and  often  by  defendant  in  error,  in  its  then  condi- 
tion. It  cannot  be  said  as  a  matter  of  law  that  it  waa 
contributory  negligence  that  he  used  it  again." 

Much  like  the  Evans  Case  is  Doan  v.  Toion  of  Willow 
Springs,  101  Wis.,  112,  where  it  was  held  that  a  traveler 
who  drives  over  a  highway,  without  thinking  of  defects 
of  which  he  has  knowledge,  is  not,  as  a  matter  of  law, 
guilty  of  contributory  negligence.    In  the  course  of  the 
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opinion  the  court  said,  p.  116:.  "Nor  was  it  error  for  the 
court  to  instruct  the  jury  that  the  fact  that  the  plaintiff 
had  driven  over  the  highway  at  the  point  in  question  with 
knowledge  of  its  defective  and  dangerous  condition  was 
not  conclusive  in  law  that  he  was  guilty  of  contributory 
negligence.  True,  the  plaintiff  testified  that  he  was  not 
thinking  when  the  accident  occurred;  that  he  did  not 
know  why,  but  he  just  happened  not  to  be  thinking;  that 
any  man  was  liable  to  go  along  the  road  without  think- 
ing of  a  bad  place  therein.  Within  the  repeated  rulings 
of  this  court,  this  would  not  have  been  sufficient  to  justify 
the  court  in  taking  the  case  fr6m  the  jury.  Gutlibert  v. 
Applet  on,  24  Wis.,  383;  Wheeler  v.  West  port,  30  Wis.,  392; 
Spearhraeker  v.  Larrdbee,  64  Wis.,  578;  Simonds  v.  Baraboo, 
93  Wis.,  40."  Other  authorities  supi3orting  the  rule  that 
knowledge  of  the  existence  of  a  defect  in  a  highway  does 
not  per  se  establish  negligence  on  the  part  of  a  traveler 
who  is  injured  in  consequence  of  such  defect  are  George 
V.  City  of  Haverhill,  110  Mass.,  506;  Boiiga  v.  Township  of 
Weare;  189  Mich.,  520. 

In  the  former  opinion  we  said  that  the  evidence  was 
probably  sufficient  to  justify  the  jury  in  finding  that  the 
defendant  Avas  guilty  of  negligence  as  charged  in  the  pe- 
tition. We  have  no  inclination  to  recede  from  this  posi- 
tion.   The  evidence  was  sufficient. 

The  first  and  second  assignments  of  error  relate  to  the 
reception  of  evidence  which  defendant  claims  is  imma- 
terial. The  evidence  in  question  does  not  seem  to  have 
any  bearing  upon  any  of  the  issues,  but  its  admission 
could  not 'possibly  have  prejudiced  the  company.  It  was 
manifestly  harmless;  it  had  no  mischievous  tendency. 

The  third  assignment  of  error  is:  "The  district  court 
erred  in  sustaining  the  objection  of  the  plaintiff  to  a  ques- 
tion propounded  by  your  petitioner  to  its  own  witness,  as 
follows:  'Where  was  the  old  telephone  line  located 
through  that  field  at  that  time?'"  Upon  this  point  it  is 
sufficient  to  say  that  the  defendant  is  not  in  a  position  to 
avail  itself  of  error  in  the  ruling  complained  of.    It  made 
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no  offer  to  prove  by  the  witness,  Henry  S.  Eby,  where 
the  telephone  line  was  located  at  the  time  referred  to. 

The  district  court  did  not  err  in  denying  defendant's 
application  for  a  new  trial  based  on  newly-discovered 
evidence.  There  was,  according  to  the  showing  made, 
no  evidence  discovered  after  the  trial  which  could  not 
have  been  produced  at  the  trial  by  the  exercise  of  ordi- 
nar^^  diligence.  The  motion  was  also  properly  overruled 
for  the  reasons  stated  in  Dt^aper  v.  Taylor^  58  Nebr.,  787 
(points  4  and  5  of  syllabus),  and  in  Barr  v.  Post,  59  Nebr., 
361 — point  3  of  syllabus. 

The  judgment  of  this  court,  heretofore  rendered,  is  set 
aside  and  the  judgment  of  the  district  court  is 

Affirmed. 


Elizabeth  Sutton  v.  Stella  J.  Sutton  et  al. 

Filed  June  20, 1900.    No.  9,080. 

1.  Ejectment:    Equitable  Defense.     A   defendant,  in   answer  to   a 

petition  in  ejectment,  may  show,  by  his  pleading*,  that  he  is 
the  equitable  owner  of  the  property  and  entitled  to  affirmative 
relief. 

2.  Pleading:   Keply:    Denial.    A  reply  which  states  that  an  answer 

does  not  state  facts  siiflficient  to  constitute  a  defense  to  plain- 
tiff's cause  of  action  stated  in  his  petition  is  not  a  denial  of 
the  matters  pleaded  in  the  answer. 

3.  BiU  of  Exceptions:    Presumption.     In  the  absence  of  a  bill  of  ex- 

ceptions, it  will  be  presumed  that  an  issue  of  fact  raised  by  the 
pleadings  received  support  from  the  evidence,  and  that  such 
issue  was  correctly  determined. 

Errob  to  the  district  court  for  Thayer  county.    Tried 
below  before  Hastings,  J.    Affirmed, 

J,  B.  Skinner  and  Frederick  Shepherd^  for  plaintiff  in 
error. 

Frank  Irvine  and  0.  H.  Scott,  contra. 
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Sullivan,  J. 

This  action  for  the  recovery  of  real  property  was 
brought  by  Stella  J.  and  Ira  T.  Sutton  against  Elizabeth 
Sutton  in  the  district  court  of  Thayer  county.  The  peti- 
tion states  that  the  plaintiffs  have  a  legal  estate  in  the 
premises,  that  they  are  entitled  to  the  possession  thereof, 
and  that  the  defendant  unlawfully  keeps  them  out  of 
the  possession.  The  answer,  after  denying  in  general 
terms  the  averments  of  the  petition,  alleges  that  the 
land  in  controversy  was  entered  by  Tingley  W.  Sutton, 
the  father  of  the  plaintiffs  and  husband  of  the  defendant, 
under  the  timber  culture  act,  on  July  12, 1880;  that  trees 
were  planted  and  cultivated  as  required  by  that  act  until 
March  29, 1886,  at  which  time  Mr.  Sutton  died  intestate; 
that  the  land  was  the  family  homestead  of  the  Suttons 
from  the  time  it  was  entered  until  final  proof  was  made, 
and  is  still  occupied  by  the  defendant  as  her  home. 
It  is  also  alleged  that  the  planting  and  cultivation  re- 
quired by  the  act  of  congress  was  done  by  Sutton  during 
his  lifetime  and  by  his  widow  since  his  death.  There 
is  a  prayer  for  an  assignment  of  dower  and  for  general 
relief.  The  reply  is  as  follows:  "Now  come  the  above 
named  plaintiffs  and  replying  to  the  defendant's  amended 
answer,  say  that  paragraphs  two,  three  and  four  do 
not  state  facts  sufficient  to  constitute  a  defense  to 
plaintiff's  petition  for  the  cause  of  action  therein 
stated.  And  further  reply  say  that  they  admit  that 
Tingley  W.  Sutton  named  in  defendant's  answer  en- 
tered the  land  therein  described  under  the  timber  cul- 
ture act  on  the  12th  day  of  July,  1880,  and  admit  that 
said  defendant  is  the  widow  of  said  Tingley  W.  Sutton 
and  that  the  plaintiffs  herein  are  the  only  children  of 
said  Tingley  W.  Sutton,  and  that  there  are  no  descend- 
ants of  children,  or  other  heirs,  of  said  Tingley  W.  Sut- 
ton, except  said  plaintiffs.  And  further  replying,  deny 
that  said  defendant  has  any  dower  or  homestead  interest, 
in  said  premises.'' 
30 
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It  was  doubtless  sufficient  for  defendant  to  deny  gen- 
erally the  title  alleged  in  the  petition,  but  she  was  not 
obliged  to  stop  there;  it  was  proper  for  her  to  go  farther 
and  show  by  her  pleading  that  she  was  the  equitable 
owner  of  the  property  and  entitled  to  affirmative  relief. 
Dale  V.  Hunneman,  12  Nebr.,  221.  The  reply  was  not,  in 
our  judgment,  a  denial  of  the  matters  pleaded  in  the  an- 
swer; it  was,  and  was  manifestly  intended  to  be,  an  ad- 
mission of  the  facts  stated  and  a  denial  of  their  legal  suffi- 
ciency to  constitute  a  defense  to  the  action.  The  lower 
court,  according  to  the  record,  found  the  issues  in  favor 
of  the  plaintiffs,  and  by  its  judgment  confirmed  their  title 
and  awarded  them  possession  of  the  land.  The  evidence 
given  at  the  trial  is  not  before  us,  and,  consequently,  we 
should  first  inquire  whether  there  was  under  the  plead- 
ings any  issue  of  fact  which,  if  found  in  plaintiff's  favor, 
would  be  decisive  of  the  controversy.  If  there  was  such 
an  issue,  the  presumption  is  that  it  was  correctly  deter- 
mined and  that  the  judgment  is  therefore  right.  It  seems 
to  us  that,  notwithstanding  the  averments  of  the  answer, 
admitted  by  the  reply,  the  court  might  have  found  from 
the  evidence  that  the  plaintiffs  were  possessed  of  the 
legal  title  to  the  land,  and  entitled  to  its  possession. 
Evidence  may  have  b^n  given  at  the  trial  showing  that 
all  the  rights  of  the  defendant  in  or  to  the  property  had 
been  voluntarily  transferred  to  the  plaintiffs  after  the 
patent  was  issued,  or  that  there  was  a  former  adjudica- 
tion in  plaintiffs'  favor,  or  that  the  homestead  character 
of  the  land  was  disputed  and,  on  conflicting  evidence, 
decided  by  the  officers  of  the  land  department  against 
the  defendant  Conceding  that  Mrs.  Sutton  belonged 
to  the  class  of  persons  designated  by  the  act  of  congress 
to  succeed  to  the  rights  of  a  deceased  entryman,  we  can 
not  say  that  the  decision  of  the  district  court  is  shown  by 
the  record  to  be  erroneous.    The  judgment  is  therefore 


Apfibmbd. 
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GuRDON  W.  Wattles  v.  Lucius  W.  Cobb  bt  aiu 

Filed  June  20,  1900.    No.  9,272. 

Chattel  Hortgrage  on  Growing  Crop:  Uncertain  Descbiption.  A  chat- 
tel mortgage  on  340  acres  of  corn,  which  was  part  of  a  growing 
crop  of  425  acres,  Jield  void  for  uncertainty  of  description,  the 
mortgaged  property  being  neither  uniform  in  quality  nor  ca- 
pable of  identification. 

Error  to  the  district  court  for  Thurston  county.  Tried 
below  before  Evans,  J.    Affirmed. 

Brome  d  Burnett^  for  plaintiff  in  error. 

A.  O.  Abbotty  McNish  &  Oleson,  M.  C.  Jay  and  Quy  T. 
OraveSy  contra. 

Sullivan,  J. 

This  action  was  instituted  by  Qurdon  W.  Wattles  to 
foreclose  six  chattel  mortgages  given  to  him  by  Lucius 
W.  Cobb  and  Larkin  B.  Cobb.  The  controversy  brought 
here  for  decision  is  between  the  plaintiff  and  the  defend- 
ant, Prank  B.  Hutchins,  trustee,  and  relates  to  certain 
com  raised  in  1895  upon  the  premises  hereinafter  de- 
scribed. Wattles  claims  a  lien  upon  the  corn  by  virtue 
of  a  mortgage  from  the  Cobbs,  bearing  date  May  20, 
1895,  and  containing  the  following  description:  "40  acres 
of  wheat,  65  acres  of  oats,  40  acres  of  barley,  340  acres  of 
corn.  All  of  said  crops  now  growing  on  lands  leased 
from  P.  B.  Hutchins,  trustee,  described  as  follows:  N. 
i  N.  E.  i.  Sec.  1,  T.  25,  R.  5;  S.  i  S.  E.  i  Sec.  26, 
T.  26,  R.  5;  N.  E.  i,  E.  i  of  N.  W.  i,  E.  i  of  S.  W.  i,  N.  i 
of  S.  E.  i,  and  S.  E.  i  of  S.  E.  i  of  Sec.  35,  T.  26,  R.  5, 
and  S.  W.  i,  S.  i  of  N.  W.  J,  and  N.  E.  i  of  S.  E.  i  of 
Sec.  36,  T.  26,  R.  5.'^  Hutchins  claims  title  under  a  bill 
of  sale  executed  by  the  Cobbs  on  May  4,  1895.  The  bill 
of  sale,  according  to  its  terms,  transferred  430  acres  of 
com  upon  the  identical  land  described  in  plaintiff's  chat- 
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tel  mortgage.  Upon  this  land  there  was  actually  grown 
in  the  year  1895  about  425  acres  of  com.  Whether  there 
is  any  infirmity  in  Hutchins'  title  we  need  not  determine, 
for  the  reason  that  plaintiff  has  failed  to  show  any  right 
to,  or  interest  in,  the  property  in  dispute.  His  chattel 
mortgage,  as  far  as  it  relates  to  the  com,  is  clearly  void 
for  uncertainty  of  description.  The  com  was  not  uniform 
in  quality  and  there  is  nothing  in  the  record  to  indicate 
what  340  acres  was  covered  by  the  mortgage. 

To  make  a  valid  contract  requires  a  meeting  of  the 
minds  of  the  contracting  parties.  In  this  case  the  court 
can  not  say  from  the  evidence  that  the  minds  of  the 
mortgagors  and  mortgagee  ever  came  together  so  as  to 
create  a  lien  upon  any  particular  corn.  We  can  not  see 
how  the  plaintiff  could  have  maintained  replevin  even 
against  the  Cobbs.  It  would  hardly  be  contended  that  an 
agreement  to  sell  340  a«*es  out  of  a  tract  of  425  acres 
would  be  capable  of  specific  enforcement.  Such  a  con- 
tract would  not  give  the  purchaser  an  equitable  owner- 
ship in  any  of  the  land.  Neither  could  the  mortgage  here 
in  question  give  the  mortgagee  a  lien  upon  any  specific 
personalty.  Our  conclusion,  that  the  description  con- 
tained in  the  mortgage,  so  far  as  the  com  is  concerned, 
was  void  for  uncertainty,  is,  we  think,  supported  by  the 
following  cases:  Price  t\  McComas,  21  Nebr.,  195;  Wood 
Mowing  dc  Reaping  Machine  Co,  v,  Minneapolis  &  Northern 
Ehvator  Co,,  48  Minn.,  404;  Souders  v.  Toorhees,  36  Kan., 
138;  Clark  v.  Voorhees,  36  Kan.,  144;  Pennington  v.  Jones, 
57  la.,  37;  Krone  v.  Phelps,  43  Ark.,  350;  Atkinson  v. 
Graves,  91  N.  Car.,  99;  Williamson  v.  Steele,  3  Lea  [Tenn.], 
527;  Richardson  v.  Alpena  Lumber  Co.,  40  Mich.,  203;  Cass 
V.  Gunnison,  58  Mich.,  108;  Blakely  v.  Patrick,  67  N.  Car., 
40;  Stonebraker  v.  Ford,  81  Mo.,  532.     The  judgment  is 


Affirmed. 
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William  L.  Park,  appellee,  v.  August  Aokbeman, 

appellant. 

Filed  June  20,  1900.    No.  9,275. 

1.  Irrigation  Ditch:    Intebfbbence:    Injunction.    Injunction  is  the 

appropriate  remedy  to  prevent  a  party  from  obstructing,  or 
unlawfully  interfering  with,  an  irrigation  ditch  of  which  the 
owner  is  in  actual  possession. 

2.  Evidence.    Evidence  examined,  and  found  to  sustain  the  judgment. 

Appeal  from  the  district  court  of  Lincoln  county. 
Heard  below  before  Grimes,  J.    Affirmed. 

T.  Fulton  Oantty  for  appellee. 

J.  O.  BeeleTj  contra. 

Sullivan,  J. 

This  is  an  appeal  from  a  judgment  of  the  district  court 
of  Lincoln  county  enjoining  the  defendant,  August  Acker- 
man,  from  obstructing  and  interfering  with  a  lateral  irri- 
gation ditch  which  the  plaintiff,  William  L.  Park,  con- 
structed upon  what  he  claims  to  be  a  part  of  his  own 
land.  The  pleadings  present  no  question  of  adverse 
occupancy.  The  issue,  and  the  only  issue,  to  be  deter- 
mined is  whether  the  ditch  is  upon  the  plaintiff's  farm 
or  upon  the  defendant's  lots  which  are  located  in  one  of 
the  additions  to  the  city  of  North  Platte.  After  a  careful 
reading  of  the  record  we  reach  the  conclusion  that  Acker- 
man's  contention  is  really  not  supported  by  any  evidence. 
We  are  also  of  opinion  that  the  trial  court  was  warranted 
in  finding  that  Park  was  in  the  exclusive  possession  of 
the  disputed  strip  at  and  before  the  commencement  of 
the  suit.  Under  the  facts  disclosed  an  injunction  was 
certainly  the  appropriate  remedy. 

The  judgment  of  the  district  court  is  clearly  right 
and  is 

Affirmed, 
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Missouri,  Kansas  &  Texas  Trust  C5ompany  v. 
Paul  F.  Clark. 

Filed  June  20,  1900.    No.  11,253. 

1.  Pleadings:  Amendment  After  Reversal.    After  the  reyersal  of  a 

Judgment  for  error  occurring  subsequent  to  the  trial,  and  where 
the  findings  or  verdict  were  not  disturbed,  it  is  not  error  for 
the  trial  court,  on  the  cause  being  remanded,  to  refuse  to  per- 
mit amended  pleadings  to  be  filed,  unless  under  the  special  cir- 
cumstances of  the  case  such  refusal  amounts  to  an  abuse  of 
discretion. 

2.  Reversal:   Trial  de  Novo.    When,  in  an  error  proceeding,  a  judg- 

ment is  reversed  for  error  occurriug  at  the  trial,  the  cause, 
when  remanded,  must  necessarily  be  tried  de  nafx>, 

3. :   First  Material  Error.    When,  in  an  error  proceeding,  the 

judgment  of  a  trial  court  has  been  reversed,  that  court  should 
retrace  its  steps  to  the  point  where  the  first  material  error 
occurred;  from  that  point  the  trial  should  progress  anew. 

4.  Use  and  Destruction  of  Property:  Interest:  Market  Valitx.  Re- 
gardless of  the  character  of  the  action,  interest  is  recoverable  in 
all  cases  for  the  use  or  destruction  of  property  when  the 
amount  which  is  due  the  plaintiff  may  be  known  or  ascertained 
approximately  by  reference  to  market  values. 

Error  to  the  district  court  for  Lancaster  county. 
Tried  below  before  Frost,  J.  Affirmed.  Norval,  O.  J., 
dissenting. 

Robert  RyaUy  for  plaintiff  in  error, 

Charles  S.  Allen,  J.  R.  Webster  and  J.  M.  Stewart,  contra. 

SUI.LIVAN,  J. 

This  cause,  which  is  now  before  the  court  for  the  second 
time,  was  instituted  by  Paul  P.  Clark  to  recover  of  the 
Missouri,  Kansas  &  Texas  Trust  Company  the  rental 
value  of  a  hotel  in  the  city  of  Lincoln,  from  July  15, 1891, 
to  February  15,  1895.  The  petition  alleges  that  defend- 
ant took  and  retained  possession  of  the  premises  wrong- 
fully, and  that  the  rental  value  thereof,  during  tl^e  time 
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aforesaid,  was  $400  a  month.  The  company  by  its  an- 
swer asserted  the  rights  of  a  mortgagee  in  possession; 
and  the  reply  denied  the  existence  of  any  such  right.  The 
cause  was  tried  without  the  aid  of  a  jury,  and  the  court, 
having  stated  in  writing  its  findings  of  fact,  gave  judg- 
ment thereon  in  favor  of  the  defendant.  Clark  thereupon 
prosecuted  error  to  this  court  and  obtained  a  reversal  of 
the  decision  of  the  district  court  on  the  ground  that  he 
was  entitled  to  recover  and  that  the  findings  did  not  sup- 
port the  judgment  rendered.  Cla7'k  v.  Missouri^  Kansas  & 
Texas  Trust  Co.,,  59  Nebr.,  53.  The  opinion  contained  no 
special  directions  to  the  lower  court,  which  was  by  the 
mandate  "commanded  without  delay  to  proceed  in  said 
cause  according  to  law."  After  the  district  court  became 
again  possessed  of  the  action  it  denied  an  application  of 
the  defendant  for  leave  to  amend  its  answer  by  inserting 
therein  an  allegation  to  the  effect  that  its  possession  of 
the  hotel  was  lawful  under  certain  provisions  of  its  mort- 
gage which  were  constructively  known  to  the  plaintiff  at 
the  time  his  title  was  acquired.  This  ruling  is  assigned 
for  error. 

The  contention  of  the  defendant  is  that  when  this  court 
reversed  the  judgment  the  cause  stood  for  trial  de  novo 
in  the  district  court.  To  this  proposition  we  can  not 
agree.  The  books  are  full  of  decisions  to  the  contrary. 
When  a  judgment  is  reversed  for  an  error  occurring  at 
the  trial,  the  cause  must  necessarily  be  tried  again.  There 
is  no  other  way  to  cure  the  mistake.  But  if  the  error  upon 
which  a  judgment  of  reversal  is  based  intervened  after 
the  trial,  there  is  no  good  reason  for  a  retrial  of  the  is- 
sues. A  conclusion  having  been  once  reached  which  was 
satisfactory  to  and  accepted  by  the  parties,  it  ought  to 
be  permitted  to  stand.  When  the  judgment  of  a  trial 
court  has  been  reversed  in  an  error  proceeding,  the  court 
should  retrace  its  steps  to  the  point  where  the  first  ma- 
terial error  occurred;  it  should  put  the  litigants  back 
where  they  were  when  the  initial  mistake  was  committed; 
justice  requires  that  much,  but  it  does  not  require  more. 
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A  new  trial  should  be  awarded  only  in  cases  where  it  is 
necessary  to  restore  to  the  complaining  party  what  he 
has  lost  by  the  error  which  induced  the  appellate  court 
to  set  the  judgment  aside.  The  doctrine  of  the  adjudged 
cases  upon  this  subject  is  thus  clearly  stated  by  the  su- 
preme court  of  Arkansas  in  Nelson  v.  Hubbard,  13  Ark., 
253:  "When  a  judgment  is  reversed  for  error  in  the  pro- 
ceedings of  the  court  below,  and  remanded  to  be  pro- 
ceeded in  according  to  law,  and  not  inconsistent  with 
the  opinion  of  this  court,  it  is  always  understood  that 
the  proceedings  in  the  court  below,  prior  to  the  fault  or 
error  which  is  ascertained  by  this  court  to  exist,  are  in 
no  wise  reversed  or  vacated  by  the  adjudication  of  the 
appellate  court;  but  the  fault  or  error  adjudicated  is  the 
point  from  which  the  cause  is  to  progress  anew."  Other 
cases  to  the  same  effect  are:  Backus  v.  Burke,  52  Minn., 
109;  National  Inv.  Go.  v.  National  Savings,  Loan  &  Build- 
ing Ass^n,  51  Minn.,  198;  Commissioners  v.  Carey,  1  Ohio  St., 
463;  Cox  v.  Pruitt,  25  Ind.,  90;  Ermn  v.  Collier,  3  Mont, 
189;  Felton  v.  Spiro,  47  U.  S.  App.,  402;  Woolman  v.  Gar- 
ringer,  2  Mont.,  405;  German-American  Bank  v.  Stickle,  59 
Nebr.,  321;  Troup  v.  Horbach,  57  Nebr.,  644;  Oliver  v.  Lan- 
sing, 51  Nebr.,  818. 

The  defendant  having  failed  to  move  seasonably  for  a 
new  trial,  and  the  judgment  of  reversal  having  left  the 
findings  of  fact  untouched,  it  was  the  duty  of  the  district 
court  to  render  judgment  on  those  findings.  This  it  did, 
adding  interest  to  the  ascertained  rental  value  of  the 
property.  The  defendant  insists  that  the  allowance  of 
interest  was  unauthorized  and  cites  in  support  of  its  posi- 
tion the  case  of  Wittenberg  v.  Mollyneaux,  59  Nebr.,  203. 
That  case  was  correctly  decided.  It  was  an  action  to 
recover  damages  which  were  not  only  unliquidated,  but 
were  incapable  of  even  approximate  ascertainment  by 
reference  to  the  ordinary  standards,  such  as  calculation 
and  market  value.  The  damages  in  the  present  case  were 
not  speculative  or  dependent  upon  uncertain  elements; 
the  property  had  a  rental  value  which  was  easily  ascer- 
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tainable.  The  court  made  this  finding:  "The  court  fur- 
ther finds  that  during  the  time  the  said  defendant  com- 
pany was  in  possession  of  the  said  premises  as  such  mort- 
gagees, it  collected  the  sum  of  twelve  thousand  dollars, 
as  rental  for  said  property  or  might  have  collected  the 
same  by  the  exercise  of  proper  diligence  and  that  the  said 
sum  of  twelve  thousand  dollars  was  the  fair  and  reason- 
able rental  value  of  said  premises  during  the  time  the 
said  defendant  company  was  in  possession  as  aforesaid, 
exclusive  of  any  increased  rentals  on  account  of  any  im- 
provements made  by  the  said  defendant  company  upon 
said  property  during  the  period  of  such  possession."  That, 
the  action  was  in  tort  and  not  on  contract  is  no  suflBcient 
reason  for  refusing  the  plaintiff  interest  Interest  on 
demands  based  on  market  values  susceptible  of  easy  proof 
is  recoverable  in  actions  ex  delicto.  It  was  so  held  in  Fre- 
moni,  E.  &  M.  V.  R.  Co.  v.  Marley,  25  Nebr.,  138,  and  Union 
P.  R.  Co.  V.  Rayy  46  Nebr.,  750.  In  the  former  case,  which 
was  brought  to  recover  damages  to  a  growing  crop  re- 
sulting from  the  negligence  of  the  defendant,  Maxwell, 
J.,  delivering  the  opinion,  said,  p.  146:  "If  the  plaintiff 
below  had  sustained  loss  of  property  through  the  fault 
of  the  railroad  company,  it  certainly  would  be  only  jus- 
tice that  he  should  be  paid  for  such  loss  as  soon  there- 
after as  the  amount  thereof  could  be  ascertained.  If  the 
company  failed  to  pay,  then  it  should  pay  for  the  use  of 
the  money.  The  plaintiff,  therefore,  if  entitled  to  dam- 
ages, was  entitled  to  interest  thereon."  Had  this  action 
been  brought  on  an  implied  promise  to  pay  rent,  it  would 
hardly  be  contended  that  the  rental  value,  when  fixed  by 
the  jury,  should  not  bear  interest.  Why  should  the  plain- 
tiff recover  less  for  the  use  of  his  property  in  a  case  where 
the  law  promises  just  compensation  than  in  a  case  where 
the  law  promises  a  reasonable  rent?  The  amount  which 
is  due  to  the  plaintiff  from  the  defendant  is  precisely  the 
same  in  each  case  and  is  to  be  ascertained  in  the  same 
manner.  It  can  not  be  said  that  one  claim  is  for  unliqui- 
dated damages  and  the  other  is  not.    Regardless  of  the 
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character  of  the  action  we  think  interest  is  recoverable 
in  all  cases  for  the  use  or  destruction  of  property  when 
the  amount  which  is  due  the  plaintiff  may  be  known  or 
ascertained  approximately  by  reference  to  market  values. 
Dc  Lavallette  v.  Wendt,  75  N.  Y.,  579;  Sullivan  v.  McMillan, 
37  Fla.,  134;  Gulf,  C.  &  S,  F.  R.  Go  v.  Dunman,  6  Tex.  Civ. 
App.,  101;  International  &  G.  N.  R.  Co.  v,  Dimmit  Gounty 
Pasture  Co.,  5  Tex.  Civ.  App.,  186;  Mobile  &  M.  R.  Co.  v. 
Jurey,  111  U.  S.,  584;  1  Sutherland,  Damages,  610;  1  Sedg- 
wick, Damages  [8th  ed.],  sees.  299,  300.  Had  this 
been  an  action  to  recover  possession  and  for  mesne  prof- 
^its,  it  would  certainly  have  been  proper  to  give  the  plain- 
tiff interest  on  the  rental  value  of  the  premises  during 
the  time  they  were  wrongfully  withheld.  Dana  v.  Fiedler, 
12  N.  Y.,  40,  51;  Walrath  v.  Redfield,  18  N.  Y.,  457;  Vande- 
voort  V.  Gould,  36  N.  Y.,  639;  Richmond  v.  Bronson,  5  Den. 
[N.  Y.],  55;  Jackson  v.  Wood,  24  Wend.  [N.  Y.],  443;  8opp 
V.  Winpenny,  68  Pa.  St.,  78;  Huston  v.  Wickcrsham,  2  Watts 
&  Serg.  [Pa.]  308;  Drexel  v.  Man,  2  Pa.  St.,  271,  276. 

The  defendant  having  had  the  use,  for  several  years, 
of  property  having  a  rental  value,  we  think  it  is  bound  to 
pay  interest  on  the  amount  which  it  collected,  or  which, 
by  the  exercise  of  diligence  it  might  have  received,  as 
rent.  If  the  law  does  not  allow  interest  in  cases  of  this 
kind,  then  it  denies  to  the  injured  party  complete  indem- 
nity for  the  loss  which  he  has  sustained  through  the 
tortious  act  of  another;  it  favors  the  wrongdoer  rather 
than  his  victim.  The  case  before  us  happens  to  be  one 
of  peculiar  hardships;  but  it  does  not  justify  us  in  estab- 
lishing a  bad  precedent.  We  see  no  way  by  which  the 
defendant  can  avoid  the  consequences  of  what  was  tech- 
nically a  wrongful  act.  The  plaintiff  is  entitled  to  insist 
on  his  advantage;  the  defendant  has  made  a  mistake  and 
it  must  pay  the  penalty;  "the  court  awards  it,  and  the 
law  doth  give  it.''    The  judgment  is  Affirmed. 

NORVAL,  C.  J.,  dissenting. 

I  dissent.    Th^  judgment  of  th?  district  court  an  the 
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former  hearing  was  reversed,  and  the  cause  was  re- 
manded to  the  lower  court  without  any  special  directions 
as  to  further  proceedings.  This  being  true,  the  findings 
on  which  the  reversed  judgment  was  predicated  were,  to 
all  intents  and  purposes,  vacated  and  set  aside,  and  it 
was  permissible  to  introduce  new  evidence  or  amend  the 
pleadings,  the  same  as  if  there  had  never  been  a  trial  of 
the  case.  The  reversal  being  general  when  the  mandate 
went  down  to  the  district  court  the  cause  was  for  trial 
de  novo.  So  say  the  authorities.  Rush  v.  Rtishy  170  111., 
623;  Perry  v.  Burton,  126  111.,  599;  Ghickering  v.  FaileSy 
29  111.,  294;  Cable  v.  Ellis,  120  111.,  136;  West  v.  Douglas, 
145  111.,  164;  Cahn  v.  Tootle,  48  Pac.  Rep.  [Kan.],  919; 
Updike  V.  Parker,  11  111.  App.,  356;  Laithe  v.  McDonald, 
7  Kan.,  254,  266;  Crockett  v.  Gray,  31  Kan.,  346;  State  v. 
Tfewkirk,  49  Mo.,  472;  Elliott,  Appellate  Procedure,  sec. 
380.  Had  the  judgment  been  reversed  with  directions  to 
enter  a  j)roper  judgment  on  the  findings  previously  made 
by  the  trial  court,  then' the  action  of  that  court  in  re- 
fusing the  defendant  leave  to  amend  its  answer  would 
have  been  proper.  My  associates  erroneously  treat  the 
case  as  though  the  judgment  was  not  reversed  generally. 


Brttish  America  Assurance  Company  v.  0.  Kellner 

ET  al. 

Filed  June  20,  1900.    No.  9,214. 

1.  Verdict:  Excessive  Damages:  Evidence.  Evidence  examined,  and 
verdict  of  jury  for  plaintiff  in  the  sum  of  $950.29  found  to  be 
excessive,  and  the  judgment  thereon  not  supported  by  the  evi- 
dence. 

2. :    REMiTTiTtJB.    Leave  given  plaintiff,  defendant  in  error,  to 

file,  within  forty  days,  a  remittitur  in  the  sum  of  $96.59,  in 
which  case  judgment  with  costs  is  affirmed. 

Error  to  the  district  court  for  Madison  county.  Tried 
below  before  Bobinson,  J.  Affirmed  upon  filing  of  re- 
miititun 
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C.  J.  OarlmOy  for  plaintiff  in  error. 
Reed  &  ElUs  and  Reed  &  ChrosSy  contra. 

HOLCOMB,  J. 

Suit  was  instituted  by  the  defendant  in  error  to  re- 
cover on  a  policy  of  insurance  issued  by  the  plaintiff  in 
error,  which  resulted  in  a  verdict  in  favor  of  the  assured 
for  the  sum  of  $950.29. 

At  the  time  of  the  rendition  of  the  verdict  the  jury 
also  returned  special  findings  to  the  effect  that  the  prop- 
erty insured  had  suffered  no  depreciation  by  reason  of 
age  and  wear,  and  fixing  its  value  at  $1,700. 

It  is  stipulated  in  the  record  that  the  plaintiff  is  en- 
titled to  recover,  if  at  all,  for  one-half  of  the  value  of  the 
property  insured,  the  same  being  an  elevator  building 
for  storing  and  shipping  grain.  It  is  likewise  stipulated 
that  the  pro  rata  value  of  certain  machinery  destroyed, 
which  was  covered  by  the  policy  of  insurance,  was  $50. 

A  motion  for  a  new  trial  was  overruled,  and  judgment 
entered  on  the  general  verdict  returned  by  the  jury.  We 
are  asked  to  review  the  proceedings  had  ip  the  trial 
court,  the  only  ground  of  error  assigned  being  the  alleged 
excessive  verdict  of  the  jury,  which,  it  is  contended,  is 
not  supported  by  the  evidence. 

The  plaintiff  in  error  urges  that  the  value  of  the  prop- 
erty insured,  at  the  time  of  the  loss  by  fire,  as  shown  by 
the  evidence,  was  much  less  than  the  amount  fixed  by 
the  jury.  But  three  witnesses  testified  as  to  the  value  of 
the  property  insured.  The  husband  and  agent  of  the 
plaintiff,  who  procured  the  insurance  to  be  written,  tes- 
tified that  the  elevator  was  worth,  at  the  time  of  its  de- 
struction, $3,000.  The  valuation  thus  placed  on  the  prop- 
erty is  so  palpably  erroneous  as  to  render  it  of  little,  if 
any,  evidential  weight. 

Two  other  witnesses,  each  having  considerable  experi- 
ence in  the  construction  of  elevators,  and  being  ac- 
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quainted  with  the  value  of  such  structures,  placed  the 
value  of  the  property,  after  allowing  for  depreciation  by 
reasoli  of  age  and  wear,  at  the  sum  of  f  1,109,  and  ?1,510, 
respectively. 

The  witness  fixing  the  higher  valuation,  viz.,  $1,510, 
and  whose  evidence  was  in  the  nature  of  expert  testi- 
mony, testified  that  such  a  building,  when  new  or  in  a 
condition  as  good  as  new,  was  worth  ?1,758,  and  that, 
in  arriving  at  the  valuation  placed  thereon  by  him,  he 
had  allowed  for  depreciation  the  sum  of  |248,  or  2  per 
cent  per  year  for  the  period  during  which  the  elevator 
had  been  in  use.  He  also,  in  substance,  testified  that  the 
depreciation,  in  order  to  be  accurately  determined,  must 
be  considered  in  connection  with  the  state  of  repair  in 
which  the  building  had  been  kept;  that  if  a  building  were 
kept  in  good  condition,  and  in  perfect  repair,  it  would 
depreciate  but  little,  if  any. 

The  witness  Kellner,  the  husband  and  agent  of  the 
plaintiff,  testified  that  the  property  had  always  been  kept 
in  first-class  No.  1  condition,  and  was  in  good  repair  and 
condition  at  the  time  it  was  burned.  He  also,  testified 
that  a  year  or  two  before  the  property  was  burned  he 
purchased  it,  and  that  it  was  then  thoroughly  "over- 
hauled," and  was  just  the  same  as  new;  that  since  that 
time  he  had  kept  it  in  an  excellent  state  of  repair.  This 
evidence  is  uncontradicted,  and  from  it  the  jury  doubt- 
less reached  the  conclusion  announced  in  their  special 
finding,  that  there  was  no  depreciation  in  value. 

While  no  doubt  there  was  some  depreciation  in  value, 
it  appears  in  this  case  to  be  very  slight,  and  we  are  not 
prepared  to  say  that  the  jury  was  not  justified  from  the 
evidence  in  finding  as  they  did,  that  there  was  none.  An 
examination  of  the  evidence  on  this  point  has  led  us  to 
believed  that  the  depreciation  was  inconsequential,  and 
that  the  amount  of  the  depreciation,  as  fixed  by  the  two 
expert  witnesses,  was  of  general  application  to  all  simi- 
lar structures,  rather  than  as  applying  specifically  to  the 
building  in  controversy.    It  may  also  be  noted  that  the 
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value  of  the  building,  as  fixed  by  one  witness,  without 
allowing  for  depreciation,  was  $1,758,  while  the  jury 
found  the  value  to  be  only  $1,700. 

It  further  appears  from  the  uncontradicted  evidence, 
that  the  foundation  of  the  building  was  but  little  injured 
by  the  fire,  and  that  its  value  should  be  deducted  from 
the  value  of  the  entire  structure  as  found  by  the  jury. 
The  value  of  this  foundation,  as  fixed  by  one  witness, 
was  |208,  from  which  should  be  deducted  $25  for  damage 
to  same  and  clearing  up  rubbish,  leaving  a  net  val- 
uation of  the  undestroyed  foundation  in  the  sum  of 
$183.  This  seems  not  to  have  been  taken  into  account 
at  the  trial,  and  the  value  of  the  building  as  found  by  the 
jury  should  be  diminished  in  that  sum,  which  would 
leave  the  value  of  the  property  actually  destroyed  at 
$1,517. 

The  evidence,  we  think,  will  not  support  a  judgment 
for  a  greater  sum  than  half  the  amount  last  mentioned, 
together  with  the  value  of  the  machinery  as  stipulated, 
viz.,  $50,  and  interest  on  the  two  sums  from  the  time  the 
loss  was  due  and  payable  to  the  date  of  the  judgment, 
or  for  the  period  of  nine  and  one-half  months.  The  sums 
above  mentioned,  with  interest,  aggregate  $853.30. 

The  evidence  being  insufficient  to  support  a  verdict 
and  judgment  for  a  larger  sum,  the  judgment  of  the  trial 
court  should  be  reversed.  Leave,  however,  is  given  the 
plaintiff  (defendant  in  error),  to  file  with  the  clerk  of  this 
court,  within  forty  days  from  the  filing  of  this  opinion, 
a  remittitur  of  the  principal  sum  of  the  judgment  ren- 
dered, in  the  sum  of  $96.59,  in  which  case  the  judgment 
will  be  affirmed  with  costs* 

Judgment  aooordinglt. 
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State  of  Nebraska,  ex  rel.  Frank  H.  Yotjno,  appel- 
lant, V.  William  H.  Osborn,  Assessor,  appellee. 

Filed  July  12,  1900.    No.  11,436. 

1.  Mandamiui:    Assessor:     Pabtt.     In   a  proceeding  to  compel   an 

assessor  to  assess  property  for  taxation  at  its  fair  value  it  is 
unnecessary  to  bring  in  any  taxpayer  of  the  taxing  district 
as  a  party. 

2.  I>uty  of  Assessor.     Except  as   otherwise   provided  by  law   the 

assessor  is  required  to  value  property  for  taxation  at  its  fair 
value. 

3.  ITniform  Valuation.    The  valuation  of  property  for  taxation  must 

be  uniform. 

4.  Pleading:  Facts:   Cokolusioks.    Ultimate  facts  should  be  pleaded 

and  not  mere  legal  conclusions. 

5.  Mandamus:  Kelatob:    Prtvate  Pebson.    A  private  individual,  not 

shown  to  be  either  a  citizen  or  to  be  beneficially  interested  in 
the  enforcement  of  the  laws,  can  not  invoke  mandamus  to  com- 
pel an  officer  to  perform  a  public  duty. 

6.  .     Mandamus  will  not  issue  where  the  law  affords  a  plain 

and  adequate  remedy. 

Appeal  from  the  district  court  of  Custer  county. 
Heard  below  before  Sullivan,  J.    Affirmed. 

O^Neill  &  Gilbert,  for  relator, 

James  Ledvnchy  L.  E.  Kirkpatrick  and  0.  L.  Qviteraon, 
contra. 

NORVAL,  C.  J. 

This  was  an  application  by  Prank  H.  Young,  as  re- 
ceiver of  Broken  Bow  Water  Works  Company,  to  the  dis- 
trict court  of  Custer  county  for  a  peremptory  mandamus 
to  compel  the  respondent,  as  arsessor  of  the  city  of 
Broken  Bow,  to  alssess  the  property  in  said  city  at  its 
fair  cash  value. 

The  information  charges  that  in  an  action  pending  in 
the  circuit  court  of  the  United  States  in  and  for  the  dis- 
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trict  of  Nebraska,  wherein  the  executors  of  the  estate  of 
Denis  C.  Gately,  deceased,  and  others  were  plaintiffs  and 
the  Broken  Bow  Water  Works  Company  was  defendant, 
Frank  H.  Young,  the  relator  herein,  was  appointed  by 
said  court  the  receiver  of  said  company;  that  he  duly 
qualified  as  such,  entered  upon  the  discharge  of  said  trust 
and  as  such  receiver  is  in  full  and  undisputed  possession 
of  all  the  property,  rights  and  franchises  of  said  Broken 
Bow  Water  Works  Company;  that  relator  has  been  duly 
authorized  by  said  circuit  court  to  commence  and  main- 
tain this  action;  that  William  H.  Osborn,  the  respondent, 
is  the  elected,  qualified  and  acting  assessor  of  the  city  of 
Broken  Bow,  and  as  such  is  pretending  to  perform  the 
duties  required  of  him  by  law. 

The  information  further  avers:  "That  heretofore,  to- 
wit:— on  the  23rd  day  of  April,  A.  D.  1888,  the  city  of 
Broken  Bow,  Custer  county,  Nebraska,  by  its  mayor  and 
city  council  duly  authorized  for  the  purpose,  entered 
into  a  contract  with  the  Broken  Bow  Water  Works  Com- 
pany, which  contract  is  embodied  and  contained  in  an 
ordinance  of  the  said  city,  known  as  ordinance  seventy- 
six,  of  the  compiled  and  published  ordinances  of  the  said 
city,  which  said  ordinance  was  duly  and  legally  passed 
and  adopted  on  the  said  23rd  day  of  April,  A.  D.  1888, 
which  said  ordinance  your  relator  prays  may  be  taken 
as  a  part  of  this  petition. 

"Your  relator  further  shows  unto  the  court  that  it  is 
provided  by  section  six  of  the  said  ordinance,  as  follows: 
^And  a  sufficient  tax,  not  to  exceed  seven  mills  on  the 
dollar,  shall  be  levied  and  collected  annually  upon  all 
taxable  property  upon  the  assessment  roll  of  said  city, 
to  meet  the  payments  under  this  ordinance,  when  and  as 
they  shall  respectively  mature  during  the  existence  of 
any  contract  for  hydrant  rentals,  and  shall  be  levied  and 
kept  as  a  special  fund  known  as  the  "Water  Fund,"  and 
shall  be  irrevocably  and  exclusively  devoted  to  the  pay- 
ment of  hydrant  rentals  under  this  ordinance,  and  shall 
not  be  otherwise  employed/ 


I 


Vol.  60]  JANUARY  TERM,  1900.  417 


State  V.  Osborn. 


"Your  relator  further  shows  unto  the  court  that  the 
revenues  of  the  said  Water  Works  Company  growing 
out  of  the  matter  of  hydrant  rentals  under  the  provis- 
ions of  the  said  ordinance  is  one  of  the  material  and  prin- 
cipal sources  of  revenues  of  the  said  Water  Works  Com- 
pany, and  under  the  provisions  of  the  said  contract  your 
relator,  as  the  receiver  of  the  said  Water  Works  Com- 
pany, is  entitled  to  receive  from  the  said  city  the  proceeds 
of  a  tax  of  seven  mills  levied  upon  all  the  taxable  prop- 
erty in  the  said  city,  when  properly  and  legally  assessed 
as  required  by  the  laws  of  the  state  of  Nebraska  govern- 
ing assessments. 

"Your  relator  further  shows  to  the  court  that  the  re- 
spondent William  11.  Osborn,  regardless  of  and  in  viola- 
tion of  his  duties  as  such  assessor  of  the  city  of  Broken 
Bow,  has  entered  into  an  agreement  and  understanding 
with  the  other  assessors  of  Custer  county,  Nebraska,  that 
he  wall  not  return  the  property  of  said  city  at  its  fair 
cash  value  as  required  by  law,  but  that  after  determin- 
ing the  fair  cash  value  of  the  said  property  he  will  enter 
the  same  upon  the  assessment  roll  of  said  city  and  return 
the  same  to  the  county  clerk  of  Custer  county,  Nebraska, 
at  one-fourth  of  the  fair  cash  value  of  the  said  property, 
as  the  same  has  been  found  and  determined  by  him,  and 
pursuant  to  said  agreement  and  understanding  the  said 
respondent  has  determined  the  fair  cash  value  of  the 
property  in  the  said  city,  and  regardless  of  his  duties  and 
obligations  and  the  requirc^ments  of  law  in  that  regard 
he  has  entered  the  sauie  upon  the  assessment  book  for 
the  said  city  at  one-fourth  the  true  value  thereof,  as 
found  and  determined  by  him. 

"Your  relator  furtlu^r  shows  that  the  said  action  of  the 
said  assessor  works  a  great  and  irreparable  injury  and 
damage  to  your  relator  and  your  relator  is  without  an 
adequate  remedy  at  law  in  the  premises,  and  a  tax  of 
seven  mills  on  the  dollar  of  the  taxable  property  of  said 
city  at  its  fair  value  is  requisite  and  necessary  to  meet 
the  amount  due  your  relator  under  said  contract," 
31 


418  NEBRASKA  REPORTS.  [Vol.  60 


State  V.  Osborn. 


Tlie  respondent  demurred  to  the  information  because 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  and  also  for  defect  of  parties  defendant.  Both 
p-ounds  of  the  demurrer  were  sustained,  and  relator 
(Meeting  to  stand  on  his  pleading,  the  action  was  dis- 
missed. 

The  learned  district  court  erred  in  ruling  that  there 
was  a  defect  of  parties.  The  proceeding  was  against  the 
respondent  to  enforce  the  performance  of  an  official  duty, 
which  he,  and  he  alone,  could  lawfully  discharge.  That 
1  he  [>roposed  action  sought  to  be  coerced  would  probably 
affect  the  interests  of  the  taxpayers  of  the  city  of  Broken 
Bow  is  no  reason  why  such  taxpayers  should  be  made 
parties  to  this  proceeding.  After  the  assessment  is  made, 
if  they  are  dissatisfied,  they  can  seek  relief  before  the 
board  of  equalization.  Suppose  a  county  treasurer  should 
refuse  to  perforin  some  official  duty  enjoined  upon  him  by 
law,  a  taxpayer  of  the  county  could  invoke  relief  by  man- 
damus, but  it  would  not  be  necessary  for  the  relator  to 
make  the  other  tax])ayers  of  the  county  parties  to  the 
mandamus  proceeding;  and  the  same  principle  is  appli- 
cable here. 

We  now  proceed  to  a  consideration  of  the  question 
whether  the  information,  or  petition,  stated  facts  suffi- 
cient to  entitle  the  relator  to  the  relief  demanded. 

Section  4,  chapter  77,  article  1,  Compiled  Statutes,  de- 
clares that  "Personal  property  shall  be  valued  as  follows: 
TMrst — All  personal  propci*ty,  except  as  herein  otherwise 
directed,  shall  be  valued  at  its  fair  cash  value,"  etc. 

Section  5  of  the  same  chapter  and  article  reads  thus: 
^*Sec.5.  Real  property  shall  be  valued  as  follows:  First — 
Each  tract  or  lot  of  real  property  shall  be  valued  at 
its  fair  value,  estimated  at  the  price  it  would  bring  at  a 
voluntary  sale  thereof,  where  public  notice  had  been 
given,  and  a  payment  of  one-third  cash  and  the  balance 
secnrcMl  by  a  mortgage  upon  the  property.  Second — 
Ii(  asehold  estates,  including  leases  of  school  and  other 
lands  of  the  state,  shall  be  valued  at  such  price  as  they 
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would  bring  at  a  fail'  voluntary  sale  for  cash.  Third — 
Where  a  building  or  structure  owned  by  a  lessee  is  lo- 
cated on  land  leased  from  another,  the  same  shall  be  val- 
ued at  such  a  price  as  such  building  or  structure  would 
sell  at  a  fair  voluntary  sale  for  cash."  The  meaning  of 
these  provisions  is  obvious.  They  make  it  the  duty  of  the 
assessor,  ordinarily,  to  value  for  taxation  real  and  per- 
sonal property  at  the  fair  value  thereof,  except  as  the 
statute  may  otherwise  provide.  There  is  another  cardinal 
rule  of  taxation,  and  that  is  that  "every  person  and  cor- 
poration shall  pay  a  tax  in  proportion  to  the  value  of  his, 
her  or  its  property  and  franchises."  Constitution,  art.  9, 
sec.  1.  And  this  rule  of  uniformity  applies  not  only  to 
the  rate  of  taxation  but  as  well  to  the  valuation  of  prop- 
erty for  the  purposes  of  raising  revenue.  High  ScJiool 
Dist,  No.  137  V.  Lancaster  County,  60  Nebr.,  147.  The  con- 
stitution forbids  any  discrimination  whatever  among  tax- 
payers. State  V.  Graham,  17  Nebr.,  43;  State  v.  Poynter, 
59  Nebr.,  417.  Thus  if  the  property  of  one  citizen  is  val- 
ued for  taxation  at  one-fourth  its  value,  others  within  the 
taxing  district  have  the  right  to  demand  that  theil*  prop- 
erty be  assessed  on  the  same  basis.  The  rule  of  uniform- 
ity is  satisfied  if  observed  by  each  jurisdiction  imposing 
the  tax.  Jones  v.  Commissioners,  5  Nebr.,  561;  Turner  v. 
Althaus,  6  Nebr.,  54;  Pleuler  v.  State,  11  Nebr.,  547.  So 
far  as  the  information  discloses,  there  has  been  no  viola- 
tion of  the  rule  of  uniformity  guaranteed  by  the  funda- 
mental law  by  the  respondent  in  assc^ssing  the  property 
within  the  city  of  Broken  Bow.  On  the  contrary,  it  is  to 
be  inferred  that  all  the  property  in  that  tax  district  was 
uniformly  assessed  at  one-fourth,  instead  of  its  full  cash 
value.  Plaintiff  has  stated  in  the  information  no  suffi- 
cient ground  for  relief.  The  application  for  the  writ  is 
framed  upon  the  thc^ory  of  the  right  of  redress  of  a  private 
Tvrong  ratker  than  the  enforcement  of  a  public  duty 
•which  the  respondent  owes  the  public.  That  is,  that  the 
property  in  the  city  of  Broken  Bow  is  assessed  so  far  be- 
low its  real  value  as  to  raise  insufficient  revenue  to  pay 
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an  amount  claimed  to  be  due  plaintiff  from  the  city  of 
Broken  Bow  for  the  rent  of  hydrants.  It  will  be  ob- 
served that  the  information  does  not  plead  or  set  out  the 
terms  of  any  contract  entered  into  by  the  Broken  Bow 
Water  Works  Company  with  the  city  relating  to  the  rent 
of  hydrants.  It  is  not  averred  the  number  of  hydrants 
the  city  has  rented  or  the  price  agreed  to  be  paid  there- 
for. There  is  no  fact  pleaded  from  which  it  can  be  in- 
ferred that  any  sum  of  money  is  due  from  the  city  to  the 
relator.  It  is  true  that  it  is  alleged  that  under  the  provis- 
ions of  a  contract,  not  pleaded  in  substance  or  otherwise, 
relator,  as  receiver  of  said  water  works  company,  is  en- 
titled to  receive  from  the  city  the  proceeds  of  taxable 
property  of  the  city  when  assessed  at  its  fair  value.  But 
this  is  the  pleading  of  a  mere  conclusion.  The  ultimate 
facts  should  have  been  pleaded,  instead  of  the  averment 
of  mere  conclusions.  RaiuhoU  v.  Straufjy  39  Nebr.,  339. 
It  is  plain  that  relator  has  not  shown  himself  to  have 
been  injuriously  affected  by  the  act  of  the  respondent. 

The  rule  is,  where  it  is  sought  to  compel  the  perform- 
ance of  a  ministerial  duty  by  a  public  officer,  any  citizen 
interested  in  the  excMuticm  of  the  laws  may  be  the  in- 
former. State  V,  ShropHhire,  4  Nebr.,  411;  State  v.  Stcarn8, 
11  Nebr.,  104;  State  v,  Cummingfi,  17  Nebr.,  311;  State  «;. 
Citi/  of  Kearney y  25  Nebr.,  262.  The  information  does  not 
state  facts  from  which  it  can  be  inferred  that  relator  is 
a  citizen  of  Broken  Bow,  or  that  either  he  or  the  Broken 
Bow  Water  Works  Company  has  taxable  property  in  said 
city.  So  in  no  view  of  the  case  does  the  information  state 
sufficient  facts  to  entitle  relator  to  relief  by  mandamus. 

Again,  mandamus  may  not  issue  in  any  case  where 
the  remedy  at  law  is  plain  and  adequate.  Co<le  of  Civil 
Procedure,  sec.  646.  It  is  not  made  to  appear  that  the 
relator  has  not  a  complete  remedy  at  law.  On  the  other 
hand,  it  is  obvious  the  board  of  equalization  tould  grant 
him  complete  relief,  as  it  is  not  alleged  that  the  property 
in  Custer  county  outside  of  the  city  of  Broken  Bow  was 
assessed  at  less  than  its  fair  value.    It  is  merely  stated 
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that  respondent  entered  into  an  agreement  with  the  other 
assessors  of  the  county  that  he  would  not  return  the  prop- 
erty in  th^  city  at  its  fair  cash  value,  but  at  one-fourth  of 
such  value.  But  there  is  no  averment  that  the  other  as- 
sessors were  to  likewise  assess  and  return  the  property 
in  their  respective  districts  below  its  fair  cash  value,  or 
that  they  would  do  so.  The  presumption  must  be  in- 
dulged, unless  the  contrary  fully  appears,  that  a  public 
officer  has  honestly  discharged  his  duty.  So  we  must 
presume  that  all  the  assessors  of  Custer  county  outside  of 
the  city  of  Broken  Bow  assessed  and  returned  the  prop- 
erty in  the  mode  prescribed  by  law;  and  if  they  did  so, 
the  county  board  of  equalization  has  the  power  to  equal- 
ize the  assessment  of  the  county  by  raising  the  assessed 
valuation  of  property  in  the  city  of  Broken  Bow  so  that 
the  valuation  throughout  the  county  shall  be  uniform. 
For  the  reason  stated  the  writ  was  properly  denied.  The 
judgment  is  accordingly 

Affirmed. 


LozEiN  F.  Hilton  v.  State  op  Nebraska. 

Filed  July  12,  1900.    No.  11,455. 

Verdict:  Interest.  Interest  is  allowable  on  the  amount  found  due 
by  a  verdict  from  the  date  of  its  rendition  to  the  time  judg- 
ment is  entered  thereon. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Holmes,  J.    Affirmed. 

E.  Wakeley,  for  plaintiff  in  error. 

C.  J.  Smyth,  Attorney  General,  contra. 

NORVAL,  C.  J. 

This  cause  was  before  us  on  a  former  occasion,  when 
the  judgment  of  the  district  court  was  reversed  and  the 
cause  remanded  with  directions  to  the  court  below  to 
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render  a  judgment  on  the  verdict,  and  certify  therein  that 
Hilton  was  principal  and  that  the  other  defendants  were 
sureties.  Blaco  v.  State,  58  Nebr.,  557.  After  the  man- 
date went  down,  the  district  court  entered  judgment  on 
the  verdict  as  rendered,  including  interest  on  the  amount 
found  due  by  the  jury  at  7  per  cent  from  the  date  of  the 
verdict  to  rendering  of  the  first  judgment. 

The  only  error  assigned  is  the  including  of  interest  in 
the  judgment.  Numerous  authorities  are  cited  to  sus- 
tain the  proposition  that  the  allowance  of  interest  was 
unauthorized.  We  refrain  from  considering  the  question 
anew,  since  the  point  has  been  twice  passed  upon  by  this 
court.  Fremont,  E.  &  M.  V.  R.  Co,  v.  Root,  49  Nebr.,  900; 
Clark  V,  Missoxiri,  Kansas  &  Texas  Trust  Co.,  59  Nebr.,  53. 

The  8th  paragraph  of  the  syllabus  of  the  case  first 
cited  reads:  ^^Where  the  rendition  of  judgment  on  a  ver- 
dict for  the  plaintiff  in  an  action  of  contract  or  tort  is 
delayed  during  the  pendency  of  a  motion  for  a  new  trial 
on  behalf  of  defendant,  it  is  not  error  to  render  judgment 
for  the  amount  of  the  verdict  and  interest  from  its  date 
to  the  date  of  rendition  of  judgment." 

In  the  other  cases  cited  there  was  a  trial  to  the  court, 
with  a  finding  that  a  certain  sum  of  money  had  been 
collected  as  rents  by  the  defendant  as  mortgagee  while  in 
the  possession  of  the  mortgaged  premises.  The  district 
court  ignored  this  finding  and  rendered  judgment  for  the 
defendant,  which  was  reversed  by  this  court  and  the 
cause  remanded,  when  the  trial  court  entered  judgment 
on  said  finding  for  the  plaintiff,  including  interest  from 
the  date  of  the  finding.  This  action  of  the  court  below 
as  to  awarding  interest  was  approved  in  an  opinion  by 
Sullivan,  J.  The  allowance  of  interest  on  the  amount 
found  due  by  the  verdict  is  in  harmony  with  the  decisions 
to  which  reference  has  been  made,  and  the  judgment  is 
accordingly 

Affirmed. 
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Alvin  H.  Armstrong  et  al.  v.  Simon  D.  Mayer  bt  Aii.     eo  mi 

■61    366| 

Filed  July  12,  1900.    No.  11,303.  60  4281 

68   68l| 
1.  Title  to  Bill:    Amendment:     Legislation  Not  Gebmane.     Where 
the  title  to  a  bill  is  to  amend  a  particular  section,  no  amenda- 
tory   legislation    not    germane    to    the    subject-matter    ol    the 
original  section  proposed  to  be  changed  is  permissible. 


2. :    :    Forcible  Entry  and  Detainer:    Constitutional 

Law.  Chapter  82,  Laws  of  1883,  which  attem])ted  to  amend 
section  1030  of  the  Code  of  Civil  Procedure  by  grafting  in 
the  original  section  the  right  to  appeal  from  judgments  in 
.J  actions  of  forcible  entry  and  detainer  and  forcible  detention 
'  only,  is  void  as  inimical  to  that  part  of  section  11,  article  ■ 
3,  of  the  constitution,  which  provides  that  "No  bill  shall  con- 
tain more  than  one  subject,  and  the  same  shall  be  clearly  ex- 
pressed in  its  title." 

3.  Statute:  Remedy:   Jurisdiction:   Where  a  right  is  given  by  statute 

and  a  specific  remedy  is  provided  designating  the  tribunal  for 
the  enforcement  thereof,  the  jurisdiction  of  such  tribunal  is 
exclusive  unless  the  law  otherwise  provides. 

4.  Forcible  Entry  and   Detainer:    Statutory   Action:     Justice   of 

THE  Peace.  The  action  of  forcible  detainer  is  purely  statutory, 
and  original  jurisdiction  thereof  is  conferred  upon  justices  of 
the  peace. 

5.  District  Court:    Orioinai.  Jurisdiction.     District  courts  have  no 

original  jurisdiction  of  cases  in  forcible  detainer.  The  juris- 
diction of  said  courts  in  such  actions  is  by  error  proceeding 
only. 

6.  Jurisdiction:    Consent  of  Parties.     Consent  of  parties  can  not 

confer  jurisdiction  of  the  subject-matter. 

7.  Supreme    Court:    Jurisdiction:    Error:     Subject-Matteb.      The 

supreme  court  has  jurisdiction  to  review  by  proceeding  in  error 
a  judgrment  rendered  by  the  district  court  without  jurisdiction 
of  the  subjeot-matter. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Cornish,  J.    Submitted  on  motion  by  ^ 
defendant  in  error  either  to  dismiss  proceedings  in  error, 
or  affirm  the  judgment  of  the  court  below  or  vacate  the 
supersedeas.    Motion  overruled. 
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Walter  J.  Lamb  and  Robei't  Ryan^  in  support  of  motion, 
argued : 

The  action  of  forcible  entry  and  detainer  is  purely 
statutory  and  the  statute  must  be  strictly  complied  with. 
AVhere  a  statute  upon  a  particular  subject  has  provided 
a  special  tribunal  for  the  determination  of  questions  per- 
^aining  to  such  subject,  the  jurisdiction  of  such  tribunal 
is  exclusive  unless  otherwise  expressed  or  clearly  implied 
fi  oiu  the  act.  Ilcndreschlc  v.  School  Disfricty  35  Nebr.,  400; 
Maclilot  V.  City  of  Davoiport,  17  la.,  379;  Dodson  v.  ScroggSy 
47  Mo.,  285.  Such  in  effect  has  been  the  holding  of  this 
court.  State  v.  Palmer,  18  Nebr.,  6t4;  State  v.  Chicago,  St. 
P.  M.  &  0.  R.  Co.,  19  Nebr.,  476;  Cowlcs  v.  School  District, 
23  Nebr.,  655;  State  v.  Clary,  25  Nebr.,  403;  Sedgwick, 
Statutory  and  Constitutional  Law,  343;  Chandler  t?. 
I  [anna,  73  Ala.,  390.  Is  it  possible  that  this  court  will 
exercipe  its  appellate  jurisdiction  in  the  consummation 
of  a  vain  purpose?  If,  upon  looking  into  the  record,  this 
court  can  overlook  the  transcript  from  the  justice  of  the 
peace  and  thus  place  itself  in  such  an  attitude  to  this  case 
that  a  reversal  of  the  judgment  of  the  district  court  can 
accomplish  nothing,  why  should  this  case  be  permitted 
to  cumber  your  docket?  On  behalf  of  the  defendants  in 
error  we  suggest  that  we  care  not  if  the  questions  pro- 
pounded shall  be  answered  in  the  affirmative,  provided 
this  court,  in  its  opinion,  will  clearly  say  that  the  validity 
and  right  of  enforcement  of  the  judgment  of  the  justice 
of  the  peace  were  in  no  way  impaired  by  the  subsequent 
proceedings  in  the  district  court  or  in  this  court,  and  this 
Ave  are  entitled  to,  for  even  if  the  district  court  and  the 
justice  of  the  peace  had  concurrent  jurisdiction  of  the 
subject-matter,  the  court  which  first  assumed  jurisdiction 
()f  the  case,  conclusively  settled  the  rights  of  the  parties. 
"  (Unild  V.  Uaifvs,  19  Ala.,  438;  State  v.  Deviyrs,  34  Ark.,  188; 
Avcrill  V.  The  Steamer  Hartford,  2  Cal.,  308;  Parks  v.  Wil- 
cox, 6  Colo.,  489;  Beeson  v.  Elliott,  1  Del.  Ch.,  368;  Mason  v. 
Pifjyott,  11  111.,  85;  Taylor  t?.  Fort  Wayne,  47  Ind.,  274; 
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Ex  parte  Holman,  28  la.,  88;  Barkdull  v.  Hermg,  30  La, 
Ann.,  618;  Withef^s  v.  Denmead,  22  Md.,  135;  Miller  v.  County 
Commissioners,  119  Mass.,  485;  Home  Ins.  Co.  v.  Howell^ 
24  N.  J.  Eq.,  238;  Rogers  v.  King,  8  Paige  Oh.  [N.  Y.],  209; 
State  V.  Tarbrough,  1  Hawks  [N.  Car.],  78;  Merrill  v.  Lake, 

16  Ohio,  373;  Chapin  v.  James,  11  R.  I.,  86;  Thompson  v. 
Hill,  3  Yerg.  [Tenn.],  167;  Griffin  v.  Birkhead,  84  Va.,  612; 
Parsons  v.  Snider,  42  W.  Va.,  517;  Heidritter  v.  Elizabeth 
Oil  Cloth  Co.,  112  U.  g.,  294;  Clepper  v.  State,  4  Tex.,  242. 

Charles  0.  Whedon  and  Burr  &  Bnrr,  contra: 

The  law  under  which  the  appeal  to  the  district  court 
was  taken  is  not  unconstitutional  as  contended  for  by  de- 
fendants in  error.  Webster  v.  City  of  Hastings,  59  Nebr., 
563.  "If  the  amendatory  law  might  have  been  made  a 
part  of  the  original  act  at  the  time  it  was  passed,  it  is 
valid." 

It  is  objected  that  the  act  contains  more  than  one  sub- 
ject. In  this  objection  there  is  no  forc^.  State  v.  Page,  12 
TS'ebr.,  386;  Miller  v.  Hurford,  13  Nebr.,  17;  Catling  v.  Lane, 

17  Nebr.,  80;  Ballon  v.  Blacky  17  Nebr.,  389;  In  re  White, 
33  Nebr.,  812. 

NORVAL,  J. 

This  was  an  action  of  forcible  detainer  instituted  be- 
fore a  justice  of  the  peace,  where  the  plaintiffs  obtained 
a  judgment  of  restitution  for  the  premises  in  controversy. 
The  defendants  gave  a  bond  for  an  appeal,  and  subse- 
quently filed  a  transcript  of  the  proceedings  in  the  dis- 
trict court  and  the  cause  was  docketed  therein  as  on  ap- 
peal. Both  parties  appeared  in  said  court,  and  the  trial 
had  therein  resulted  in  another  judgment  for  the  plain- 
tiffs for  restitution  of  the  premises  and  costs  of  suit.  The 
defendants  having  prosecuted  a  petition  in  error  to  this 
court,  plaintiffs  have  filed  a  motion  to  dismiss  for  want 
of  jurisdiction,  or  affirm  the  judgment  of  the  district 
court,  or  vacate  the  supersedeas.  The  present  submission 
is  upon  said  motion. 
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The  contention  of  the  plaintiffs  is  that  the  district  court 
acquired  no  jurisdiction  of  the  subject-matter  by  reason 
of  the  appeal,  and  that,  therefore,  no  jurisdiction  was  con- 
ferred upon  this  court  by  the  error  proceeding.  The  ar- 
gument is  that  no  appeal  can  be  taken  to  the  district 
court  from  a  judgment  of  a  justice  of  a  peace  in  a  forcible 
detainer  action,  and  that  the  attempt  of  the  legislature 
to  confer  the  right  of  appeal  in  such  actions  was  abortive, 
on  the  ground-  that  the  legislation  is  unconstitutional. 
Prior  to  1883,  there  was  in  this  state  no  statute  which 
attempted  to  give  the  right  to  an  appeal  in  actions  of 
forcible  entry  and  detainer  or  forcible  detainer.  Until 
that  year  judgments  in  such  actions  could  be  reviewed 
alone  by  proceedings  in  error.  Dale  v.  Doddridge,  9  Nebr., 
138. 

Chapter  10,  title  30,  of  the  Code  of  Civil  Procedure  re- 
lates to  actions  for  the  forcible  entry  and  detention,  or 
the  forcible  detention  only,  of  real  property.  This  chap- 
ter in  1881  comprised  sections  1019  to  1032,  both  in- 
clusive, of  said  Code.  Section  1030  as  then  existing  de- 
clared that  "exceptions  to  the  opinion  of  the  justice,  in 
cases  under  this  chapter,  upon  questions  of  law  and  evi- 
dence may  be  taken  by  either  party,  whether  tried  by  a 
jui'y  or  otherwise."  The  legislature  of  1883  (Session 
Laws,  1883,  ch.  82)  passed  the  following  act,  which  re- 
ceived the  approval  of  the  governor: 

"An  act  to  amend  section  1030  of  the  Code  of  Civil  Pro- 
cedure. 

"Be  it  enacted  by  the  Legislatxire  of  the  State  of  Nebraska: 

"Section  1.  Exceptions  to  the  opinion  of  the  justice 
in  cases  under  this  chapter  upon  questions  of  law  and 
evidence  may  be  taken  by  either  pai*ty,  whether  tried 
by  a  jury  or  otherwise;  or  either  party  may  appeal  from 
the  judgment  rendered  by  such  justice  by  giving  bond, 
with  two  responsible  sureties,  to  be  approved  by  the  jus- 
tice, conditioned:  If  the  plaintiff  appeals  to  satisfy  the 
final  judgment  and  costs;  if  the  defendant  appeals  to  sat- 
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isfy  the  final  judgment  and  costs,  and  pay  a  reasonable 
rent  for  the  premises  during  the  time  he  wrongfully  with- 
holds the  same. 

"Sec.  2.  That  section  1030  Civil  Code,  as  heretofore 
existing,  bo  and  the  same  is  hereby  repealed." 

It  is  under  and  by  virtue  of  the  foregoing  amendatory 
act  that  the  right  to  appeal  in  actions  like  the  present 
one  is  claimed ;  and  if  this  legislation  is  invalid,  the  right 
of  the  defendants  to  prosecute  an  appeal  to  the  district 
court  from  the  judgment  of  restitution  entered  by  the 
justice  of  the  peace  did  not  exist.  The  title  of  the  amend- 
atory act  was  "An  act  to  amend  section  1030  of  the  Code 
of  Civil  Procedure."  Under  said  title  no  new  legislation 
was  allowed  w'hich  was  not  germane  to  the  original  sec- 
tion 1030.  This  is  the  established  doctrine  of  this  court 
City  of  Tecumsch  v.  Phillips,  5  Nebr.,  305;  Burlington  d  M. 
n.R.Co.v.HauHihrs  Covnty,  9  Nebr.,  507;  State  v.  Lancaster 
County y  17  Nebr.,  85;  Miller  v.  Ilurford,  11  Nebr.,  377;  State 
V.  Pierce  County,  10  Nebr.,  476;  Trunible  v.  Trumble,  37 
Nebr.,  340;  State  v.  Tibbets,  52  Nebr.,  228;  Horkey  v.  Ken- 
dall, 53  Nebr.,  522;  Webster  v.  City  of  Hastings^  59  Nebr., 
563. 

It  is  plain  that  the  amendatory  matter  contained  in  the 
said  act  of  1883  is  foreign,  aud  not  germane,  to  the  sub- 
ject-matter of  the  original  section  1030  of  the  Code  of 
Civil  Procedure.  The  scope  of  said  original  section  was  to 
afford  litigants  in  actions  like  the  one  with  which  we  are 
dealings,  the  right  to  take  "exceptions  to  the  opinion  of 
the  justice  ♦  ♦  ♦  upon  questions  of  law  and  evidence," 
that  his  decision  might  be  reviewed  by  proceeding  in 
error.  Said  original  section  contains  no  provision  what- 
ever relating  to  appeals,  while  the  amendatory  legisla- 
tion has  attempted  to  engraft  upon  the  original  section 
1030  the  right  to  appeal  from  judgments  of  justices  of 
the  peace  in  actions  for  the  forcible  entry  and  detention 
and  forcible  detention  alone  of  real  property.  The  amend- 
ment was  foreign  to  the  original  section,  and  the  scope 
of  the  amendment  was  not  embraced  in  the  title,  "An  act 
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to  amend  section  1030  of  the  Code  of  Civil  Procedure"; 
hence  the  amendatory  law  conflicts  with  article  3,  section 
11,  of  the  constitution,  which  declares  that  "No  bill  shall 
contain  more  than  one  subject,  and  the  same  shall  be 
clearly  expressed  in  its  title."  Section  311  of  the  Code  of 
Civil  Procedure  relates  to  bills  of  exceptions,  and  it  would 
hardly  be  contended  that  an  amendment  to  that  section 
providing  for  appeals  in  civil  cases  to  this  court  would 
be  germane  to  said  original  section  311.  Such  an  amend- 
ment would  clearly  be  obnoxious  to  the  constitutional 
provisions  quoted,  but  no  more  so  than  is  the  legislation 
under  review.  It  follows  that  the  attempted  appeal  from 
the  judgment  of  the  justice  of  the  peace  was  abortive, 
and  the  district  court  thereby  did  not  acquire  jurisdiction 
of  the  subject-matter  of  the  action. 

This  brings  us  to  a  consideration  of  another  question, 
which,  on  the  suggestion  of  the  court,  has  been  elabo- 
rately briefed  by  counsel,  and  that  is  whether  the  district 
courts  have  original  jurisdiction  of  actions  of  forcible 
detainer.  Jurisdiction  of  such  actions  is  conferred  upon 
justices  of  the  peace  (Code  of  Civil  Procedure,  sees. 
905,  1019),  and  said  Code  contains  no  provision  confer- 
ring original  jurisdiction  upon  the  several  district  courts 
of  the  state,  to  try  and  determine  actions  of  forcible  entry 
and  detainer  or  forcible  detainer  only.  Section  9,  article 
6,  of  the  constitution  provides  that  "The  district  courts 
shall  have  both  chancery  and  common  law  jurisdiction, 
and  such  other  jurisdiction  as  the  legislature  may  pro- 
vide," etc. 

It  has  been  held,  construing  this  provision,  that  where 
the  legislature  has  conferred  a  right  and  provided  no 
special  tribunal  for  its  enforcement,  the  district  court 
has  jurisdiction.  Foxicorthy  v.  Lincoln  &  F.  R.  Co.,  13 
Nebr.,  398.  The  actions  of  forcible  entry  and  detainer 
and  forcible  detention  only  are  statutory,  and  the  legis- 
lature has  designated  the  justices  courts  as  the  tribunals 
in  which  said  actions  may  be  originally  brought.  These 
actions  are  purely  statutory  and  the  legislature  has  pre- 
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scribed  the  method  of  procedure,  which  must  be  followed. 
Blaco  V.  HaUer,  9  Nebr.,  149;  Blackford  v.  Frenzer,  44  Nebr., 
829.  The  language  of  Post,  J.,  in  the  opinion  in  Hen- 
(>.  scMe  V.  Harvard  High  School  Districty  35  Nebr.,  401,  is 
quite  apposite  here,  which  we  quote  with  approval.  It 
was  there  stated:  "The  rule  is  well  settled  that  where 
a  statute  upon  a  particular  subject  has  provided  a  special 
tribunal  for  the  determination  of  questions  pertaining 
to  that  subject,  the  jurisdiction  thus  conferred  is  exclu- 
sive, unless  otherwise  expressed  or  clearly  manifested." 
It  follows  that  the  jurisdiction  of  district  courts  in  ac- 
tions of  forcible  detainer  is  merely  appellate;  that  is,  to 
review  the  judgments  of  inferior  courts  in  such  actions 
by  appropriate  error  proceedings.  Herkimer  v.  Keeler,  81 
N.  W.  Rep.  [la.],  178;  Small  v,  Gwinn,  6  Cal.,  447;  Wilier 
V.  French,  27  111.  App.,  76;  Burns  v.  Nash,  23  111.  App.,  552; 
Dicks  V.  Hatch,  10  la.,  380;  Ginn  v.  Rogers,  9  111.,  131;  Mc- 
Donald V.  Stiles,  54  Pac.  Rep.  [Okla.],  487. 

The  present  action  of  forcible  detainer  is  a  creation  of 
the  legislature,  and  did  not  exist  at  common  law.  As  is 
well  stated  in  Harrow  v.  Baker,  2  G.  Greene  [la.],  201, 
203:  "In  England,  proceedings  of  this  kind  are  either 
by  indictment,  or  by  complaint  before  a  justice  of  the 
peace,  in  the  nature  of  a  criminal  prosecution.  That, 
which  by  their  law  is  made  an  offense  punishable  by  fine 
and  imprisonment,  is  by  ours  a  civil  action  to  obtain  pos- 
session." 

In  Murry  v.  Burris,  6  Dak.,  170,  175,  Tripp,  C.  J.,  ob- 
served: "Statutes  of  forcible  entry  and  detainer  are  of 
very  ancient  origin;  they  date  far  back  into  the  fourteenth 
century;  they  succeeded  the  wager  of  battle;  they  were 
criminal  in  character,  and  were  designed  to  prevent  re- 
dress of  private  wrongs  by  means  calculated  to  disturb 
the  peace  and  good  order  of  society,  in  the  use  of  force 
and  violence  of  a  nature  to  inspire  terror  and  incite  per- 
sonal conflict.  These  statutes  were  highly  penal  in  char- 
acter, and  were  enforced  by  indictment  of  the  grand  jury 
or  by  complaint  before   a   magistrate,  and  terminated, 
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when  unfavorable  to  the  offender,  in  a  fine  to  the  king, 
and  an  ouster  from  the  premises  unlawfully  entered,  as 
a  punishment  for  the  offense,  and  not  as  a  determination 
of  any  right  of  the  parties.  No  title  passed  or  was  ai- 
fected  by  these  proceedings,  which  were  generally  sum- 
mary in  character  and  were  prosecuted  in  the  name  of 
the  sovereign.  In  modern  times  these  statutes  have  un- 
dergone great  changes;  and  while  generally  the  summary 
character  of  these  proceedings  remains,  yet  so  great  has 
been  the  change  wrought  by  legislation  that  modern  stat- 
utes of  forcible  entry  and  detainer  retain  but  little  of 
their  former  force  and  character  beyond  the  name  they 
bear." 

We  are  forced  to  the  conclusion  that  the  constitution 
conferred  no  original  jurisdiction  upon  the  district  court 
to  try  and  determine  actions  of  forcible  detainer,  and  that 
the  jurisdiction  of  said  courts  as  to  such  actions  is  by 
error  proceedings  alone.  The  fact  that  the  plaintiff  ap- 
peared in  the  district  court  and  tried  the  cause  without 
raising  the  question  of  jurisdiction  is  immaterial,  since 
consent  of  parties  can  not  confer  upon  a  court  jurisdiction 
of  the  subject-matter.  The  judgment  of  the  district  court 
from  which  this  error  proceeding  has  been  prosecuted  is 
coram  non  judiQe.  Such  being  the  case,  the  motion  to  af- 
firm must  be  denied.  The  supersedeas  is  of  no  validity 
and  hence  need  not  be  vacated,  as  it  does  not  stand  in 
the  way  of  the  enforcement  of  any  rights  of  the  plaintiffs. 

The  motion  to  dismiss  the  error  proceeding  for  want 
of  jurisdiction  must  also  be  denied.  It  is  true  where  juris- 
diction of  the  subject-matter  is  lacking  an  appellate  court 
acquires  none  by  appeal,  for  the  obvious  reason  that  an 
appeal  removes  to  the  appellate  court  the  same  cause. 
But  the  judgment  of  the  district  court  is  not  here  on  ap- 
peal, but  by  error  proceeding.  A  new  action  has  been 
commenced  in  this  court  to  review  the  judgment  of  the 
district  court.  The  supreme  court  has  original  jurisdic- 
tion to  hear  and  determine  the  same,  notwithstanding 
the  district  court  was  without  jurisdiction  of  the  subject- 
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matter  of  the  action  in  which  it  rendered  the  judgment 
in  question.    The  motion  is  overruled. 

Motion  denied. 


Fked  a.  Miller,  Assignee,  v.  Charles  E.  Waitb  bt  al. 

Filed  July  12, 1900.    No.  9,039. 

1.  Statute:    Deed  op  Assignment:    Filing  for  Record.    The  provis- 

ions of  section  6,  chapter  6,  Compiled  Statutes,  1899,  requiring 
the  filing"  of  a  deed  of  assignment  for  record  in  the  clerk's 
office  of  the  county  in  which  the  assig-nee  resides  within  twenty- 
four  hours  after  its  execution,  is  mandatory,  and  a  failure  to 
file  such  instrument  within  the  time  limited  by  statute  avoids 
the  asslg^nment  and  renders  it  of  no  force  and  effect. 

2.  Compliance  With  Statute.     A  substantial  compliance  with,   and 

conformity  to,  the  statutory  provisions  regulating  the  subject 
of  voluntary  assignments  for  the  benefit  of  creditors  is  a  condi- 
tion essential  to  effectuate  a  valid  transfer  of  title  to  the  prop- 
erty assigned  to  the  assignee  n&med  in  the  assignment. 

3.  Assignee:    Possessory  Title:    Trover.     An  assignee  of  property 

assigned  for  the  benefit  of  creditors  who  is  in  the  peaceable 
and  undisputed  possession  thereof  has  a  possessory  title  therein 
sufficient  to  maintain  an  action  for  conversion  against  those 
who  illegally  and  without  authority  obtain  possession  of  such 
property,  and  unlawfully  convert  the  same  to  their  own  use, 
even  though  the  deed  of  assignment  be  invalid  for  want  of  being 
filed  for  record  within  twenty-four  hours  from  its  execution, 
as  provided  by  statute. 

4.  Pleading:    Petition:    Dehttrrer.     Where  a  petition  alleges  that 

the  plaintiff,  as  assignee,  was  in  the  exclusive,  open  and 
notorious  possession  of  property  assigned  for  the  benefit  of 
creditors,  whicR  property  was  illegally  and  unwarrantably 
taken,  and  unlawfully  converted  by  defendants  to  their  own 
use,  heJd,  upon  demurrer  to  such  petition,  that  the  same  stated 
a  cause  of  action,  notwithstanding  that  the  petition  showed  on 
its  face  that  the  deed  of  assignment  under  which  plaintiff  was 
in  possession  was  not  filed  for  record  for  ten  days  after  its 
execution. 

5.  Conner  Opinion  Modified.    Opinion  in  Miller  v.  Waite,  59  Nebr.,  319, 

modified. 

Error  to  the  district   court   for  Lancaster  county. 
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Tried  below  before  Hall,  J.     Judgment  of  reversal  ad- 
Jiered  to. 

Mockett  &  Polk,  Stetrart  d  Miinger,  Darnall  &  Kirkpatrick, 
E.  M.  Coffin,  T.  J.  Doyle,  V.  H.  Stone  and  G.  S.  Rainbolt,  for 
plaintiff  in  error. 

Willard  E.  Stcwarty  E.  O.  Strode  and  Stearns  d  Tyrrell, 
contra. 

HOLCOMB,  J. 

A  decision  reversing  the  judgment  of  the  lower  court 
was  rendered  in  this  case  November  23,  1899,  and  is  re- 
ported in  59  Nebr.,  319.  A  rehearing  being  granted,  we 
again  have  the  case  before  us  for  consideration. 

We  were  moved  to  reinvestigate  the  case  solely  because 
of  a  doubt  as  to  the  correctness  of  the  position  taken  in 
the  fli*st  opinion,  as  to  the  effect  or  consequence  of  a  fail- 
ure to  have  filed  for  record  the  deed  of  assignment  within 
twenty-four  hours  of  its  execution  as  provided  by  section 
6,  chapter  6,  Compiled  Statutes,  1899.  Upon  the  other 
propositions  announced  in  that  opinion,  we  are  quite  sat- 
isfied of  their  correctness. 

It  was  said  in  the  first  opinion,  p.  320:  "Another 
contention  of  the  defendants  is  that  the  assignment  was 
void  because  of  the  failure  to  record  the  deed  within 
tv.  enty-four  hours  from  the  time  of  its  execution.  Our 
view  of  the  matter  is  that  the  title  to  the  property  passed 
to  the  assignee  when  the  deed  was  delivered.  ♦  ♦  * 
The  failure  to  file  a  deed  of  assignment  for  record  within 
the  time  fixed  by  statute  would  not,  ipso  facto,  divest  the 
assignee's  ownership  of  the  trust  estate.""  A  more  careful 
investigation  of  the  subject  in  the  light  of  the  statutory 
provisions  and  prior  utterances  of  this  court  leads  us  to 
the  view  that,  while  the  conclusion  reached  was  the  cor- 
rect one,  we  were  in  error  in  the  position  taken  on  the 
proposition  mentioned,  and  that  in  this  regard  we  incor- 
rectly stated  the  law  as  applied  to  the  sections  of  the 
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statute  under  consideration.  Section  1,  chapter  6,  Com- 
piled Statutes,  being  the  general  statutory  provisions  reg- 
ulating voluntary  assignments  for  the  benefit  of  creditors, 
says:  ''That  no  voluntary  assignment  for  the  benefit  of 
creditors  hereafter  made  shall  be  valid  unless  the  same 
shall  be  in  conformity  to  the  terms  of  this  act."  Section 
6  provides  the  manner  in  which  the  deed  of  assignment 
shall  be  executed,  and  inter  alia,  says:  "And  within 
twenty-four  hours  after  its  execution  it  shall  be  filed  for 
record  in  the  clerk^s  office  of  the  county  in  which  the  as- 
signee resides.  ♦  ♦  ♦  Within  thirty  days  after  its  exe- 
cution it  shall  be  filed  for  record  in  every  other  county  in 
this  state  in  which  ihore  shall  be  situate  real  property 
conveyed  therein,  and  such  assignment  shall  be  recorded 
in  each  such  county  in  the  manner  aforesaid.  A  failure 
to  file  such  assignment  for  record  within  the  time  afore- 
said, in  any  county  in  which  by  the  terms  of  this  section 
it  is  required  to  be  recorded,  shall  avoid  such  assignment 
an  to  property  situate  in  such  county."  The  language  of 
the  statute  is  plain,  strong  and  unambiguous.  It  is  sus- 
ceptible of  but  one  construction.  That  it  is  mandatory 
in  its  character  is  obvious  from  its  reading,  and  a  failure 
to  conform  to  its  provisions  avoids  the  assignment  and 
renders  it  without  force  and  effect.  A  substantial  com- 
pliance with,  and  conformity  to,  the  statutory  provisions 
regulating  the  subject  is  a  condition  essential  to  effectu- 
ate a  valid  transfer  of  title  to  the  property  assigned  to 
the  assignee  therein  named. 

The  rule  of  construction  herein  announced  is  not  a  new 
one  in  this  jurisdiction.  In  Wells  t;.  Lamb,  19  Nebr.,  355, 
in  construing  the  meaning  of  the  word  "execution"  found 
in  section  6  heretofore  quoted,  it  was  held  that  delivery 
of  the  deed  of  assignment  and  surrender  of  control  over 
it  was  included  in  the  meaning  of  the  word,  as  well  as 
the  act  of  making  and  signing  the  instalment.  Says  the 
court,  through  Judge  Rekse  in  the  opinion,  p.  356:  "It 
could  not  be  claimed  that  if  a  debtor  should  write  out  and 
sign  an  instrument  of  assignment,  but  being  uncertain  a» 
32 
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to  the  necessity  of  the  step,  place  it  in  his  pocket  or  safe, 
that  such  assignment  would  thus  be  executed,  and  his 
right  to  pay  his  debts  and  continue  in  business  would  be 
destroyed.  Nor  could  it  be  said  that  if  afterwards,  but 
not  within  twenty-four  hours,  he  should  And  it  necessary 
to  carry  out  his  previously  formed  purpose,  the  assign- 
ment would  have  to  be  rewritten  and  signed  In  order  that 
it  might  be  recorded  within  twenty-four  hours  after  its 
execution."  While  the  precise  point  under  consideration 
was  not  therein  raised  or  decided,  it  is  evident  from  the 
language  employed  that  the  assignment,  to  be  valid, 
should  be  filed  for  record  within  the  twenty-four  hours' 
time  mentioned  in  the  statute. 

In  Lancaster  County  Bank  v.  Fom,  34  Nebr.,  742,  it  was 
held  that  the  provisions  as  to  recording  were  to  be  con- 
strued as  a  registry  act,  and  being  valid  between  the 
parties,  if  actual  notice  was  imparted  to  the  others  of  the 
assignee's  possession  and  title,  the  failure  to  record  the 
instrument  would  not  avoid  the  rssignment  as  to  all  par 
ties  having  such  actual  notice.  The  rule  thus  announced 
has  not  since  been  followed,  and  was  in  direct  terms  over- 
ruled in  the  case  of  Soger  v.  Summei^Sy  49  Nebr.,  459. 

In  Connor  v,  Omaha  Nat.  Bank,  42  Nebr.,  602,  606,  in 
speaking  with  reference  to  section  104  of  the  assignment 
laws  of  Wyoming,  reading  as  follows,  "An  assignment 
for  the  benefit  of  creditors  is  void  against  creditors  of  the 
assignor,  and  against  purchasers  and  incumbrancers  in 
good  faith  and  for  value,  unless  it  is  recorded  and  unless 
the  inventory  required  is  filed  pursuant  to  this  chapter 
within  twenty  days  after  the  date  of  the  assignment," 
IJagan,  C,  uses  the  following  language:  "If  it  can  be 
said  that  tliis  evidence  was  suflftcient  to  establish  that  an 
inventory  was  made  and  filed  by  France  as  required  by 
section  100,  it  still  falls  far  short  of  establishing  that 
France,  within  twenty  days  from  the  date  he  made  the 
assignment  for  the  benefit  of  his  creditors,  made  and  filed 
the  inventory  required  by  section  100.  The  question  then 
is  whether  the  making  and  filing,  within  twenty  days 
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from  the  date  of  the  assignment  by  France,  of  the  in- 
ventory required  by  section  100  was  essential  to  the  va- 
lidity of  such  assignment  We  think  it  was.  Section  104 
of  the  assignment  law  of  Wyoming  expressly  declares 
unless  such  inventory  is  made  and  filed  within  twenty 
days  after  the  date  of  the  assignment  that  the  assignment 
shall  be  absolutely  void."  Says  the  same  commissioner, 
speaking  for  the  court  in  Sager  t?.  Summers,  49  Nebr.,  459, 
465,  with  special  reference  to  the  proper  construction  of 
the  provisions  of  the  statute  under  consideration,  and  of 
the  rule  laid  down  in  Lanaister  County  Bank  v.  Horn, 
mipra:  "The  question  presented  by  that  case  and  by  this 
is  whether  the  assignor  complied  with  the  law  in  the  exe- 
cution of  his  deed  of  assignment.  If  he  did,  it  was  valid 
whether  the  creditors  had  notice  thereof  or  not.  If  he  did 
not,  it  was  void,  no  matter  what  the  knowledge  of  the 
creditors  of  the  assignor  was,  nor  what  possession  the 
assignee  had  of  the  property.  It  is  not  the  province  of 
the  court,  by  construction,  to  read  into  this  statute  of  in- 
solvent debtors  provisions  which  we  might  be  of  opinion 
would  mitigate  the  harshness  of  its  requirements.  Our 
duty  in  the  premises  is  to  ascertain,  if  we  can,  and  declare 
the  intention  of  the  legislature.  It  was  perfectly  compe- 
tent for  the  legislature  to  declare  that  a  deed  of  assign- 
ment for  the  benefit  of  creditors  should  be  void  unless  it 
was  executed  and  acknowledged  in  the  same  manner  as 
an  ordinary  conveyance  of  real  estate  is  required  to  be 
executed  and  acknowledged  to  entitle  the  latter  to  be 
recorded.  Nor  is  it  true  that  a  deed  of  assignment  for  the 
benefit  of  creditors  is  to  be  sustained  4f  possible.^  Of 
course,  it  is  not  to  be  declared  void  for  any  mere  technical 
informality;  but  to  l)e  valid,  it  must  be  executed  in  sub- 
stantial conformity  with  the  law.  This  assignment  law 
was  not  designed  for  the  benefit  of  creditors,  but  for  the 
benefit  of  the  debtor;  and  by  complying  with  its  provis- 
ions, he  is  enabled  to  impound  all  his  property  in  the 
hands  of  an  assignee  and  deprive  his  creditors  of  the 
power  to  seize  it,  as  at  common  law  they  had  a  right  to 
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do,  for  the  satisfaction  of  their  debts.  In  other  words, 
the  assignment  act  is  a  creature  of  statute,  and  any  one 
claiming  property  under  it  must  show  at  least  a  sub- 
stantial compliance  with  its  provisions.  The  second  and 
third  points  of  the  syllabus  in  Lancaster  County  Bank  v. 
Horn,  34  Nebr.,  742,  are  overruled/' 

The  sixth  paragraph  of  the  syllabus  in  Maul  v.  Drexeh 
55  Nebr.,  446,  holds  that  "An  assignment  of  personal 
property  for  the  benefit  of  creditors  should  be  filed  in  the 
office  of  the  county  clerk  of  the  county  where  the  assignor 
resides  within  twenty-four  hours  after  its  execution,  and 
is  not  void  because  not  filed  for  record  with  the  register 
of  deeds  within  that  period/'  Says  Noryal,  J.,  writing 
the  opinion,  p.  455:  "This  assignment  conveyed  no  real 
estate,  as  the  assignors  owned  none,  but  personal  prop- 
erty merely,  and  is  not  invalidated  because  not  recorded 
by  the  register  of  deeds.  It  was  filed  in  the  office  of  the 
county  clerk  of  Douglas  county  within  twenty-four  hours 
after  its  execution,  which  is  in  compliance  with  the  strict 
letter  of  the  statute,  and  is  sufficient." 

In  harmony  with  the  now  settled  rule  of  this  court 
upon  the  subject  are  the  following:  Sinnmers  v.  White,  71 
Fed.  Rep.,  106,  wherein  the  assignment  laws  now  under 
consideration  were  similarly  construed;  Lookout  Bank  t\ 
No€,  86  Tenn.,  22;  New  v.  Reissner,  56  Ind.,  118;  Eden  v. 
Ererson,  65  Ind.,  113;  Driesbach  v.  Bccler,  34  Pa.  St.,  152; 
Cannon  v.  Deming,  3  S.  Dak.,  421;  Gridley  v.  Meyers,  76  N. 
W.  Rep.  [Minn.],  41. 

The  views  hereinbefore  expressed,  to  the  effect  that  a 
deed  of  assignment  is  avoided  by  reason  of  a  failure  to 
file  the  same  within  twenty-four  hours  after  its  execution, 
leads  us  to  no  different  conclusion  than  heretofore 
reached  as  to  the  final  disposition  of  the  case  at  bar,  and 
the  judgment  of  reversal  must  remain.undisturbed. 

The  case  comes  to  us  for  a  review  of  the  ruling  of  the 
trial  court  on  the  demuri-er  interposed  to  the  plaintiff's 
petition.  The  petition  shows  that  the  deed  of  assignment 
was  executed  August  1,  1894,  and  filed  for  record  August 
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11,  following,  and  alleges  that  the  plaintiff  was  in  ex- 
clusive control,  and  peaceable  and  undisputed  possession 
of  the  property  therein  mentioned,  of  which,  it  is  alleged, 
the  defendants,  and  each  of  them,  illegally  and  without 
authority  obtained  possession,  and  unlawfully  and  ille- 
gally converted  the  same  to  their  own  use.  This  the  de- 
murrer admits  to  be  true.  It  can  not  be  said  the  plain- 
tiff's possession  was  wrongful.  As  between  him  and  his 
assignor,  the  assignment  is  valid  and  he  is  held  to  ac- 
count for  the  disposition  he  makes  of  such  property.  He 
can  neither  dissipate  it,  convert  it  to  his  own  use,  nor 
dispose  of  it  otherwise  than  in  the  execution  of  the  trust 
with  which  he  is  charged.  If,  in  the  execution  of  the 
trust  he  has  assumed,  he  converts  the  property  into 
money,  and  applies  the  proceeds  to  the  satisfaction  of  the 
assignor's  debts,  as  contemplated  by  the  deed  of  assign- 
ment, he  doubtlefes  would  be  protected  in  such  acts  and 
the  assignment  would  be  upheld.  While  the  assignee  is 
executing  the  trust  sought  to  be  conferred  upon  him  by 
the  assignment,  his  possession  of  the  assigned  estate  can 
be  disturbed  only  by  those  having  a  legal  and  valid  claim 
thereto.  Seal  v.  Duffy,  4  Pa.  St.,  274;  Weber  v.  Samuel,  7 
Pa.  St,  499. 

In  the  opinion  heretofore  rendered  it  is  said,  p.  321: 
"According  to  the  allegations  of  the  petition,  the  seizure 
of  the  stock  of  merchandise  in  question  was  a  lawless  act, 
— an  act  done  without  color  or  claim  of  right;  and  the 
plaintiff  might,  therefore,  on  his  mere  possessory  title, 
sue  the  defendants  for  conversion.  Whatever  may  be 
the  infirmities  of  Miller's  title,  the  defendants,  even  if 
they  were  creditors  of  the  Muir-Oowan  Company,  could 
not  lawfully  seize  the  assigned  property  without  legal 
process.  The  judgment  of  the  district  court  is  reversed, 
and  the  cause  remanded  for  further  proceedings."  We 
think  the  views  thus  expressed  correctly  state  the  law. 
The  judgment  of  reversal  is  adhered  to. 
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State  op  Nebraska  v.  Edward  Rosbwater,  and  The 
Bee  Publishing  CJompany,  a  Corporation. 

Filed  July  12, 1900.    No.  11,399. 

1.  Bee  Publisliiiig  Company:  Samb  Facts.  Contempt  proceedings 
were  instituted  against  the  Bee  Publishing  Company,  as  owner, 
and  Edward  Bosewater,  as  editor-in-chief,  of  the  Omaha  Daily 
Bee,  on  account  of  certain  articles  published  in  said  paper.  At 
the  request  of  the  defendant  Rosewater,  separate  trials  were 
accorded  to  each  defendant.  An  opinion  and  judgment,  finding 
the  defendant  company  guilty  as  charged,  and  imposing  a  fine 
of  $500,  was  rendered  June  7.  Held,  That  the  essential  facts  in 
each  case  are  the  same,  and  that  the  views  expressed  and  the 
conclusions  reached  in  the  trial  of  defendant  company  are  con- 
trolling of  the  present  case. 

S.  Evidence:  Guilt  Established.  Eridence  examined,  and  found  to 
establish  the  defendant's  guilt  of  the  offense  charged  in  the 
information. 

Original  proceeding  in  contempt.    See  pp.  283-292  for 
evidence  and  argument.     Defendant  convicted. 

Constantine  J.  Smythy  Attorney  Cfentral,  and  Willis  D. 
Oldham^  Deputy,  for  the  state. 

Edward  Rosewater y  for  himself. 

Defendant  Rosewater  answered,  denying  the  charge 
in  toto  and  entering  a  several  plea  of  not  guilty. 

HOLCOMB,  J. 

With  the  obvious  design  of  influencing  the  judges  and 
controlling  the  decision  of  this  court  in  a  case  then  pend- 
ing, a  series  of  articles  were  from  time  to  time  published 
in  the  Omaha  Daily  Bee,  which  led  to  the  institution,  by 
the  attorney  general,  by  direction  of  the  court,  of  proceed- 
ings for  contempt  The  defendant  company  is  the  owner 
and  publisher  of  the  paper,  and  the  defendant,  Edward 
Ho^ew^teP;  is  the  editor-in-chief,  having  the  supervisioQ 
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and  management  of  said  newspaper  publication.  Issues 
were  joined  and  a  hearing  had.  At  the  request  of  the 
defendant  Rosewater,  a  separate  trial  was  accorded  him. 
An  opinion,  written  by  Mr.  Justice  Sullivan,  in  the  case 
of  the  Bee  Publishing  Company,  was  rendered  June  7, 
1900.  60  Nebr.,  282.  The  defendant  company  was  ad- 
judged guilty  of  constructive  contempt,  and  a  fine  of  $500 
imposed  as  a  penalty  therefor.  The  law  of  the  case  and 
the  facts,  with  minor  exceptions,  are  equally  applicable 
to  each  defendant.  The  former  opinion  dealt  exhaust- 
ively with  the  principles  of  law  involved,  and  fully  covers 
every  salient  feature  of  the  case,  thereby  rendering  it  of 
no  useful  purpose  to  again  review  the  case  in  detail,  nor 
does  the  writer  hereof  feel  at  all  able  to  add  anything  of 
value  to  the  views  therein  expressed.  We  only  refer  to 
that  case  for  a  fuller  exposition  of  our  views  on  the  sub- 
ject briefly  discussed  herein. 

We  are  told  that  the  liberty  of  the  press  is  involved, 
and  that  this  proceeding  is  an  arbitrary  exercise  of  power, 
curtailing  that  freedom  which  is  necessary  for  the  con- 
servation of  public  interests,  and  a  free  discussion  of  all 
questions  of  public  concern.  With  the  same  speciousness 
and  plausibility  of  reasoning,  it  might  as  well  be  argued 
that  the  liberty  of  the  individual  is  endangered  who  cor- 
ruptly tampers  with  a  jury  to  secure  an  unrighteous  ver- 
dict, or  attempts  to  improperly  influence  the  decision  of 
a  court  in  a  case  then  pending  before  it.  The  issue  in- 
volved is  net  one  of  the  liberty  of  an  individual  or  of  the 
press,  but  the  right  of  every  litigant  to  have  his  case 
heard  free  from  baneful  external  influences  sought  to  be 
exerted  from  selfish  or  other  improper  motives.  It  is  in- 
jecting into  the  case  a  harmful  and  disturbing  element  to 
the  prejudice  of  the  rights  of  the  litigants,  and  inconsist- 
ent with  the  due  and  orderly  administration  of  justice. 

Again  it  is  said,  the  right  to  criticise  judges  and  courts 
for  the  manner  in  which  official  duties  are  discharged 
should  be  respected,  and  such  criticism  be  not  made  the 
basis  of  proceedings  of  this  character,    Tbis  view,  like* 
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wise,  is  fallacious,  to  which  recourse  is  had  to  cloud 
the  mind  rather  than  to  obtain  a  clear  perception  of  the 
nature  and  true  character  of  the  case  at  bar.  It  should 
be  understood  that  no  question  of  criticism  of  the  court, 
or  of  any  of  its  judges,  enters  into  the  case.  A  most  crit- 
ical examination  of  the  record,  and  the  articles  upon 
which  the  proceedings  are  founded,  will  disclose  nothing 
justifying  the  assumption  that  criticism  of  the  court,  or 
of  the  judges  thereof,  is  any  part  of  the  foundation  of 
the  proceedings.  No  criticism  was  made  and  none  at- 
tempted. The  court  had  taken  no  action  which  might  be 
made  the  basis  of  criticism.  The  time  for  action  by  the 
court  in  the  case  referred  to  had  not  then  arrived,  and 
the  conclusions  we  afterwards  reached  were,  we  doubt 
not,  satisfactory  to  those  responsible  for  the  publication 
of  the  articles  under  consideration.  The  publications  in 
question  do  not  refer  to  actions  taken  by  the  court,  or  by 
any  of  the  judges,  but  were  directed  solely  to  actions  to 
be  taken  and  conclusions  to  be  arrived  at  in  the  future, 
and  it  was  undertaken,  by  this  reprehensible  method,  to 
prejudice  the  mind  of  the  public,  and  extort  a  particular 
decision  in  a  case  then  pending  for  determination. 

This  was  palpably  an  attempt  to  obstruct  and  inter- 
fere with  the  due  administration  of  justice,  and  its  tend- 
ency was  to  deprive  one  of  the  litigants  of  the  constitu- 
tional right  to  a  fair  trial  by  a  tribunal  wholly  free  and 
untrammeled  by  attempts  of  coercion  or  intimidation 
or  threats  of  public  odium  and  derision. 

On  this  branch  of  the  case  we  reiterate  what  was  said 
in  the  former  opinion,  viz.,  "Our  decisions  and  all  our 
oflftcial  actions  are  public  property,  and  the  press  and 
people  have  the  undoubted  right  to  comment  on  them  and 
criticise  and  censure  them  as  they  see  fit  Judicial  offi- 
cers, like  other  public  servants,  must  answer  for  their 
official  actions  before  the  chancery  of  public  opinion; 
they  must  malie  good  their  claims  to  popular  esteem  by 
excellence  and  virtue,  by  faithful  and  efficient  service  and 
by  righteous  conduct    But  while  we  concede  to  the  press 
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the  right  to  criticise  freely  our  decisions  when  made,  we 
deny  to  any  individual  or  to  any  class  of  men  the  right 
to  subject  us  to  any  form  of  coercion  with  the  view  of 
affecting  our  judgment  in  a  pending  case." 

The  essential  facts  constituting  the  offense  charged  in 
the  information  are  either  admitted,  or  established  by 
the  evidence  beyond  controversy.  The  views  expressed 
and  the  conclusions  reached  in  the  separate  trial  of  the 
case  against  the  corporation  must,  in  the  main,  control 
in  the  present  instance. 

Mr.  Rosewater  states  in  his  testimony  that  the  first  of 
the  articles  published,  entitled  "Worthy  of  Serious  Con- 
sideration," was  written  by  him  after  reading  the  brief 
of  the  respondents  in  the  case  then  pending.  He  testifies, 
and  we  have  no  reason  to  doubt  the  truth  of  his  state- 
ment, that  the  other  articles,  appearing  thereafter,  were 
published  without  his  knowledge,  nor  had  he  any  per- 
sonal connection  therewith.  The  first  article,  standing 
alone,  would  not,  perhaps,  be  so  aggravated  in  its  char- 
acter as  to  require  judicial  notice.  It  was  not  so  serious 
a  breach  of  the  proprieties  which  should  obtain  during 
the  pendency  of  an  important  trial  in  a  court  of  justice 
as  some  of  those  which  followed.  Yet  it  was  this,  the 
first  article,  which  set  the  precedent,  and  was  the  initia- 
tory step  and  beginning  of  a  series  of  wrongful  act8> 
which,  following  one  after  the  other,  disclosed  a  manifest 
purpose  to  warp  the  judgment,  and  control,  by  unlawful 
methods,  judirial  action,  and  which  finally  led  to  the 
unanimous  opinion  of  the  court  that  such  reprehensible 
course  of  action  should  not,  in  justice  to  the  inviolable 
rights  of  citizens,  be  permitted  to  pass  unnoticed  and  un- 
challenged. 

The  tot  article  is  of  the  same  purport,  and  is  evidently 
intended  to  accomplish  the  same  final  object  and  purpose 
as  those  which  followed  it.  That  it,  as  well  as  the  others, 
was  contemptuous  and  calculated  to  obstruct  the  due  ad- 
ministration of  justice,  and  impair  the  rights  of  litigants, 
haa  already  been,  and  we  doubt  not,  correctly  determined. 
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We  do  not  desire  to  impute  to  the  defendant  actions 
wrongful  in  their  character  not  fully  justified  by  the  evi- 
dence, and  any  circumstance  lessening  the  degree  of  the 
ofifense,  or  in  mitigation  of  its  character,  is  given  full  con- 
sideration. The  ofifense  is  established,  and  that  the  de- 
fendant should  be  held  accountable  therefor,  we  enter- 
tain no  reasonable  doubt. 

In  view  of  the  evidence  as  to  defendant's  participation 
in  the  wrongful  acts  made  the  basis  of  this  proceeding, 
and. the  conclusions  reached  in  the  trial  first  had,  and  the 
fine  imposed  upon  the  corporation  defendant  in  that  case, 
we  are  not  disposed  to  inflict  further  punishment  in  this, 
or  do  more  than  to  make  it  manifest  that  the  rights  of 
litigants  will  be  firmly  and  vigorously  protected,  while 
their  cases  are  before  us  for  decision  in  this  tribunal. 
This  each  litigant  has  the  undoubted  right  to  ask,  and 
even  demand,  and  to  accomplish  which  it  is  our  duty  to 
invoke,  on  all  proper  occasions,  the  power  conferred  by 
law  upon  this  couri:. 

The  defendant  Rosewater  is  found  guilty  as  charged 
in  the  information.  We  are  content  to  impose  no  fine 
upon  him  for  this,  the  first  offense.  He  is  adjudged  to 
pay  the  costs  of  the  prosecution. 

Judgment  accordingly. 

NORVAL,  0.  J.,  took  no  part  in  the  opinion. 


CASES 
ARGUED  AND  DETERMINED 

ni  THB 

SUPREME  COURT  OP  NEBRASKA. 

SEPTEMBER  TEKM,  A.  D.  1900. 


PRESENT: 

Hon.  T.  L.  NO|tVAL,  CHisr  Jubtiob. 

Hon.  J.  J.  SULLIVAN,         )  i„^^ 
Hon.  SILAS  A.  HOLCOMB,  j  •'^^"• 


Tucker  Bolin  v.  John  W.  Fines. 

Filed  Septeicbeb  19, 1900.    No.  10,098. 
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Keversible  Error.  The  admission  of  incompetent  or  improper 
evidence,  in  a  cause  tried  to  the  court  without  the  assistance 
of  a  jury,  is  not  alone  ground  for  the  reversal  of  the  judgment 
rendered  therein. 
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must  be  predicated  upon  sufficient  competent  evidence. 

3.  Beplevin:    Failure  to  Prosecute:     Statute:    Hbarinq   op  De- 

fendant: Plaintitf^s  Right.  A  plaintiff  in  replevin  who  fails 
to  prosecute  his  suit,  or  against  whom  judgment  has  been  en- 
tered, is  not  entitled  to  introduce  evidence  upon  the  hearing 
accorded  the  defendant  under  the  provisions  of  section  1041  of 
the  Code  of  Civil  Procedure  to  determine  the  latter*s  right  of 
property  or  right  of  possession  of  the  chattels  taken  under 
the  writ  and  delivered  to  plaintiff. 
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jurisdictional  defects,  he  is  not  entitled  by  virtue  of  section  1041 
of  the  Code  of  Civil  Procedure  to  have  his  right  of  property  or 
right  of  possession  of  the  chattels  replevied  determined  in  that 
axition. 

Error  to  the  district  court  for  Hall  county.  Tried 
below  before  Kendall,  J.    Reversed. 

W.  A.  Prince  and  Dryden  &  Main^  for  plaintiff  in  error. 

W.  H.  Thompsofiy  contra.  , 

NORVAL,   C.   J. 

This  is  the  third  appearance  of  this  case  in  this  court. 
The  former  decisions  are  reported  in  Fines  v.  Bolin^  36 
Nebr.,  621,  and  in  Bolin  v.  Fines,  51  Nebr.,  650.  The  ac- 
tion was  instituted  before  a  justice  of  the  peace  by  John 
W.  Fines  to  recover  possession  of  a  quantity  of  com 
which  he  claimed  under  and  by  virtue  of  a  chattel  mort- 
gage executed  by  one  Oscar  Dewitt.  A  trial  before  the 
justice  resulted  in  a  judgment  in  favor  of  plaintiff, 
from  which  Bolin  appealed  to  the  district  court,  where 
judgment  was  rendered  in  his  favor.  In  error  proceed- 
ing prosecuted  to  this  court  said  judgment  was  reversed, 
and  the  cause  remanded  for  further  proceedings.  36 
Nebr.,  621.  After  said  revei*sal,  and  the  lodging  of  the 
mandate  in  the  district  court,  the  defendant  filed  a  mo- 
tion therein  to  quash  the  replevin  writ  because  of  the  in- 
sufficiency of  the  affidavit  on  which  the  same  was  issued. 
This  motion  was  overruled,  and  the  second  trial  in  the 
district  court  resulted  in  a  judgment  in  favor  of  plaintiff, 
which,  on  appeal  to  this  court,  was  reversed  and  the  ac- 
tion dismissed  on  the  ground  that  the  affidavit  in  replevin 
was  so  defective  in  substance  as  to  not  confer  jurisdiction 
to  issue  the  replevin  writ  Subsequently,  on  motion  of 
defendant,  a  modification  was  entered  by  this  court  re- 
manding the  cause  to  the  district  court  with  direction  to 
dismiss  the  action  and  proceed  in  accordance  with  the 
provisio»»  of  section  1041  of  the  Code  of  Civil  Procedure. 
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Pursuant  to  the  mandate,  the  court  below  sustained  the 
motion  to  quash  the  replevin  writ  and  dismissed  plain- 
tiff's cause  of  action,  and  a  trial  of  the  defendant's  right 
of  property  and  right  of  possession  was  had.  The  court 
rendered  judgment  against  the  defendant  on  the  follow- 
ing special  findings: 

"1st.  I  find  that  the  com  in  dispute  was  turned  over 
to  the  defendant,  Tucker  Bolin,  by  one  Oscar  Dewitt  for 
the  purpose  of  satisfying  plaintiff's  mortgage,  and  to  pre- 
serve it  from  Dewitt's  other  creditors,  and  that  the  de- 
fendant gave  no  consideration  for  the  com,  but  held  it 
for  the  purpose  of  satisfying  the  said  mortgage  only,  and 
had  no  right  to  the  corn,  either  of  ownership  or  posses- 
sion, adverse  to  the  plaintiff. 

"2nd.  I  find  the  value  of  the  corn  when  taken  under 
the  writ  to  have  been  |165.00. 

"3rd.  I  find  the  value  of  the  said  mortgage  and  the 
note  secured  thereby  upon  the  corn  when  the  com  wa« 
taken  to  have  been  |168,  and  that  the  same  was  due  and 
unpaid  and  was  due  when  the  writ  of  replevin  in  this 
case  was  issued. 

"4th.  I  find  that  the  defendant  has  suffered  no  damage 
by  reason  of  the  taking  of  the  said  com." 

The  record  before  us  discloses  that  while  the  action 
was  dismissed  for  want  of  jurisdiction,  yet  the  cause  was 
litigated  as  fully  by  each  party  as  though  no  order  of 
dismissal  had  been  entered,  each  producing  his  proofs, 
and  that  plaintiff,  over  objection  of  defendant,  was  al- 
low^ed  to  place  in  evidence  the  note  and  chattel  mortgage 
under  which  he  claimed  the  right  of  possession  of  the 
pjNypertjy  and  was  likewise  allowed  to  introduce  testi- 
mony conducing  to  show  that  the  bill  of  sale  under  which 
defendant  asserted  ownership  and  possession  was  exe- 
cuted by  the  mortgagor,  Oscar  Dewitt,  for  the  purpose  of 
defrauding  his  creditors.  The  reception  of  this  testi- 
mony is  now  assigned  for  error.  But  the  ruling  assailed 
is  not  sufficient  ground  for  a  reversal,  since  the  cause  was 
tried  without  the  assistance  of  a  jury,  and  the  principle 
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is  a  familiar  one,  that  the  admission  of  incompetent  and 
improper  evidence,  in  a  cause  tried  to  the  court  without 
the  intervention  of  a  jury,  is  not  cause  for  reversal. 
Stover  V.  Hmighy  47  Nebr.,  789;  Stabler  v.  Oundy  35  Nebr., 
648;  Whipple  v.  Fowler,  41  Nebr.,  675;  Tolerton  v.  McLure, 
45  Nebr.,  368;  Sharmer  v.  Mcintosh,  43  Nebr.,  509.  The 
feason  for  the  rule  is  that  no  prejudice  could  result  from 
the  admission  of  the  testimony,  since  the  court,  when  it 
comes  to  render  judgment,  is  presumed  to  reject  and  dis- 
regard all  incompetent  and  improper  proofs,  and  must 
predicate  or  ground  its  decision  upon  the  material  and 
pertinent  evidence  adduced.  The  findings  and  judgment 
under  review  are  abundantly  supported  by  the  proofs  if 
the  evidence  introduced  by  the  plaintiff  was  proper  to 
be  considered,  but  are  wholly  unsupported  if  the  testi- 
mony on  behalf  of  the  defendant  alone  should  be  consid- 
ered and  weighed.  The  question  is  squarely  presented 
whether  the  plaintiff  had  the  right  to  introduce  any  evi- 
dence on  the  further  hearing  of  the  cause  as  to  the  de- 
fendant's right  of  property  and  right  of  possession  to  the 
chattels  seized  under  the  writ 

Section  1041  of  the  Code  of  Civil  Procedure,  relating 
to  replevin  in  justices'  courts,  declares:  "If  the  property 
has  been  delivered  to  the  plaintiff,  and  judgment  be 
rendered  against  him,  or  if  he  otherwise  fail  to  prosecute 
his  action  to  final  judgment,  the  justice  shall,  on  applica- 
tion of  the  defendant,  or  his  attorney,  impanel  a  jury  to 
inquire  into  the  right  of  property  and  right  of  possession 
of  the  defendant  to  the  property  taken.  If  the  jury  shall 
be  satisfied  that  the  said  property  was  the  property  of 
the  defendant  at  the  commencement  of  the  action,  or  if 
they  shall  find  that  the  defendant  was  entitled  only  to 
the  possession  of  the  same,  at  such  time,  then  in  either 
case  they  shall  assess  such  damages  for  the  defendant 
as  are  right  and  proper,  for  which,  with  costs  of  suit,  the 
court  shall  render  judgment  for  the  defendant,"  etc. 
Section  191a  of  said  Code  provides,  inter  alia,  that  in  the 
cases  mentioned  in  said  section  1041  judgment  shall  be 
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for  a  return  of  the  property,  or  for  its  value  in  case  a  re- 
turn can  not  be  had,  or  the  value  of  defendant's  posses- 
sion, and  for  damages  for  withholding  the  property,  and 
costs  of  suit.  It  will  be  observed  that  these  sections  re- 
quire the  court,  on  application  of  a  defendant  in  replevin 
whose  property  has  been  delivered  to  the  plaintiff,  in 
case  judgment  has  "been  rendered  against  the  latter,  or  he 
has  failed  to  prosecute  the  suit  to  a  final  determination, 
to  call  a  jury  to  pass  upon  the  defendant's  right  of  prop- 
erty and  right  of  possession  at  the  commencement  of  the 
action,  and  if  the  jury  determine  either  in  his  favor,  to 
render  judgment  for  a  return  of  the  property,  or,  in  case 
there  can  be  no  return,  for  its  value  or  the  value  of  the 
possession  thereof,  with  damages  and  costs.  There  is  no 
provision  in  either  section  which  authorizes  the  plaintiff 
in  replevin,  who  has  failed  to  prosecute  his  suit  or  against 
whom  judgment  has  been  pronounced,  to  litigate  the  de- 
fendant's right  of  property  and  right  of  possession 
thereto.  A  plaintiff  in  replevin  must  maintain  his  case 
on  the  strength  of  his  own  title  or  claim,  and  if  he  fail  to 
establish  either  title  or  right  of  possession  in  himself,  it 
is  wholly  immaterial  to  him  whether  the  defendant  has 
or  has  not  any  title  or  right  of  possession.  This  is  the 
universal  rule.  To  permit  a  plaintiff  who  has  failed  to 
prosecute  his  replevin  suit  to  introduce  testimony  to  show 
that  defendant  had  no  title  or  right  of  possession  to  the 
property,  as  that  the  same  was  in  a  third  party,  to  pre- 
vent an  alternative  judgment  from  being  entered  against 
the  plaintiff  for  a  return  of  the  property  seized  under  the 
writ  or  for  its  value,  or  for  the  value  of  the  defendant's 
possession,  would  be  unjust,  and  would  allow  plaintiff  to 
introduce  testimony  which  would  not  be  admissible  had 
liis  suit  not  been  dismissed  and  there  had  been  a  trial  upon 
the  merits.  When  a  defendant  in  replevin  is  accorded  a 
hearing  under  said  section  1041  of  the  Code,  such  adjudi- 
cation does  not  determine  the  merits  of  the  cause,  since 
the  judgment  rendered  in  his  favor  would  not  bar  the 
plaintiff  from  subsequently    bringing    replevin  for  the 
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property.  Cobbey,  Keplevin,  sec.  1192,  and  cases  cited  in 
note.  Where  plaintifif's  replevin  suit  has  been  dismissed, 
he  is  no  longer  an  actor.  Swain  v.  Savage,  55  Nebr.,  687. 
When  the  defendant  in  replevin  invoked  the  proceedings 
provided  in  said  section  1041,  the  verdict  and  judgment 
must  be  based  upon  his  proofs  alone.  If  the  defendant 
established  a  prima  facie  right  to  the  property,  he  is  en- 
titled to  an  alternative  judgment  for  the  return. thereof, 
or  its  value,  or  the  value  of  his  possessory  right.  The 
findings  of  the  trial  court:  are  not  sustained  by  competent 
evidence,  and  the  judgment  entered  thereon  should  be  re- 
versed. 

As  already  stated,  after  the  last  opinion  in  Bolin  v. 
Fines,  51  Nebr.,  650,  was  filed,  that  decision  was  modified 
by  this  court  by  directing  the  trial  court  to  dismiss  plain- 
tiff's action  and  to  take  such  further  steps  in  the  cause 
as  were  provided  by  section  1041  of  the  Code  of  Civil  Pro- 
cedure. This  modification,  in  so  far  as  it  directed  the  dis- 
trict court  to  proceed  under  said  section,  was  improvi- 
dently  entered,  since,  in  any  action  like  the  present, 
where  plaintiff's  suit  is  dismissed  on  motion  of  defend- 
ant because  the  writ  was  unauthorized  and  issued  with- 
out jurisdiction,  the  latter  is  not  entitled  to  have  deter- 
mined therein  his  right  of  posession  to  the  chattels  taken 
under  the  writ  and  delivered  to  plaintiff.  State  v.  Letton, 
56  Nebr.,  158;  Reid  v.  Panska,  56  Nebr.,  195. 

The  judgment  is,  therefore,  reversed,  and  the  action  dis- 
missed. 

Reversed  and  dismissed. 

Sullivan,  J.,  dissenting. 

I  dissent  from  the  conclusions  of  the  majority.  While 
the  first  finding  of  the  district  court  was  probably  in- 
duced by  an  erroneous  view  of  the  law,  an  examination 
of  the  record  shows  that  the  material  conclusion  stated 
is  sustained  by  undisputed  proof.  In  other  words,  it  was 
conclusively  proven  that  plaintiff,  by  virtue  of  his  mort- 
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gage,  had  a  valid  lien  on  the  i)roi>erty  in  controversy  and 
was  entitled  to  the  immediate  possession  thereof.  The 
other  findings  are  supported  by  suificlent  competent  evi- 
dence. It  thus  appears  that  when  the  action  was  com- 
menced, the  plaintiff  had  a  mortgage  lien  on  the  corn; 
that  he  was  legally  entitled  to  its  possession,  and  that 
the  amount  of  his  lien  exceeded  the  value  of  the  property. 
It  also  appears  that,  pending  the  litigation,  the  corn  was 
sold  by  agreement  of  parties.  In  the  opinion  of  the  ma- 
jority there  was  error  in  re(*eiving  evidence  of  plaintiff's 
right  under  the  mortgage  and  in  making  the  same  a  fac- 
tor in  the  judgment  rendered.  I  think  the  action  of  the 
court  was  strictly  in  accordance  with  the  statute  under 
which  the  proceeding  was  had.  Section  1041  of  the  Code 
provides,  in  cases  where  the  plaintiff,  after  obtaining 
possession  of  the  prt)perty,  fails  to  prosecute  his  action 
to  final  judgment,  that  a  jury  shall  be  impaneled  on  the 
application  of  the  defendant  "to  inquire  into  the  right  of 
property  and  right  of  posscs.sion  of  the  defendant  to  the 
property  taken.''  It  is  further  provided  that  the  jury 
shall  find  whether  the  defendant  had  the  right  of  prop- 
erty, or  right  of  posession  only,  at  the  commencement  of 
the  suit,  and  that  if  they  find  either  in  his  favor,  they 
shall  ascertain  and  fix  his  damages.  Section  191a  of  the 
Code  provides  that  in  the  cases  mentioned  in  section  1041 
the  judgment  shall  be  for  a  return  of  the  property  or  for 
its  value  or  the  value  of  defendant's  possession,  in  case  a 
return  can  not  be  had,  and  for  damages  and  costs.  From 
these  statutory  provisions  it  Ls  apparent  that  where  the 
plaintiff  has  obtained  possession  of  the  property  and  fails 
to  prosecute  his  suit,  or  is  unsuccessful  in  its  prosecution, 
there  must  be  a  judgment  against  him  for  a  return  of  the 
property,  if  the  jury  upon  inquiry  find  that  the  defend- 
ant had  the  right  of  possession  when  the  action  was  com- 
menced. There  must  also  be,  in  such  case,  an  alternativ;' 
judgment  for  the  value  of  the  property  or  for  the  vahit* 
of  defendant's  possessory  interest,  and  for  damages  and 
costs.  The  merits  of  the  controversy  must  be  determined. 
33 
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The  condition  of  the  undertaking  is  "that  the  plaintiff 
shall  duly  prosecute  the  action  and  pay  all  costs  and  dam- 
ages which  may  be  awarded  against  him"  (CJode  of  Civil 
Procedure,  sec.  1037);  and  upon  this  undertaking  no  ac- 
tion can  be  maintained  until  "an  execution,  issued  on  a 
judgment  in  favor  of  the  defendant  in  the  action,  shall 
have  been  returned  that  sufficient  property  whereon  to 
levy  and  make  the  amount  of  such  judgment  cannot  be 
found  in  the  county."  Code  of  Civil  Procedure,  sec.  1045. 
A  plaintiff  whose  action  is  dismissed  at  his  instance,  op 
over  his  objection,  is  not  out  of  court  By  the  order  of 
dismissal  he  loses  the  right  to  an  affirmative  judgment 
establishing  his  interest  in  the  property;  he  loses  the 
right  to  recover  damages  and  also  the  right  to  recover 
costs,  at  least  such  as  had  accrued  up  to  the  time  the  or- 
der of  dismissal  was  made.  His  action  being  dismissed, 
he  ceases  to  be  a  pursuer  and  assumes  an  attitude  of  de- 
fense. The  defendant  then  becomes  an  actor.  He  be 
comes  entitled  to  a  judgment  against  the  plaintiff  if  the 
jury  shall  find  upon  inquiry  that  he  had  the  right  of  projx- 
erty  or  right  of  possession  when  the  action  was  com- 
menced. In  the  language  of  the  statute,  "if  they  find 
either  in  his  favor,  they  shall  assess  such  damages  as  they 
think  right  and  proper."  This  language  clearly  implies 
that  they  may  find  neither  in  his  favor;  that  the  plaintiff 
may  defeat  his  claim  by  showing  right  of  property  and 
right  of  possession  in  himself  or  in  a  stranger  when  the 
chattels  were  replevied.  The  majority  hold  that  only  the 
defendant's  right  of  property  and  right  of  possession  are 
to  be  inquired  into,  and  that  the  facts  are  to  be  ascer- 
tained by  listening  only  to  the  evidence  of  the  defendant. 
How  the  rights  of  the  defendant  are  to  be  determined 
without  at  the  same  time  determining  the  rights  of  the 
plaintiff  is  difficult  to  understand;  how  it  can  be  decided 
in  an  action  where  both  parties  are  before  the  court  that 
one  of  them  is  owner  of  the  property  without  deciding 
that  the  other  is  not  such  owner,  and  so  adjudicating  the 
entire  matter,  seems  quite  incomprehensible.    If  there  is 
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not  to  be  a  trial  on  the  merits  that  will  settle,  once  for 
all,  the  controversy  between  the  parties,  why  impanel  a 
jury  to  inqolre  into  the  right  of  property  and  right  of 
possession?  As  the  finding,  in  the  absence  of  any  evi- 
dence, would  have  to  be  for  the  defendant,  the  investiga- 
tion by  the  jury  would  seem  to  be  a  needless  and  idle 
ceremony.  If  the  plaintiff  must  stand  mute  during  the 
trial;  if  he  can  not  possibly  succeed  in  the  action;  if  the 
finding  and  judgment  must  necessarily  be  for  the  defend- 
ant, the  function  of  the  jury  in  the  case  is  merely  to  an- 
nounce to  the  court  a  conclusion  already  ascertained  and 
inexorably  fixed  by  the  law.  In  my  opinion,  the  defend- 
ant's right  to  a  judgment  for  anything  does  not  stand 
confessed.  The  law  contemplates  that  he  shall  make 
proof,  and  that  the  plaintiff  may  defend.  It  would,  it 
seems  to  me,  be  a  monstrous  perversion  of  justice  to  per- 
mit a  defendant  to  recover  a  judgment  for  the  value  of 
property  of  which  he  had  neither  the  title  nor  rightful 
possession,  merely  because,  through  some  irregularity  in 
the  proceedings,  the  plaintiff's  action  was  dismissed.  The 
objection  suggested  in  the  opinion  of  the  court,  that  to 
permit  the  action  to  proceed  on  the  merits,  would  be  to 
cast  the  burden  of  proof  on  the  defendant,  is  a  slight  and 
altogether  insufScient  reason  for  declining  to  follow  the 
plain  and  imperative  provisions  of  the  law.  In  this  case, 
it  being  established  by  the  findings  of  the  court  that  the 
plaintiff  was  entitled  to  the  possession  of  the  corn  when 
the  action  was  commenced,  and  that  the  value  of  his 
special  interest  exceeded  the  value  of  the  property,  the 
defendant  failed  to  fulfill  either  condition  upon  which  his 
right  to  a  judgment  depended.  There  is  no  reversible 
error  in  the  record,  and  the  judgment  should  be  affirmed. 
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Fkank  J.  Persons  et  al.  v.  Margaret  McDonald  et  al. 

Jj^ED  September  19,  1900.    No.  9,285. 

1.  Contract:   Principax:    Attorney.    A  contract,  to  be  binding  upon 

a  principal  when  executed  by  another  person,  must  be  made  in 
the  name  of  the  principal. 

2.  : :  .  If  one  contract  in  his  own  name,  describ- 
ing" himself  as  attorney  for  his  principal,  the  contract  is  the 
obligfation  of  the  attorney,  and  not  of  the  principal. 

3.  Cases  Distinguished.     McWilliams  v.  Lawless,   15   Nebr.,   131,  and 

Wheeler  v.  Walden,  17  Nebr.,  122,  distinguished. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Powell,  J.    Affirtned. 

Lane  d  Mtirdock,  for  plaintiffs  in  error. 

D.  W.  MerroWy  contra. 

NORVAL,  C.  J. 

This  suit  was  for  the  specific  enforcement  of  an  alleged 
contract,  of  which  the  following  is  a  copy: 

"South  Omaha,  Neb.,  December  7,  1887. 

"Received  from  G.  M.  Sourhmayd  fifty  ($50)  dollars  as 
part  payment  on  the  east  fifty  feet  of  lots  13  and  14  in 
block  79,  in  South  Omaha,  The  consideration  for  the 
said  lots  is  to  be  five  thousand  ($5,000)  dollars,  one-half 
of  which  price  is  to  be  paid  on  delivery  of  deed  for  the 
same,  which  deed  is  to  be  made  and  delivered  on  the  first 
day  of  January,  A.  D.  1888.  Should  the  said  G.  M.  South- 
mayd  fail  to  pay  the  amount  above  specified  at  the  time 
mentioned,  then  this  contract  is  at  an  end.  And  is  null 
and  void  without  notice.  John  T.  Gathers, 

"In  presence  of  Aiiornen  for  Edward  Clark 

"O.  B.  Lane." 

A  general  demurrer  to  the  petition  was  interposed  by 
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the  defendant,  which  was  sustained  by  the  court  below, 
and  the  action  dismissed.  Plaintiffs  prosecute  error. 
The  amended  petition  discloses  that  plaintiffs  are  the 
owners  of  said  instrument,  and  that  the  defendants  are 
the  grantees  of  Clark.  While  many  points  are  argued  in 
the  briefs  of  counsel  for  the  respective  parties,  the  only 
question  it  is  deemed  necessary  to  decide  is  whether  the 
instrument  upon  which  the  suit  is  founded  is  the  con- 
tract of  Clark.  It  will  be  observed  that  Edward  Clark 
did  not  sign  the  writing,  and  his  name  nowhere  appears 
in  the  ttody  thereof,  nor  does  it  upon  its  face  purport  to 
be  the  obligation  of  Clark.  The  instrument  is  signed 
"John  T.  Cathers,  Attorney  for  Edward  Clark."  This  pur- 
ports to  be  the  contract  of  Cathers  alone,  and  not  of 
Clark.  The  words  "Attorney  for  Edward  Clark"  are 
merely  descriptio  prrsonw.  A  contract  of  sale  or  a  deed 
of  conveyance  executed  by  an  agent,  in  order  to  bind  the 
principal,  must  be  executed  in  his  name.  Morgan  v. 
Bergefiy  3  Nebr.,  209;  LeMsve  of  Anderson  v.  Brown,  9  Ohio, 
151;  1  Am.  &  Eng.  Ency.  Law,  1035;  Tucker  Mfg,  Co.  i\ 
FairbanJcs,  98  Mass.,  101;  Lutz  i\  Linthicvw,  8  Pet.  [U.  S.], 
165;  Chamberlain  v.  Paeific  Wool-Grotving  Co,,  54  Cal.,  103; 
Hayes  v.  Brubakcr,  65  Ind.,  27;  Spencer  v.  Field,  10  Wend. 
[N.  Y.],  88. 

The  cases  of  McWillianis  v.  Lawless,  15  Nebr.,  131,  and 
Wheeler  v,  Walden,  17  Nebr.,  122,  are  distinguishable  from 
the  one  at  bar.  In  the  first  case  the  application  to  pur- 
chase the  land  was  made  to  the  Burlington  &  Missouri 
River  Railroad  Company  in  Nebraska,  which  application 
was  accepted  by  the  company,  and  its  land  commissioner 
gave  to  the  applicant  a  receipt  for  the  money  paid  on  the 
purchase,  signed  "J.  D.  McFarland,  Land  Commissioner." 
Blank  contracts  were  sent  by  the  railroad  company  to 
the  purchaser,  who  signed  and  returned  the  same,  and 
also  sent  to  the  company  another  payment  on  the  land, 
and  a  receipt  therefor,  signed  "J.  D.  McFarland,  Land 
Commissioner,"  was  sent  to  the  purchaser.  The  entire 
transaction  showed  that  the  contract  to  sell  was  that  of 
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the  railroad  company,  the  principal,  and  not  the  obliga- 
tion of  its  agent.  In  Wheeler  v.  Walden,  supra,  although 
the  lease  was  signed  "D.  A.  Waldon,  Agent,"  the  instru- 
ment in  the  body  thereof  purported  to  be  the  contract 
of  the  principal,  M.  A.  Walden. 

The  instrument  in  the  case  at  bar,  not  being  the  con- 
tract of  Edward  Clark,  it  can  not  be  specifically  enforced 
against  his  grantees.  The  demurrer  was  properly  sus- 
tained, and  the  judgment  is  accordingly 

Affirmed. 


School  District  of  CENTRAii  CrrY,  Nebraska,  et  al,  v. 
Chicago,  Burlington  &  Quincy  Bailroad  Com- 
pany. 

Filed  Seftembrr  19,  1900.    No.  9,999. 

Statutes:  Aggregate  School  Tax.  Under  section  24,  snbdiyision  14, 
chapter  79,  Compiled  Statutes,  1896,  the  aggregate  school  tax  for 
all  school  purposes  in  any  one  year  is  restricted  to  a  sum  not 
exceeding  two  per  cent .  on  all  the  taxable  property  of  the 
district. 

Error  to  the  district  court  for  Merrick  county.  Trietl 
below  before  Sullivan,  J.    Affirmed. 

E,  E.  Ross  and  W.  T.  Thompson^  for  plaintiffs  in  error. 

J.  W.  Deweese  and  F.  E.  Bishop^  contra. 

NORVAL,  C.  J. 

In  1896  the  county  board  of  Merrick  county,  at  the  in- 
stance of  the  board  of  education  of  the  school  district  of 
Central  City,  levied  on  the  properi:y  embraced  in  said  dis- 
trict a  tax  of  20  mills  on  the  dollar  valuation  for  general 
school  purposes  and  likewise  a  tax  of  10  mills  on  the  dol- 
lar valuation  to  pay  interest  on  outstanding  school  dis- 
trict bonds  and  to  create  a  sinking  fund  for  their  ultimate 
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redemption.  The  Chicago,  Burlington  &  Quincy  Railroad 
Company,  being  a  taxpayer  of  the  district,  paid  to  the 
county  treasurer  the  taxes  so  levied  to  the  amount  of  20 
mills  on  the  assessed  valuation  of  its  property,  and  then 
instituted  this  suit  to  enjoin  the  collection  of  the  tax  in 
excess  of  20  mills,  claiming  that  the  same  is  ille^^al  and 
void.  The  defendants  filed  an  answer  to  the  petition,  to 
which  the  plaintiff  interposed  a  general  demurrer,  which 
was  sustained  by  the  court,  and  a  perpetual  injunction 
against  the  collection  of  the  tax  in  excess  of  20  mills  was 
granted.  The  defendants  have  prosecuted  a  petition  in 
error. 

The  sole  question  presented  by  the  record  is  whether 
or  not  the  county  board  of  Merrick  county  poss(^ssed  the 
power  to  levy,  in  any  one  year,  a  tax  of  more  than  20 
mills  on  the  dollar  of  the  taxable  property  of  the  school 
district  of  Central  City  for  school  purposes.  Said  school 
district  is  governed,  for  the  most  part,  by  the  provisions 
of  subdivision  14,  chapter  79,  Compiled  Statutes,  1895. 
Section  23  thereof  provides  "that  the  board  of  education 
shall  annually,  during  the  month  of  June,  report  to  the 
county  commissioners  an  estimate  of  the  amount  of  funds 
required  for  the  support  of  the  schools  during  the  fiscal 
year  next  ensuing,  the  amount  of  funds  required  for  the 
purchase  of  school  sites,  the  erection  of  school  buildings, 
the  payment  of  interest  upon  all  bonds  issued  for  school 
purposes,  and  the  creation  of  a  sinking  fund  for  the  pay- 
ment of  such  indebtedness;  and  the  county  commission- 
ers are  hereby  authorized  and  required  to  levy  and  collect 
the  necessary  amounts  the  same  as  other  taxes;  a  dupli- 
cate of  said  certificate  shall  be  filed  by  the  board  with  the 
city  council."  Section  24  of  subdivision  14  declares  "that 
the  aggregate  school  tax  shall  in  no  one  year  exceed  two 
per  cent,  and  in  cities  of  the  first  class  having  over 
twenty-five  thousand  (25,000)  population  the  school  tax 
shall  not  exceed  fifteen  (15)  mills  upon  all  the  taxable 
property  of  the  district,"  etc.  By  section  26  it  is  made 
the  duty  of  the  board  of  education  to  provide  for  the  pay- 
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iiient  of  interest  on  school  bonds  before  the  same  become 
due,  and  immediately  after  tlie  expiration  of  one-lialf  of 
the  time  for  which  said  bonds  are  issued  to  create  a  sink- 
ing fund  for  the  ultimate  redemption  of  said  bonds  when 
they  shall  have  become  due.  By  section  1  of  subdivision 
15  of  said  chapter  79  authority  is  conferred  on  each  school 
district  to  issue  bonds  for  the  purpose  of  purchasing  a 
site  for,  and  erecting  thereon  a  schoolhouse  or  school- 
houses,  and  furnishing  the  same.  Section  13  of  subdi- 
vision 15  provides:  "It  shall  be  the  duty  of  the  board  of 
county  commissioners  in  each  county  to  levy,  annually, 
upon  all  the  taxable  property  in  each  school  district  in 
such  county,  a  tax  sufficient  to  pay  the  interest  accruing 
upon  any  bond  issued  by  such  school  district,  and  to  pro- 
vide a  sinking  fund  for  the  final  redemption  of  the  same, 
such  levy  to  be  made  with  the  annual  levy  of  the  countj\ 
and  the  taxes  collected  with  other  taxes,  and  when  col- 
lected shall  be  and  remain  in  the  hands  of  the  county 
treasurer,  a  specific  fund  for  the  payment  of  the  interest 
upon  such  bonds,  and  for  the  final  payment  of  the  same 
at  maturity,"  etc.  The  contention  of  the  defendant  is 
that  said  section  13  is  a  special  provision  relating  to  the 
raising  of  a  revenue  to  pay  the  bonds  issued  by  school 
districts  and  interest  thereon,  and  that  section  24  of  sub- 
division 14  relates  to  school  revenues  in  general,  and  con- 
tains no  limitation  upon  the  power  to  levy  taxes  for  the 
payment  of  school  district  bonds  or  interest  thereon.  The 
district  court  ruled  that  the  limitation  contained  in  said 
section  24  applied  to  all  school  district  taxes;  and  this 
consti'uction  of  the  several  statutory  provisions  is  not 
only  a  reasonable  one,  but  is  in  line  with  the  decisions 
of  this  court.  Wlivrlcr  v.  City  of  Phittsuiouth,  7  Nebr.,  270; 
BurlifKjton  &  M.  R.  R,  Co.  v.  York  County,  7  Nebr.,  487; 
Union  P.  R.  Co.  v.  Dawson  County,  12  Xebr.,  254.  These 
authorities  are  decisive  of  the  question  presented,  and 
they  lead  to  an  affiiinance  of  the  decision  of  the  district 
court. 

Judgment  affirmed. 
SuT^LTVAN,  J.,  not  sitting. 
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Edward  A.  Bangs,  Trustee,  appellant,  v.  Robert 
Gray  et  al.,  appellees.  * 

Filed  September  19,  1900.    No.  9,267. 

1.  Evidence:   FrnDiNo:    Mortgage  Debt:    Payment.    Evidence  exam- 

ined, and  held  sufficient  to  sustain  the  finding  that  the  mortg'ag'e 
debt  was  paid  in  full  to  the  duly  authorized  agent  of  the  owner 
of  the  note  and  mortgage. 

2.  Testimony  of  Deceased  Person:   Interested  Witness.    In  case  evi- 

dence of  a  person  deceased  shall  have  been  taken  and  read  in 
evidence  by  his  representatives  in  regard  to  any  transaction 
or  conversation,  then  an  interested  witness  may  be  examined 
in  regard  to  the  facts  testified  to  by  such  person  deceased. 

3.  Belease  of  Mortgage:    PExXalty:    Demand:    Condition  Precedent. 

Before  a  mortgagor  can  recoviT  the  penalty  prescribed  by  sec- 
tion 29,  chapter  73,  Compiled  Statutes,  for  failure  to  discharge  a 
real  estate  mortgage  after  full  payment  thereof,  a  prior  demand 
upon  the  mortgagee  or  his  a^'-ent  for  such  release  or  discharge 
must  have  been  made.  Such  demand  is  a  condition  precedent 
to  a  right  of  action. 

Appeal  from  the  district  court  of  Cass  county.  Heard 
below  before  Ramsey,  J.    Afflrnied  in  part. 

S.  L.  Oehthardt,  for  appellant 

J.  H.  Haldcrnan  and  R.  B,  Windham^  contra. 

NORVAL,  C.  J. 

In  1885  one  Robert  Gray,  of  Cass  county,  borrowed  of 
tbe  Connecticut  River  Savings  Bank,  of  Charleston,  N. 
H.,  the  sum  of  $2,000,  p:lving  as  security  for  the  payment 
(hereof  a  mortgage  on  certain  real  estate  situate  in  this 
state.  This  loan  was  made  through  one  Benjamin  A. 
Gibson  of  said  county.  At  that  time,  and  from  thence 
until  1895,  one  George  Olcott  was  the  treasurer  and  man- 
ager of  said  bank,  also  the  trustee  of  the  estate  of  Anna 
C.Webber,  derease<l.  After  said  loan  was  consummated, 
the  note  and  mortgage  were  sold  and  transferred  by  said 

♦This  case  is  reported  in  83  N.  W.  Kep.,  680,  as  Olcutt  V,  Qray. 
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bank  to  said  Olcott  as  such  trustee.  The  real  estate  so 
mortgaged  was  transferred  by  mesne  conveyances  to  one 
Addison  P.  Weston,  who  paid  the  principal  of  said  note, 
at  or  soon  after  its  maturity,  to  said  Gibson.  Several 
years  after  said  payment  the  attorney  of  said  Weston  de- 
manded of  one  Seth  W.  Eddy,  who,  it  is  alleged,  was  at 
such  time  the  agent  of  said  bank,  a  release  of  said  mort- 
gage, and,  such  demand  remaining  uncomplied  with  on 
the  part  of  said  bank  for  more  than  seven  days,  action 
was  commenced  by  him  against  it  to  recover  the  statu- 
tory penalty;  also  to  have  entered  a  decree  canceling 
said  mortgage  of  record.  The  bank  answered,  disclaiming 
any  interest  in  said  mortgage,  and  alleging  the  transfer 
by  it  of  said  mortgage  to  Olcott  as  trustee  as  aforesaid. 
Olcott  then  commenced  action  to  have  said  mortgage 
foreclosed.  Olcott  and  Weston  both  died,  and  the  actions 
were  revived  in  the  names  of  their  respective  personal 
representatives.  The  actions  were  consolidated,  and,  on 
trial,  the  issues  in  both  cases  were  found  in  favor  of  the 
personal  representatives  of  Weston  and  judgment  en- 
tered accordingly;  whereupon  appeal  to  this  court  was 
taken  by  the  defeated  parties. 

In  the  foreclosure  case  it  is  alleged  that  there  is  no 
evidence  to  support  the  findings  of  the  court,  to  the  effect 
that  at  the  time  said  principal  was  paid  by  Weston  to 
Gibson  the  latter  was  agent  of  Olcott  to  receive  such  pay- 
ment; and  further,  that  upon  the  receipt  of  such  principal, 
It  or  its  equivalent  was  paid  by  Gibson  to  Olcott.  Without 
specifically  pointing  out  such  evidence,  we  would  say  that 
we  are  of  opinion  that  there  was  evidence  to  support  both 
such  findings  of  the  lower  court,  and  the  judgment  will 
not  for  that  reason  be  disturbed  by  this  court.  It  is  fur- 
ther argued  that  the  findings  are  based  upon  the  evidence 
of  Gibson,  introduced  by  Weston,  and  that  the  record 
shows  that  Gibson  was  incompetent  as  against  Olcott, 
he  having  a  direct  legal  interest  in  the  action.  Whether 
the  ground  for  this  objection  exists  or  not,  Gibson's  testi- 
mony was  made  competent  through  the  action  of  the  ad- 
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verse  party  in  introducing  the  deposition  of  Olcott,  after 
Gibson's  testimony  had  been  introduced,  and  the  repre- 
s^entatives  of  Olcott  can  not,  therefore,  complain  of  such 
ruling  of  the  trial  court.  Kroncke  v,  Madsen,  56  Nebr.,  609. 
The  decree  denying  foreclosure  of  the  mortgage  must, 
therefore,  be  aflBrmed. 

The  judgment  of  the  lower  court  in  favor  of  the  per- 
sonal representative  of  Weston  against  Bangs,  who  suc- 
ceeded Olcott  as  trustee  of  the  Weber  estate,  so  far  as  it 
awarded  such  personal  representative  a  judgment  for 
f  100  against  said  Bangs  for  failure  to  release  such  mort- 
gage, must  be  reversed,  for  the  rason  that  there  is  no  evi- 
dence to  support  the  finding.  All  evidence  is  to  the  effect 
that  the  demand  was  made  by  the  attorney  of  Weston 
upon  Eddy  as  agent  of  the  bank,  and  not  as  the  agent 
of  Olcott;  and  the  demand  was  that  such  bank  release 
such  mortgage,  and  that  at  such  time  Olcott,  as  trustee, 
was  the  owner  of  said  mortgage.  This  being  the  case, 
no  proper  demand  was  made  upon  Olcott,  as  is  required 
by  section  29,  chapter  73,  Compiled  Statutes,  1897,  and 
such  a  demand  is  a  condition  precedent  to  a  right  of 
action.  There  is  evidence  of  record  to  sustain  a  finding 
that  at  the  time  said  demand  was  made  upon  Eddy  he 
was  not  only  the  agent  of  the  bank,  but  also  of  Olcott; 
but  we  do  not  think  such  fact  is  material,  for  the  reason 
that  the  demand  was  not  made  upon  Eddy  as  agent  of 
Olcott,  but  upon  him  as  the  agent  of  the  bank,  and  as 
the  statute  is  highly  penal  in  its  nature,  a  strict  compli- 
ance with  its  requirements  must  be  exacted. 

The  judgment  of  the  district  court  allowing  Pollard, 
executor  of  Weston,  a  recovery  against  Bangs,  trustee, 
for  the  statutory  penalty  of  $100  for  failure  to  release 
said  mortgage,  is  reversed;  but  in  all  other  respects,  the 
decisions  in  both  cases  are 

Affirmed. 
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August  Cakstens,  appellee,  v.  James  W.  Eller, 
appellant. 

Filed  Septembeb  19, 1900.    No.  9,274. 

1.  Appraisal  of  Beal  Estate:  Co:vsent  to  Sustainino  of  Motion:    Es- 

toppel. A  plaintifiP,  by  consenting  to  the  sustaining  of  defend- 
ant's motion  to  ya<;ate  an  appraisal  of  real  estate,  is  not  thereby 
estopped  from  denying  that  a  subsequent  appraisal  is  too  low, 
whereby  the  same  property  was  valued  at  one-half  the  sum 
fixd  by  the  first  appraisers,  where  it  is  not  shown  that  there 
had  been  no  depreciation  in  the  market  value  of  the  property 
after  the  making  of  the  first  appraisement. 

2.  Authority  of  Deputy  Sheriff.     A  deputy  sheriff  may  act  for  his 

princi])al  in  appraising  property  for  sale  under  a  decree  of  fore- 
closure. 

5.  Bale  Under  Vacated  Appraisal.  Property  can  not  be  offered  for 
sale,  or  sold,  under  an  appraisement  which  has  been  set  aside 
by  the  court. 

4.  City  Lots:    Separate  Sale:    Notice.    Under  a  decree  of  foreclos- 

ure which  requires  that  city  lots  shall  be  sold  separately  it  is 
not  necessary  that  the  published  notice  of  sale  should  specially 
state  that  the  lots  will  be  offered  for  sale  separately,  when 
such  notice  contains  the  information  that  the  lots  will  be  sold 
in  the  manner  provided  by  the  decree. 

5.  Second  Appraisement.    An  oificer  is  not  required  to  make  a  second 

appraisement  of  real  estate  until  he  has  twice  offered  the  prop- 
erty for  sale. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Irvine,  J.    Affirmed. 

James  W,  Ellcr,  appellant,  for  himself. 

Connell  &  Ives,  contra. 

NORVAL,  C.  J. 

This  appeal  is  taken  from  an  order  confirming  the  sale 
of  real  estate  made  under  a  mortgage  foreclosure.  A  de- 
cree was  entered  herein  on  July  30,  1892,  which,  on  ap- 
peal, was  aflBrmed  at  the  January  term,  1895.    45  Nebr., 
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515.  An  order  of  sale  was  issued  October  10,  1895,  and 
each  of  the  twenty-four  lots  was  appraised  at  |200,  by  the 
deputy  sherifiE  and  two  freeholders  called  by  him.  The 
defendant  filed  a  motion  to  set  aside  the  appraisement 
for  the  reason  that  the  appraisers  were  called  by  the  dep- 
uty sheriflf,  and  because  the  appraisement  was  too  low. 
The  lots  were  sold  to  the  plaintiff  for  $134  each,  who  sub- 
sequently moved  for  a  confirmation  of  the  sale,  and  the 
defendant  filed  objections  to  the  confirmation.  The  court 
below,  the  plaintiff  consenting  thereto,  vacated  the  ap- 
praisement and  set  aside  the  sale.  Thereafter,  on  Janu- 
ary 18,  1896,  a  new  order  of  sale  was  issued,  the  lots  were 
reappraised  by  the  deputy  sheriff  and  two  freeholders, 
by  him  summoned  for  that  purpose,  at  f  100  each.  The 
property  was  advertised,  and  there  having  been  no  bid- 
ders, the  order  of  sale  was  returned  indorsed  "Not  sold  for 
want  of  bidders."  July  27,  1896,  plaintiff  obtained  a 
pluries  order  of  sale,  under  which  the  lots  were  sold  by 
the  deputy  sheriff  to  the  plaintiff  for  the  sum  of  $67  each. 
This  sale  was  confirmed,  defendant  objecting  thereto  and 
to  the  appraisement,  and  a  deed  was  ordered  to  be  made 
to  the  purchaser. 

It  is  urged  that  the  appraisal  is  too  low,  and  that  plain- 
tiff is  estopped  to  deny  it.  This  argument  is  based  upon 
the  fact  that  the  lots  were  appraised  at  a  lower  sum  under 
the  second  appraisement  than  under  the  first,  and  that 
the  first  appraisement  having  been  set  aside  as  being  too 
low  with  the  assent  of  plaintiff,  he  is  in  no  position  now 
to  assert  that  the  lots  were  not  valued  too  low  under 
the  last  appraisement.  The  argument  is  novel,  but  is 
without  substantial  foundation.  The  record  fails  to  show 
that  the  first  appraisement  was  vacated  on  account  of  the 
low  valuation  of  the  lots,  but  rather  that  said  appraise- 
ment was  vacated  because  the  defendant  asked  it  and 
the  plaintiff  consented  thereto.  Moreover,  it  is  not  dis- 
closed that  the  lots  were  of  the  same  value  when  they 
were  last  appraised  as  when  the  first  appraisement  was 
made.    The  defendant  merely  showed  that  the  lots  were 
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unimproved  and  were  in  the  same  condition  when  the 
tw^o  appraisements  were  made.  But  this  was  insufficient 
to  establish  that  there  had  been  no  depreciation  in  the 
market  value  of  the  lots,  or  to  impeach  the  second  ap- 
praisement. Had  the  first  appraisal  been  vacated  with 
the  assent  of  the  plaintiff,  on  the  ground  that  the  valua- 
tion placed  on  the  lots  was  too  low,  which  is  not  shown 
to  have  been  the  case,  it  is  manifest  that  such  ruling 
would  not  preclude  the  plaintiff  from  denying  that  the 
second  appraisement  was  too  low  where  the  market  value 
of  the  property  was  not  shown  to  have  been  the  same  at 
the  time  of  the  respective  appraisements. 

The  next  objection,  that  the  second  appraisement  is 
invalid  because  made  by  the  deputy  sheriff,  is  without 
merit.  Nebraska  Loan  &  Building  Assort  v,  Marshally  51 
Nebr.,  534.  It  is,  however,  argued  that  by  consenting  to 
the  sustaining  of  the  motion  to  vacate  the  first  appraise- 
ment, one  of  the  objections  thereto  being  that  it  was  made 
by  the  deputy  sheriff,  the  plaintiff  is  estopped  from  urg- 
ing that  the  deputy  sheriff  could  properly  make  the  last 
appraisement.  This  claim  is  untenable,  since  the  motion 
to  set  aside  the  first  appraisement  was  predicated  on  more 
than  one  ground,  and  the  order  fails  to  disclose  the 
ground  on  which  the  first  appraisement  was  set  aside. 

Equally  without  merit  is  the  third  point  made  by  the 
defendant,  that  the  property  should  have  been  sold  under 
the  first  appraisement,  since  the  same  had  already  been 
vacated  on  motion  of  defendant  Ordinarily,  an  officer 
can  make  only  one  appraisement  of  real  estate  until  he 
has  twice  unsuccessfully  offered  the  property  for  sale. 
Code  of  Civil  Procedure,  sec.  495;  Burhett  v.  Clark j  46 
Nebr.,  466.  But  this  rule  does  not  obtain  where  an  ap- 
praisement has  been  set  aside  by  the  court 

Another  argument  is  that  the  published  notice  of  sale 
was  insufficient,  because  not  in  accord  with  the  decree, 
in  that  the  notice  did  not  state  that  the  lots  would  be 
offered  separately,  nor  that  the  property  was  to  be  sold 
under  foreclosure  of  mortgage.    The  decree  provided  that 
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the  lots  should  be  appraised  and  sold  separately.  They 
were  separately  appraised  and  offered  and  sold  sepa- 
rately. The  published  notice  stated  "the  above  described 
lots  to  be  sold  in  the  manner  provided  in  said  decree." 
This  was  suflBcient.  It  was  unneiessary  that  the  notice 
of  sale  should  specifically  state  that  the  lots  would  be 
offered  for  sale  separately.  The  published  notice  was  in 
substance  specific. 

The  fifth  objection  is  obviously  barred  upon  a  misap- 
prehension of  the  record.  It  in  no  manner  refers  to  the 
advertisement  and  sale  in  question,  but  relates  to  a  prior 
advertisement  under  which  the  property  was  offered,  al- 
though not  sold  for  want  of  bidders. 

It  is  also  insisted  that  too  long  a  time  intervened  be- 
tween the  date  of  the  last  appraisement  and  the  first  pub- 
lication of  the  notice  under  which  the  lots  were  sold.  The 
last  appraisal  was  made  January  29,  1896^  and  the  prop- 
erty was  advertised  immediately  thereafter.  March  16, 
1896,  defendant  moved  to  set  aside  the  appraisement, 
which  motion  was  not  passed  upon  until  April  27.  A  new 
order  of  sale  was  issued  July  27,  published  notice  of  the 
sale  began  on  August  5,  and  the  sale  was  held  September 
8.  It  is  not  disclosed  in  what  manner  defendant  was 
prejudiced  by  the  lapse  of  time  between  the  appraisement 
and  the  advertisement  under  which  the  sale  was  made. 

The  sale  is  likewise  assailed  because  there  was  no  ap- 
praisal made  under  the  last  order  of  sale.  The  property 
had  been  offered  for  sale  only  once  under  the  last  ap- 
praisement. Hence  no  new  appraisement  was  necessary. 
Burkett  v.  Clark,  46  Nebr.,  466. 

No  reversible  error  is  revealed  by  the  record,  and  the 
order  of  confirmation  is 

Affirmed. 
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George  McClave,  appellant,  v.  Susanna  McClave  bt 
al.,  appellees. 

FnjSD  Seftembeb  19, 1900.    No.  9,276. 

1.  Trial  Court:    Finai.  Disposition  of  Cause:    Request  to  Proceed 

IN  Cause:  Review.  The  failure  of  a  trial  court  to  make  a  com- 
plete and  final  disposition  of  a  cause  can  not  be  reviewed  until  it 
has  been  asked  to  so  proceed  in  the  case. 

2.  Advancement  by  Father  to  Son:    Deduction  from  Distributive 

Share.  Advancements  made  by  a  father  to  a  son  may  properly 
be  deducted  from  the  distributive  share  of  the  latter  in  the 
estate  of  the  deceased  father. 

3.  Partition  of  Beal  Estate.     In  partition  of  real  estate,  the  court 

may  allot  particular  portions  of  the  land  to  particular  individ- 
uals. 

Appeal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Holmes,  J.    Affinried. 

Mockett  d  Polky  for  appellant. 

F.  M.  Hall  and  Samuel  J.  Tuttic,  contra. 

NORVAL,  C.  J. 

This  is  an  appeal  from  an  order  made  by  the  lower 
court  in  an  action  therein  commenced  to  have  partition 
of  the  estate  of  one  William  McClave,  who,  in  1888,  died 
intestate,  being  a  resident  of  the  state  of  Ohio,  and  own- 
ing at  the  time  of  his  death  real  estate  situate  therein, 
and  in  Lancaster  county  in  this  state.  He  left  a  widow 
and  numerous  heirs,  among  the  latter  being  Stewart  Mc- 
Clave. Against  the  said  Stewart  McClave,  Robert  E. 
iloore  and  Sarah  J.  Alloway  held  judgments,  which, 
upon  the  death  of  William,  became  liens  upon  his  share 
in  said  estate  situate  in  this  state.  In  the  action  for  par- 
tition, it  was  shown,  on  trial,  that  deceased  had,  during 
his  lifetime,  advanced  to  said  Stewart  McClave  some 
|2,800,  which  the  court  properly    found  should  be  de- 
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ducted  from  his  share  in  said  estate.  The  lower  court, 
upon  sufficient  evidence,  found  the  value  of  the  real 
estate  in  Ohio  and  of  that  in  Nebraska,  and  the  value  of 
said  Stewart's  share  in  each,  and  deducted  the  value  of 
his  share  in  the  Ohio  property  (which  did  not  equal  the 
amount  of  the  advancement)  from  such  advancement,  and 
the  balance  of  such  advancement  was  deducted  from  the 
value  of  his  interest  in  the  Nebraska  land.  The  court 
then  found  that  it  was  possible  to,  and  did,  allot  to  said 
Stewart  McClave  a  specific  tract  of  said  Nebraska  land, 
free  and  clear  of  the  dower  interest  of  the  widow,  and 
of  another  life  estate  owned  by  one  of  the  parties  to  the 
action,  and  directed  the  commissioners  thereafter  to  be 
appointed  to  make  to  said  Stewart  McClave  a  deed  to 
said  particular  tract  of  land,  which  was,  in  the  order  of 
the  court,  described  by  metes  and  bounds.  The  court 
then  found  the  amount  due  said  Moore  and  AUoway  re- 
spectively from  said  Stewart  McClave,  and  the  order  of 
priority  of  their  liens  upon  such  specific  tract  of  land,  and 
directed  that,  unless  payments  of  such  judgments  be 
made,  said  land  be  sold,  and  the  proceeds  of  such  sale  be 
applied  to  the  satisfaction  of  such  judgments.  No  fur- 
ther order  was  made  in  the  premises,  and  from  the  order 
so  made  an  appeal  to  this  court  is  taken  by  the  plaintiff 
in  partition. 

It  is  claimed  by  appellant  that  the  action  of  the  lower 
court,  so  far  as  it  proceeded  in  the  action,  should  be  re- 
versed for  the  reason  that  it  failed  to  set  aside  the  dower 
or  life  estate  of  the  widow,  and  of  another  of  the  parties, 
a  widow  of  one  of  the  heirs.  We  do  not  think  that  ques- 
tion is  properly  before  the  court  for  decision.  If  the 
plaintiff  desired  the  court  to  set  aside  the  dower  interest 
of  the  widow,  he  should  have  asked  the  lower  court  to 
proceed  further  in  the  premises,  and  if  the  lower  court 
should  refuse  to  so  proceed,  he  had  his  remedy.  There 
is  nothing  of  record  to  show  that  the  lower  court  refused 
to  proceed  further  in  the  premises. 

It  seems  that  the  interest  of  Stewart  McClave  in  the 
34 
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Ohio  land  had,  as  shown  by  the  record,  been  previously 
sold  on  attachment  proceedings  issued  out  of  a  compe 
tent  tribunal  in  that  state,  and  appellant  claims  that  for 
that  reason  no  deduction  should  have  been  made  from 
the  amount  of  the  advancement,  so  far  as  the  value  of  his 
interests  in  Ohio  are  concerned.  We  fail  to  understand 
the  force  of  the  argument.  These  interests  represented 
two  funds.  Upon  one  of  them  Moore  and  AUoway  had  a 
lien,  upon  the  other  they  had  none.  The  estate  of  Will- 
iam McClave  had  a  first  lien  upon  both  of  the  tunds  for 
the  amount  of  such  advancement.  This  being  the  case, 
equity  would  require  that  the  estate  first  exhaust  the 
fund  upon  which  Moore  and  AUoway  had  no  lien,  and 
that  was  done  in  this  case.  If  the  lien  of  the  estate  proves 
to  be  superior  to  that  of  the  attaching  creditor  in  Ohio, 
that  is  the  misfortune  of  such  creditor,  but  certainly  it 
constitutes  no  error  on  the  part  of  the  trial  court  in  this 
action.  The  statute  gave  the  right  to  allot  particular 
portions  of  the  land  to  particular  individuals.  Code  of 
Civil  Procedure,  sec.  813. 

We  have  carefully  read  the  proceedings  of  the  lower 
court,  and,  as  far  as  it  has  proceeded  in  the  premises,  find 
no  eri'or,  and  for  that  reason  the  order  appealed  from  is 

Affirmed. 


DvsriGHT  Newman,  appellant,  v.  Frank  Phillips, 

APPELLEE. 

Filed  Septembeb  19, 1900.    No.  9,287. 

Evidence:    Findino.    Evidence  examined*  and  found  to  support  the 
finding  of  the  court. 

Appeal  from  the  district  court  of  Dawson  county. 
Heard  below  before  Greene,  J.    Affirmed. 

Warrington  &  Stetvart  and  E.  A.  Cook,  for  appellant 
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E.  D.  OwenSj  W.  D.  Qiffm  and  Geo.  O.  QUlaUy  contra. 

SmJilYANy  J. 

This  is  an  appeal  from  a  decree  of  foreclosure.  Ap- 
pellant contends  that  the  mortgage  debt  has  been  paid, 
and  that  the  finding  of  the  trial  court  to  the  contrary  is 
not  supported  by  sufficient  evidence.  We  have  read  the 
record  with  a  good  deal  of  care,  and  are  disposed  to  think 
that  the  right  result  has  been  reached;  that  the  only  issue 
raised  by  the  pleadings  has  been  correctly  decided. 

The  judgment  of  the  district  court  is 

Aj^firmbd. 


NOBTHWESTEIRN  MlJTUAI.  LiFB  INSURANCE  COMPANY,  AP- 
PELLEE, V.  Carlos  C.  Burr  et  al.,  appellants. 

Filed  Septsmbeb  10, 1900.    Nos.  9,280  and  0,281. 

1.  Poreelosure:    Rbceiyeb:    Rental:    Attthobttt  of  Receiteb:    Re- 

duction OF  Rent.  In  an  action  to  foreclose  a  real  estate  mort- 
gage, the  district  court  has  power  to  appoint  a  receiver,  whose 
duty  it  is,  under  ordinary  circumstances,  to  rent  the  mortgaged 
property,  if  it  is  rentable.  And  the  duty  to  rent  implies  au- 
-  thority  to  reduce  rents,  at  the  expiration  of  existing  leases,  if 
such  reduction  is  necessary  to  secure  tenants  and  make  the 
property  productive. 

2.  Eridence:  Finding.    Evidence  examined,  and  found  to  support  the 

findings  of  the  court. 

Appeal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Holmes,  J.    Affirmed. 

8.  B.  Pound  and  Boscoe  Pound,  for  appellants: 

LambertBon  d  Rally  contra: 

The  trial  judge  is  the  proper  judge  of  the  weight  and 
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credibility  of  tile  evidence.     Worthington  v.  Worthington, 
32  Nebr.,  334. 

Sullivan,  J. 

These  cases  were  commenced  by  the  Northwestern 
Mutual  Life  Insurance  Company  to  foreclose  two  real 
estate  mortgages.  By  agreement  of  the  parties,  William 
P.  McLaren  was  appointed  receiver  in  each  case  and,  hav- 
ing qualified  as  required  by  the  statute,  entered  upon 
the  discharge  of  his  trust.  The  mortgaged  property,  be- 
ing business  blocks  in  the  city  of  Lincoln,  was  occupied 
by  tenants  whose  leases  expired  after  the  actions  were 
instituted  and  the  receiver  appointed.  McLaren  renewed 
some  of  these  leases  and  reduced  the  rents.  Whether  he 
had  authority  to  make  such  reductions  and,  if  so,  whether 
he  acted  wisely  in  the  premises  are  the  questions  here 
presented  for  decision. 

A  receiver  may  be  appointed  in  cases  of  this  kind;  and 
it  is  his  duty  to  make  rentable  property  productive.  This 
implies,  of  course,  the  necessity  of  reducing  rents  when- 
ever business  conditions,  or  other  circumstances,  require 
a  reduction.  The  trial  court  found  from  the  evidence  in 
these  cases  that  the  receiver  managed  the  pi"operty  in 
his  hands  with  prudence  and  fidelity,  and  that  in  reduc- 
ing rents,  he  only  did  what  was  necessary  to  secure  ten- 
ants and  obtain  an  income  from  tlie  mortgaged  premises. 
We  think  the  finding  is  supported  by  sufficient  evidence 
and  that  the  order  confirming  the  re(Jv.»r's  report 
should  be 

Affirmed. 
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Passumpsic  Savings  Bank,  appellee,  v.  John  C. 
Maulick  et  al.,  appellants. 

Filed  Septembeb  19, 1900.    No.  9,278. 

1.  Foreclosure  of  Beal  Estate  Mortgage:   Authority  of  Sheriff  to 

Sell:  Decree:  Order.  In  an  action  to  foreclose  a  real  estate 
mortgage  the  sheriff's  authority  to  sell  the  mortgaged  property 
is  derived  from  the  decree  of  foreclosure  and  not  from  the 
order  of  sale  issued  by  the  clerk  of  the  court. 

2.  Judicial  Sale:   Ratification.    It  is  ordinarily  the  duty  of  a  court, 

where  a  judicial  eale  is  made  in  conformity  with  its  decree,  to 
ratify  such  sale. 

3.  Defective  Process:   Seal  op  Court.    A  process,  defective  for  want 

of  the  seal  of  the  court  out  of  which  it  issued,  may  be  cured  by 
amendment. 

4.  Authority  of  Deputy  Sheriff.    A  deputy  sheriff  may  perform,  for 

his  principal,  any  act  necessary  to  be  done  to  carry  into  effect 
a  decree  for  the  sale  of  property. 

Appeal  from  the  district  court  of  Custer  county. 
Heard  below  before  Greene,  J.    Affinned. 

G.  L.  Chitterson,  for  appellants. 

Kirkpatrick  Bros.,  contra. 

Sullivan,  J. 

This  is.  an  appeal  from  an  order  of  the  district  court 
confirming  a  sale  of  real  estate  made  by  the  sheriff  of 
Custer  county  in  execution  of  a  decree  of  foreclosure.  A 
reversal  is  claimed  upon  two  grounds.  The  order  of  sale 
was  not  issued  under  the  seal  of  the  court,  and  it  is  in- 
sisted that  it  was  therefore  void  and  did  not  confer  upon 
the  sheriff  power  to  advertise  and  sell  the  mortgaged 
property.  Conceding  this  position  to  be  sound,  it  does 
not  follow  that  the  order  of  confirmation  should  be  set 
aside.  The  sheriff's  authority  was  not  derived  from  the 
order  of  sale,  but  from  the  decree.  If  the  sale  was  made 
in  pur8u«iace  of  the  decree,  it  w^s  tbe  duty  of  the  court 
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to  ratify  it  regardless  of  irregularities  in  the  process  is- 
sued by  the  clerk.  The  issuance  of  the  order  of  sale  was 
unnecessary  and  the  infirmity  in  question  was  without 
prejudice  to  the  rights  of  the  appellant.  Rector  v.  Bottany 
3  Nebr.,  171;  Fried  v.  Stone,  14  Nebr.,  398;  Johnson  v. 
Colby y  52  Nebr.,  327;  Amosheag  Savings  Bank  v.  Robbing, 
53  Nebr.,  776;  Jarrett  v.  Hoover,  54  Nebr.,  65;  Bristol  Sav- 
ings Bank  v.  Field,  57  Nebr.,  670.  In  the  first  point  of  the 
syllabus  to  Johnson  v.  Colby,  supra,  it  is  said:  "A  decree  of 
foreclosure  is  sufficient  authority  in  itself  for  its  execu- 
tion. No  order  of  sale  need  issue,  and  if  one  be  issued,  a 
sale  made  thereunder  will  not  be  set  aside  for  formal  de- 
fects in  the  order,  or  for  failure  of  the  officer  to  follow 
entirely  the  command  of  the  order,  provided  he  follow 
the  law  and  the  decree."  It  may  be  further  remarked 
that  the  defect  in  the  process  was  entirely  cured  by  the 
amendment  of  it  after  the  sale  had  been  made.  Taylor  v. 
Courtnay,  15  Nebr.,  190. 

The  second  objection  to  the  confirmation  is  that  the 
record  is  contradictory  as  to  whether  the  sheriff  or  his 
deputy  acted  in  making  the  appraisement  of  the  property 
described  in  the  decree.  We  think  it  is  of  no  consequence 
which  of  them  acted.  Either  was  authorized  to  do  any 
act  necessary  to  be  done  in  carrying  the  decree  into  exe- 
cution. Nebraska  Loan  &  Building  Ass^n  v.  Ma/rshall,  51 
Nebr.,  534;  Maginn  v.  Pickard,  57  Nebr.,  642. 

The  order  of  confirmation  is 

Affirmed. 


George  E.  Barker  bt  al.  v.  Bert  Glenbore  Whsbler. 

Filed  Seftxmbxb  19, 1900.    No.  U,288. 

1.  Res  Adjudicata:  Subsequbnt  Pbooeedinos.  The  determination  of 
questions  presented  to  this  conrt  in  reviewing  the  proceedinir* 
of  the  district  court  becomes  the  law  of  the  case,  and,  orS* 
narily,  will  no%  be  re-examined  In  ^  si^b^e^uent  appellate  pro- 
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2.  Official  Bond:    Judgment  Against  Officebs:    Evidence  Against 

SuBETiEs.  A  judgment  against  an  officer  is  prima  facie  evidence 
against  his  sureties  when  sued  upon  an  official  bond,  both  ac- 
tions being  grounded  upon  the  same  alleged  delinquency. 

3.  Conclusive  Evidence:   Aobeement  to  Abide.    Such  an  adjudication 

is  conclusive  evidence  of  the  liability  of  the  sureties  only  in  case 
they  agreed  to  abide  by  any  judgpnent  that  might  be  rendered 
against  their  principal. 

4.  CsBeB  Overruled.    The  second  point  of  the  syllabus  to  Thomas  v. 

Markmann,  43  Nebr.,  823,  and  the  first  point  of  the  syllabus  to 
Lewis  V,  Mills,  47,  Nebr.,  910,  are  overruled. 

5.  County  Judge:    Embezzlement:    Offioial  Misconduct.    A  county 

judge  who  receives  money  in  his  official  capacity  and  converts 
the  same  to  his  own  use,  is  guilty  of  official  misconduct. 

6.  Trover:   Pleading:    General  Denial:    Evidence:    Payment:    Ac- 

cord AND  Satisfaction.  In  an  action  grounded  upon  an  alleged 
conversion  of  money,  neither  payment  nor  accord  and  satisfac- 
tion can  be  shown  undei^a  general  denial. 


7.  :  :   :   Date  of  Conversion.    In  an  action  against 

the  sureties  on  an  official  bond  for  money  converted  by  their 
principal  during  his  official  term,  where  the  answer  is  a  general 
denial,  it  is  error  to  exclude  evidence  tending  to  show  the  date 
when  the  conversion  actually  occurred. 

8.  Excessive  Judgment.     Remittitur.     Judgment  rendered  for  too 

large  a  sum  and  plaintiff  allowed  to  remit  excess. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Scott,  J.    Afflnned  upon  filing  of  remittitur. 

E.  J.  Gomishy  for  plaintiffs  in  error. 
Isaac  Adams  J  contra. 

Sullivan,  J. 

This  proceeding  in  error  brings  here  for  review  a  judg- 
ment of  the  district  court  in  favor  of  Bert  Glendore 
Wheeler,  a  minor,  and  against  George  E.  Barker  and 
William  S,  Rector.  The  action  was  instituted  by  Miss 
Wheeler^s  guardian  to  recover  of  the  defendants,  as  sure- 
ties upofn  the  ofllcial  bond  of  James  W.  Eller,  a  sum  of 
money  which,  it  is  alleged,  Eller  received  in  trust  for 
the  plaintiff,  and  converted  to  bi^  own  use  while  acting 
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as  judge  of  the  county  court  of  Douglas  county.  After 
stating  that  the  money  in  question  was  paid  into  court 
by  the  administrator  of  the  estate  of  Bert  G.  Wheeler, 
deceased,  in  pursuance  of  an  order  of  the  court,  and  that 
such  money  belonged  to  the  plaintiff,  and  was  received 
by  Eller  as  county  judge,  the  petition  charges  "that  said 
EUer  wrongfully,  fraudulently  and  corruptly  and  in 
gross  violation  of  his  duties  as  such  county  judge,  after 
having  obtained  possession  of  said  funds  as  aforesaid, 
thereafter  converted  said  sum  of  $1,935.92,  the  amount 
belonging  to  this  plaintiff,  to  his  own  use,  and  that  ever 
since  said  date,  said  Eller  has  retained  all  of  said  last 
mentioned  sum,  save  |4S5.92,  though  payment  thereof  has 
been  frequently  demanded  by  plaintiff's  guardian."  The 
defendants  answered,  admitting  that  the  plaintiff  was 
an  infant;  that  Eller  was  county  judge  of  Douglas  county 
during  1892  and  1893,  and  that  they  were  sureties  upon 
his  official  bond.  The  other  averments  of  the  petition 
were  denied  in  general  terms. 

The  first  contention  of  defendants  is  that  the  money 
which  Eller  was  charged  with  having  converted  to  his 
own  use  was  not  received  by  him  in  his  official  capacity, 
and  that,  therefore,  the  misappropriation  of  it  did  not 
constitute  a  breach  of  his  official  bond.  This  precise 
question  has  been  already  considered  and  decided  by  this 
court  in  this  case.  By  the  former  decision  it  is  settled, 
so  far  as  this  litigation  is  concerned,  that  "where  a  county 
judge  orders  an  administrator  to  pay  money  into  court 
and  the  latter  does  so  and  the  county  judge  receives  the 
money,  it  is,  on  his  part,  an  official  act  and  he  is  liable 
therefor  upon  his  official  bond."  Wheeler  v.  BarJcer,  51 
Nebr.,  846.  The  doctrine  thus  declared  appears  to  be 
sound.  At  any  rate  it  is  the  law  of  the  case  and  will  not 
be  re-examined  at  this  time.  Ripp  v.  Haley  45  Nebr.,  567; 
Coburn  v.  Watson,  48  Nebr.,  257;  Omaha  Life  Ass^n  v.  Ket- 
tenbach,  55  Nebr.,  330;  Ilaydcn  v.  Fredericlson,  59  Nebr., 
141;  Home  Fire  Ins.  Co,  v.  Johansen,  59  Nebr.,  349. 

To  sbow  that  EUer  had  converted  the  plaintiff's  money, 
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there  was  produced  at  the  trial  and  received  in  evidence 
the  record  of  a  decree  rendered  by  the  district  court  of 
Douglas  county  in  an  action  brought  by  the  plaintiff 
against  EUer  alone.    The  sureties  contend  that  the  judg- 
ment against  their  principal  is  not  admissible  against 
them  and  does  not  tend  to  establish  their  liability,  while 
the  guardian  insists  that  it  is  not  only  competent,  but 
indisputable  proof.    We  think  the  record  was  sufficiently 
identified;  that  it  was  property  received  and  that  it  con- 
stituted prima  facie  evidence  of  the  alleged  conversion. 
In  Fire  Association  of  Philadelphia  v.  Ruhy,  49  Nebr.,  584, 
it  was  held  that  a  judgment  of  amercement  against  an 
officer  is  prima  facie  evidence  against  his  sureties  when 
sued  upon  their  bond.    This  decision  seems  to  be  sup- 
ported by  the  preponderance  of  adjudged  cases  and  it 
will  be  adhered  to.    Graves  v.  Bulkley,  25  Kan.,  249;  Fay 
t\  Edmiston,  25  Kan.,  439;  Lipscomb  v.  Postellj  38  Miss., 
476;  Charles  v.  Hoskins,  14  la.,  471;  Stephens  v.  iS'Aa/er,  48 
Wis.,  54;  Beauchaine  v.  McKinnon,  55  Minn.,  318;  Norris  v. 
Mersereau,  74  Mich.,  687.    Thomas  v.  Marhmann^  43  Nebr., 
823,  and  Lewis  t?.  MillSy  47  Nebr.,  910,  holding  that  such 
a  judgment  is  conclusive  upon  the  sureties,  appear  to  be, 
in  part  at  least,  based  upon  Pasewalk  v.  Bollman,  29  Nebr., 
519,  which  merely  decides  that  a  surety  who  agrees  to  pay 
any  judgment  that  may  be  recovered  against  his  princi- 
pal must,  in  the  absence  of  fraud  or  collusion,  abide  by 
his  contract.    That  the  court  in  the  last  mentioned  case 
clearly  recognized  the  distinction  between  agreements  of 
sureties  to  be  bound  by  judgment  against  their  principals 
and  general  undertakings  to  answer  for  official  miscon- 
duct is  shown  by  the  following  statement  in  the  opinion: 
"In  the  case  of  most  official  bonds  the  sureties  do  not 
promise  to  pay  any  judgment  rendered  against  the  prin- 
cipal, hence  a  judgment  against  the  official  on  such  a 
bond  is  not  conclusive  upon  the  sureties  where  the  latter 
had  no  notice  of  the  suit."    The  defendants  in  the  present 
case  did  not  agree  to  satisfy  any  judgment  that  might  be 
recovered  against  their  principal,     Their  undertaking 
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was,  in  general  terms,  that  he  would  perform  his  official 
duty.  Upon  the  question  of  whether  he  had  been  guilty 
of  misconduct  in  office,  they  were  entitled  to  be  heard. 
It  is  contrary  to  natural  justice  that  they  should  be  con- 
cluded by  a  judgment  to  which  they  were  not  parties,  and 
by  which  they  did  not  agree  to  be  bound.  While  Thomas 
V.  Markmann^  supra^  and  Leucis  v.  Mills,  supra,  are  not  with- 
out the  support  of  respectable  authority,  we  ai-e  of  opin- 
ion that  they  extend  the  liability  of  the  surety  beyond 
the  terms  of  his  agreement  and  disregard  entirely  .the 
strict  rule  of  construction  applicable  to  such  contracts. 
To  the  extent  that  those  cases  are  in  conflict  with  Fire 
Association  of  Philadelphia  v.  Ruby,  supra,  they  are  over- 
ruled. 

A  further  contention  of  defendants  is  that  the  evidence 
given  at  the  trial  does  not  establish  a  breach  of  the  condi- 
tion of  the  bond  in  suit.  We  think  it  does.  The  petition 
alleged  that  EUer,  as  county  judge,  received  the  plain- 
tiff's money,  and  afterwards  converted  it  to  his  own  use. 
The  answer  merely  denied  this  charge;  it  did  not  plead 
payment  or  accord  and  satisfaction.  If  Eller  received 
the  money  and  misappropriated  it  during  his  term  of 
office,  or  failed  to  turn  it  over  to  the  proper  person  at 
the  close  of  his  term,  he  was  guilty  of  official  misconduct 
The  decree  in  the  case  brought  by  the  plaintiff  against 
Eller  alone  was  rendered  on  December  18,  1897,  and  is 
based  in  part  upon  the  following  findings: 

«2.  That  on  the  29th  day  of  March,  1892,  said  defend- 
ant while  acting  as  judge  of  said  court  and  as  such  court 
and  judge  thereof,  obtained  possession  of  the  sum  of 
11,935.19  belonging  to  plaintiff,  said  money  being  in- 
herited by  plaintiff  from  her  deceased  father,  Bert  G. 
Wheeler,  whose  estate  was  then  in  process  of  settlement 
in  said  county  court. 

"3.  That  of  said  money  the  sum  of  |1,450,  defendant 
ever  since  said  last  mentioned  date,  has  failed,  neglected 
and  refused  to  pay  to  the  guardian  of  plaintiff,  or  any 
part:  thereot" 
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These  findings  show  that  EUer  received  the  plaintiflE's 
money  by  virtue  of  his  office,  and  that  he  retained  the 
greater  portion  of  it  after  he  ceased  to  be  county  judge. 
According  to  these  findings,  Eller  must  have  been  guilty 
of  conversion  on  or  before  January  3,  1894.  It  was  law- 
ful for  him,  as  judge  of  the  county  court,  to  receive  the 
money,  but  it  was  not  lawful  for  him  to  retain  it  after 
the  expiration  of  his  official  term.  The  evidence  on  the 
part  of  the  plaintiff  conclusively  established  a  conversion, 
and,  the  defendants  having  failed  to  plead  or  prove  any- 
thing in  avoidance,  the  only  controverted  question  was 
the  amount  of  their  liability.  While  there  is  evidence 
in  the  record  tending  to  prove  that  EUer  obtained  the 
plaintiff's  money  with  intent  to  cheat  and  defraud  her, 
it  is  not  certain  that  he  actually  appropriated  any  part  of 
such  money  to  his  own  use  before  the  end  of  his  term. 
The  defendant  offered  to  show  that  there  was  no  default 
on  the  part  of  their  principal  prior  to  January  4, 1894,  but 
the  trial  court  rejected  the  evidence  on  the  theory  that 
the  decree  against  Eller  fixed  indisputably  the  liability 
of  his  sureties  and  the  extent  of  such  liability.  The  prof- 
fered evidence  should  have  been  received;  it  was  error 
to  exclude  it.  Notwithstanding  this  error,  the  plaintiff 
was  entitled  on  May  11,  1899,  the  day  the  verdict  was  re- 
turned, to  a  judgment  for  |1 ,985.13;  and  the  judgment 
for  that  amount  with  interest  will  be  affirmed  if  there  be 
a  remission  of  the  excess  within  sixty  days.  In  case  the 
plaintiff  does  not  file  a  remittitur  for  such  excess  with  the 
clerk  of  this  court  within  the  time  aforesaid,  the  judg- 
ment will  be  reversed. 

Judgment  acoobdingly. 
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Northwestern  Mutual  Life  Insurance  Company,  ap- 
pellee, V.  Carlos  C.  Burr  bt  al.,  appellants. 

Filed  September  19, 1900.    No.  9,282, 

1.  Foreclosure  of  Mortgage:    Remission  of  Rent:     Abatement    of 

Rent.  Whether  a  court,  in  an  action  to  foreclose  a  real  estate 
mortgage  has  power  to  render  a  remission  of  rent  already  due, 
or  an  abatement  of  rent  to  become  due,  under  a  lease  made  by 
the  landowner,  quwre. 

2.  Exercise  of  Power  to  Remit  or  Abate  Bent.    If  such  power  exists, 

it  can  not  be  exercised  merely  for  the  benefit  and  advantage  of 
a  solvent  tenant. 

3.  Remarks  of  Judge:   Reasons  for  Holding:    Evidence.    What  the 

presiding  judge  may  say,  on  the  hearing  of  a  motion  or  trial 
of  a  cause,  respecting  his  reasons  for  granting  an  order  in  the 
case  at  chambers,  is  not  evidence;  and  such  statement  can  not 
be  considered  for  any  purpose. 

4.  Evidence:   Finding.    Evidence  examined,  and  found  not  to  support 

the  finding  of  the  court. 

Appeal  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Holmes,  J.    Reversed. 

8.  B.  Pound  and  Roseoe  Pound,  for  appellants: 

The  reduction  of  the  rent  of  J.  H.  Harley  was  a  proceed- 
ing utterly  void.  It  was  the  act  of  a  judge  at  chambers. 
The  judges  of  the  several  district  courts  as  such  have  no 
inherent  authority  at  chambers  whatever,  but  only  such  as 
the  statutes  give  them.  Browne  t?.  Edwards  d  McGollough 
Lumber  Co.,  44  Nebr.,  361.  The  statutes  enumerate  ten 
purposes  for  which  a  district  judge  may  sit  at  chambers 
within  his  district.  Two  only  of  these  may  be  construed 
as  referring  to  receivers.  These  are:  6,  hearing  an  ap- 
plication for  the  appointment  for  a  receiver,  or  to  dis- 
charge one  already  appointed,  or  to  modify  the  order  ap- 
pointing one,  and  9,  to  discharge  such  other  duties  or  to 
exercise  such  other  powers  as  may  be  conferred  upon  a 
judge  in  contradistinctioii  to  a  court:.    Obviously  th^ 
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order  in  question  can  not  be  justified  under  the  sixth  sub- 
division. The  ninth  subdivision  raises  the  question,  what 
are  the  powers  of  a  judge  as  distinguished  from  a  court 
in  this  connection?  We  submit  that  section  272  of  the 
Code  determines  this.  That  section  reads  as  follows: 
"Every  order  appointing  a  receiver  shall  contain  special 
directions  in  respect  to  its  powers  and  duties,  and  upon 
application  of  any  party  to  the  suit,  after  due  notice 
thereof,  such  further  directions  may  be  made  in  that  be- 
half by  the  court  or  judge  as  may  in  the  further  progress 
of  the  cause  become  proper." 

Laying  aside  the  question  whether  the  order  in  contro- 
versy was  a  "direction"  within  the  meaning  of  the  Code, 
it  is  manifest  that  the  power  of  a  judge,  as  such,  is  lim- 
ited to  giving  such  directions  upon  application  of  parties 
to  the  suit,  after  due  notice.  In  the  case  at  bar  the  appli- 
cation was  made  by  a  tenant,  and  there  was  no  notice  of 
any  kind  to  the  defendant,  which  was  the  party  chiefly 
interested.  The  order  was  made  ex  parte,  at  once,  on  pre- 
sentation of  the  application.  Such  a  proceeding  is  not 
merely  unauthorized  by  the  section  quoted,  it  is  contrary 
to  its  letter  and  to  its  spirit.  Due  notice  must  be  taken 
as  meaning  due  notice  to  all  parties  whose  rights  may  be 
affected.  The  provisions  of  the  Code  as  to  notice  in  re- 
ceivership proceedings  are  very  strict  and  were  intended 
to  prevent  abuses  which  obtained  under  the  old  practice. 

A  court  will  not,  at  the  instance  of  a  receiver,  order  a 
remission  of  arrears  or  a  reduction  of  rents;  nor,  on  the 
motion  of  a  receiver,  order  that* any  of  the  arrears  of  rent 
of  tenants  be  forgiven.  Woodward  v.  Woodward,  Hayes  & 
Jones  [Irish],  126;  RoUmon  v.  Shearer,-  Hayes  &  Jones 
[Irish],  799;  Ficetwr  v.  Bott,  47  S.  W.  Rep.  [Ky.],  251. 

Lamlertson  d  Hall,  contra: 

It  was  stated  by  Judge  Hall  that  the  order  was  made 
at  chambers,  and  was  done  on  an  ex  parte  showing,  not 
a  part  of  the  record.  "I  questioned  at  the  time  whether 
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or  not  the  owners  of  the  property  ought  to  be  notified  and 
have  a  hearing  on  it,  but  the  representation  so  made  at 
the  time  struck  me  with  sufficient  force  to  act  on  it,  and 
that  he  was  an  officar  of  the  court  and  it  wsb  then  the 
power  of  the  court  to  enforce  or  modify  as  the  case  may 
require,  and  taking  into  account  those  things  I  knew — 
I  thought  I  ought  to  enter  the  order.  Now,  what  the 
legal  effect  of  that  is,  I  don't  know.  If  I  am  called  to  pass 
on  it  now,  I  will  enter  an  order  that  the  receiver  be  pro- 
tected, and  you  can  take  your  exceptional' 

SriiLrvAN,  J. 

This  action  was  instituted  by  the  Northwestern  Mutual 
Life  Insurance  Company  against  the  appellants  to  fore- 
close a  real  estate  mortgage  upon  business  property  in 
the  city  of  Lincoln.  At  the  commencement  of  the  suit, 
William  P.  McLaren,  in  pursuance  of  a  stipulation  of  the 
parties,  was  appointed  receiver,  and  entered  immediately 
upon  the  discharge  of  his  trust.  No  fault  is  found  with 
the  decree  of  foreclosure,  and  the  only  question  brought 
here  for  decision  arises  on  an  exception  to  an  order  of  the 
court  confirming  the  receiver's  report.  It  appears  that 
the  mortgaged  property  had  been  rented  by  the  owner, 
the  Lincoln  Land  and  Improvement  Company,  to  J.  H. 
Harley  and  that  the  lease,  by  its  terms,  was  to  run  until 
1899.  It  also  appears  that,  at  Harley's  request,  and  with- 
out notice  to  any  one  except  Stephenson,  the  receiver's 
agent,  one  of  the  judges  of  the  district  court  for  Lan- 
caster county,  made,  at  chambers,  the  following  order: 

"It  having  been  made  to  appear  to  the  undersigned  one 
of  the  judges  of  said  court  by  petition  duly  filed  and 
proofs  made,  that  J.  H.  Harley,  the  tenant  in  possession 
of  the  first  fioor  and  basement  of  the  building  situated 
on  eighty  feet  of  the  north  end  of  lot  12,  in  block  56,  in 
the  city  of  Lincoln,  and  the  areaway  about  said  building, 
is  unable  to  pay  as  rent  for  said  premises  the  sum  of 
1200.00  per  month,  and  it  further  appearing  to  the  court 
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that  a  reduction  of  |50.00  per  month  for  six  months  is 
reasonable  and  proper,  and  notice  hereof  having  been 
duly  served  on  Elmer  B.  Stephenson,  receiver  of  said 
premises: 

"It  is  therefore  ordered  that  the  rent  from  said  prem- 
ises be  reduced  to  the  sum  of  |150.00  per  month  for  a 
period  of  six  months  from  the  first  day  of  September, 
1896,  until  a  further  order  shall  be  made  in  the  premises, 
and  the  receiver  is  directed  to  collect  the  reduced  rent  of 
$150.00  per  month,  from  said  tenant. 

"Witness  my  hand,  this  21st  day  of  September,  1896. 

'K3HAS.  L.  Hall,  Judge.^* 

Acting  on  the  assumption  that  the  foregoing  order  was 
valid,  the  receiver  collected,  and  in  his  report  accounted 
for,  rent  from  Harney  after  September  1,  1896,  at  |150  a 
mouth.  It  is  not  insisted  by  counsel  for  the  appellee  that 
the  order  made  by  Judge  Hall  at  the  instance  of  Harley, 
conferred  upon  the  receiver  any  authority  to  reduce  the 
rent;  but  it  is  contended  that  the  approval  of  McLaren's 
report  by  the  court  was  the  legal  equivalent  of  a  prior 
adjudication,  authorizing  an  abatement  of  rent  The 
money  due  upon  the  lease  belonged  to  the  landowner, 
and  it  is  doubtful  whether  the  court  might,  under  any 
circumstances,  abrogate  his  contract  and  order  a  remis- 
sion of  arrears,  or  a  reduction  of  the  amount  which  the 
tenant  had  agreed  to  pay.  It  has  been  said  that  the  au- 
thority of  the  court  with  respect  to  rents,  in  cases  of  this 
kind,  is  nothing  more  than  a  power  to  collect  the  amount 
due  accoixling  to  the  terms  of  the  lease.  Robinson  v. 
Shearer,  Hayes  &  Jones  Rep.  [Irish],  799;  Gommissioners 
V.  Harrington,  11  L.  R.  [Irish],  127;  Ficener  v.  Bott,  47  S. 
W.  Rep.  [Ky.],  251.  Whether  this  is  a  correct  statement 
of  the  law  we  do  not  now  decide.  The  remission  of  rent 
in  this  case  was  unwarranted,  conceding  that  the  author- 
ity exists  whenever  property  is  sequestered  for  the  benefit 
of  a  mortgagee.  Mr.  Harley  was  solvent,  and  there  is  in 
the  record  no  evidence  which  would  justify  the  conclusion 
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that  a  reduction  of  the  rent  due  from  him  would  be  ad- 
vantageous to  either  the  owner  of  the  land  or  the  owner 
of  the  mortgage.  What  the  presiding  judge  said,  at  the 
hearing,  respecting  his  reasons  for  granting  the  order  at 
chambers,  is  not  evidence  and  can  not  be  considered  for 
any  purpose;  but,  if  it  were  competent,  it  would  not 
change  our  conviction  that  the  action  of  the  trial  court 
was  unwise  and  improvident.  The  order  confirming  the 
receiver's  report  is  reversed  to  the  extent  that  it  sanc- 
tions an  abatement  of  the  rent  due  upon  the  Harley  lease. 
The  cause  is  remanded  with  direction  to  the  district  court 
to  cause  the  receiver  to  collect  and  account  for  the  bal- 
ance due  upon  the  lease  according  to  its  terms;  and  the 
court  is  further  directed  to  credit  such  balance  upon  the 
decree  in  this  case. 


Judgment  AccoRDrNGLT. 


Lloyd  Cardwell  v.  State  op  Nebraska- 
Filed  Septembsb  19, 1900.    No.  11,277. 

1.  Instructions.     Instruction   copied  in   the   opinion   examined,  and 

found  applicable  to  the  evidence,  and  to  correctly  state  the  law. 

2.  .    Instructions  requested  which  are  covered  substantially  by 

those  already  given  may  properly  be  refused. 

3.  .     An  instruction  requested  not  applicable  to  the  evidence 

is  properly  refused. 

4.  Bape:    Sexual  Act  Admitted:    Failube  op  Prosecutrix  to  Com- 

plain: Threats  of  Prisoner:  Evidence:  Verdict.  In  a  prose- 
cution IkjT  rape,  the  defendant  claimed  that  the  act  of  sexual 
intercourse,  which  was  admitted,  was  voluntary  and  with  thf 
consent  of  the  prosecutrix;  the  state's  evidence  tended  to  prove 
that,  at  the  time  the  act  was  committed,  the  defendant  threat- 
ened to  kill  the  prosecutrix  if  she  did  not  submit,  and  that  she 
submitted  to  the  act  throug-h  fear  for  her  life  or  of  great  bodily 
injury,  and  that  defendant  after  the  act  threatened  to  kill  her  if 
she  said  anything  about  it  to  any  one;  that  the  prosecutrix, 
through  fear,  by  reason  of  such  threats,  remained   silent  for 
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several  days  before  complaining  of  the  alleged  outrag-e,  and 
during  such  time  remained  at  the  home  of  the  defendant;  the 
jury  found  the  defendant  guilty  as  charged.  Held,  That,  under 
all  the  facts  and  circumstances  as  disclo&ed  by  the  record,  the 
verdict  was  supported  by  the  evidence,  and  was  suiTicient  to 
establish  the  commission  of  the  crime  as  alleged. 

5.  Jury  Triers  of  Fact.    The  jury  are  the  triers  of  fact,  and  it  is  for 

them  to  ascertain  the  truth  of  the  matters  in  controversy  upon 
which  there  is  a  contradiction  and  conflict  in  the  evidence. 

6.  Statements  of  Prosecutrix  in  Presence  of  Defendant.    Statements 

made  by  the  prosecutrix  in  a  conversation  with,  and  in  the 
presence  of,  the  defendant  regarding  the  alleged  offense,  held 
properly  admissible  in  evidence. 

Error  to  the  district  court  for  Sheridan  county.  Tried 
below  before  Westover,  J.    Affirmed. 

W.  W.  Wood,  for  plaintiff  in  error. 

Consiantine  J.  Smyth,  Attorney  Oenet'al,  and  Willis  D. 
Oldham,  Deputy,  contra. 

HOLCOMB,  J. 

Exceptions  are  taken  to  a  certain  instruction  given  by 
the  court  on  its  own  motion,  and  to  its  refusal  to  give 
others  requested  by  the  defendant  on  the  trial  of  the 
action.  We  find  no  substantial  basis  for  the  exceptions 
thus  taken.  The  instruction  given  and  excepted  to, 
fairly  states  the  law  and  was  ai)plicable  under  the  evi- 
dence.   It  is  as  follows: 

"If  you  believe  from  the  evidence  in  this  case  that  an 
act  of  sexual  intercourse  did  take  ]>lace  betwiH^n  the  d(»- 
fendant  and  the  prosecuting  witness,  as  averred  in  the  in- 
formation, then  the  question  as  to  whether  or  not  she* 
did  voluntarily  consent  to  such  act,  is  a  question  of  fact 
for  you  to  determine  from  the  evidence  in  this  case.  The 
defendant  insists  that  she  did  voluntarily  consent  thereto, 
and  that  he  used  no  force  or  coercion  of  any  kind  to  com- 
pel such  consent,  but  that  she  submitted  to  his  desires 
upon  his  request  alone;  while  the  prosecution  insists 
S5 
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that  she  did  not  voluntaiily  consent,  but  that  she  re- 
sisted to  the  full  extent  of  her  ability,  and  only  yieUlo<l 
when  her  will  was  overpowered,  and  if  she  finally  con 
sented  to  her  fate,  it  was  against  her  wiH  and  for  fear  of 
more  serious  consequences.  You  are  to  say  from  the 
evidence  which,  if  either,  is  right,  and  if,  after  giving 
due  weight  to  all  the  evidence,  you  find  that  the  prosecut- 
ing witness  did  voluntarily  consent  to  such  act  of  inter- 
course, and  not  under  coercion,  you  should  acquit.  But, 
if  you  find  from  the  evidence,  beyond  a  reasonable  doubt, 
that  the  act  was  by  force,  or  that  the  prosecuting  witness 
submitted  through  fear  of  receiving  great  bodily  injury 
at  the  hands  of  the  defendamt  and  that  the  act  wa« 
against  her  will,  and  find  the  other  facts  averre<l  in  the 
information  established  beyond  a  reasonable  doubt,  you 
gihould  convict." 

We  do  not  agree  with  contention  of  counsel  that  the 
instruction  fails  to  say  that  the  act  must  be  against  the 
will  of  the  prosecutrix. 

The  instructions  asked-  and  refused  were  substantially 
covered  by  other  instructions  given,  and  the  givin»r 
thereof  would  have  subserved  no  beneficial  purpose.  Tho 
last  instruction  requested  and  refused  was  not  applicable 
under  the  evidence,  even  if  it  wei-e  a  correct  expression  of 
the  law,  which  is  doubted  by  the  writer.  We  think  the 
Instructions  as  a  whole  fairly  stated  the  law,  and  were 
(Miiinently  fair  to  the  defendant.  He  has,  in  our  opinion, 
no  cause  for  complaint  on  account  of  the  giving  or  refusal 
to  give  the  instructions  of  which  complaint  is  made,  and 
his  objections  in  respect  to  the  same  are  overruled. 

The  objection  that  the  verdict  and  judgment  are  not 
sustained  by  sufficient  evidence  presents  a  more  serious 
(inestion.  The  defendant  was  found  guilty  and  sentenced 
to  imprisonment  for  the  crime  of  rape.  On  the  trial  of 
the  case,  the  defense  was  conducted  on  the  theory  that 
sexual  intercourse  with  the  prosecutrix,  which  was  ad- 
mitted, was  had  voluntarily  and  with  her  consent.  The 
theory  of  the  prosecution  was  that  the  act  was  accom- 
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pliBhed  by  force  and  against  the  will  of  the  prosecutrix, 
who  was  overcome  with  fear  by  threats  alleged  to  have 
been  made  by  the  defendant  to  take  her  life  if  she  did  not 
submit  to  his  desires.  The  salient  features  aa  developed 
by  the  testimony  are  about  as  follows:  The  prosecutrix 
had  no  settled  home;  was  about  nineteen  years  of  age, 
and  most  of  the  time  worked  for  others  as  a  domestic; 
when  not  at  work,  she  stayed  with  her  stepmother,  who 
was  also  an  aunt,  her  father  at  the  time  being  separated 
from  her  stepmother.  The  defendant's  father  was  then 
making  his  home  with  the  stepmother,  and  at  his  solici- 
tation the  prosecutrix  went  to  the  home  of  the  defendant 
about  eighteen  miles  in  the  country,  to  assist  in  house- 
hold work  during  the  anticipated  illness  of  defendant's 
wife  in  childbirth.  While  driving  to  defendant's  house, 
and  when  within  about  two  miles  thereof,  the  act  was 
committed.  At  the  time  it  was  quite  dark.  The  prose- 
cutrix testifies  in  substance  that  the  defendant  made  an 
indecent  proposal  which  she  refused,  saying,  "No,  sir. 
Fm  not  that  kind";  that  the  defendant  said  he  was  one 
of  those  kind  of  fellows  when  he  went  after  anything  he 
WEfi  going  to  have  it;  that  he  then  took  out  a  knife  and 
threatened  to  kill  her  if  she  did  not  submit;  that  he  took 
her  out  of  the  buggy  and  threw  her  on  the  ground;  that 
he  held  her  down  so  she  could  not  get  up,  and  that  she 
bit  him;  that  after  the  act,  he  "picked  me  up  and  put  me* 
in  the  buggy."  He  then  said,  "If  you  dare  to  tell  my 
wife  or  any  one  else,  I  will  kill  you."  When  asked  what 
effect,  if  any,  it  had  on  her  when  he  drew  the  knife  and 
threatened  her,  she  answered,  "I  was  afraid  of  my  life." 
She  went  with  the  defendant  to  his  home,  where  she 
stayed  about  eleven  days  before  saying  anything  to  any- 
one about  the  alleged  outrage.  She  then  first  mentioned 
it  to  the  mother  of  defendant's  wife,  who  lived  near  the 
defendant.  It  is  contended  by  defendant  that  she  re- 
mained, not  only  silent,  but  friendly  with  him,  until  after 
he  had  told  his  wife,  and  that  thereafter  she  first  com- 
plained to  the  wife's  mother.    The  evidence  of  the  pros- 
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ecutrix  is  in  a  manner  corroborated  by  a  witness  on  be- 
half of  the  state,  who  testij&ed  that,  in  a  conversation 
with  the  defendant  a  short  time  after  the  occurrence,  in  a 
mutual  exchange  of  confidences,  the  defendant  said,  "I 
brought  May  [the  prosecutrix]  home  the  other  night  to 
help  my  wife.  *  *  ♦  I  got  a  bottle  of  alcohol  and 
weakened  it  little,  ♦  ♦  ♦  and  gave  her  a  drink  •  •  • 
She  got  to  feeling  pretty  good  and  I  asked  her  to  let  me 
have  some.  She  fought  pretty  hard  and  slapped  me  and 
she  threatened  to  have  me  arrested,  •  ♦  •  and  I  kept 
on  working  her  and  finally  got  her  worked,  finally  got 
her  wore  down  so  she  could  not  help  herself,  •  •  • 
she  was  trembling  all  over.  •  •  ♦  After  we  got  up  I 
told  her  that  if  she  told  my  wife,  I  would  kill  her." 

Opposed  to  this  view  of  the  case  was  the  evidence  of 
the  defendant,  to  the  effect  that  the  act  was  voluntary 
on  the  part  of  the  prosecutrix;  also,  her  action  and  con- 
duct after  the  commission  of  the  alleged  offense,  which 
seem  almost  inexplicable;  the  evidence  of  other  wit- 
nesses as  to  undue  familiarity  of  the  prosecutrix  with 
other  men;  the  testimony  of  one  that  she  had  admitted 
to  him  that  she  had  had  intercourse  with  another  man; 
and  that  of  one  other  witness  that  he  had  had  intercourse 
with  the  prosecutrix.  This  evidence  was  denied  in  re- 
buttal, and  thie  state  offereil  evidence  tending  to  impeach 
some  of  defendant's  witnesses  as  to  their  reputation  for 
truth  and  veracity. 

The  evidence  was  conflicting  and  of  a  most  contra- 
dictory character.  Much  of  it  was  obviously  false  and 
willfully  so.  The  jury  heard  all  of  the  testimony.  They 
had  an  opportunity  of  set4ng  the  different  witnessee, 
hearing  them  testify,  obseinring  their  demeanor  on  the 
witness  stand,  and,  from  all  the  cin^umstances  connected 
with  the  trial,  were  enabled  to  attach  such  weight  to 
the  testimony  of  each  as  it  seemed  fairly  entitled  to. 
They  were  the  triers  of  fact,  and  their  judgment  should 
not  be  disturbed  if  supported  by  sufficient  competent  evi- 
dence.   The  case  was  submitted  to  them  fairly  and  im- 
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partially  by  the  court.  They  were  the  searchers  of  the 
truth  as  to  the  matters  in  controversy,  and  having  found 
it,  declared  it  in  their  verdict. 

It  is  contended  by  the  defense  that,  because  of  the  con- 
duct of  the  prosecutrix  after  the  alleged  offense,  the  delay 
in  making  disclosure,  and  other  circumstances  in  relation 
thereto,  the  evidence  is  insufficient  to  sustain  a  verdict 
and  judgment  for  the  crime  of  rape.  We  are  cited  to  the 
cases  of  Mathews  v.  State,  19  Nebr.,  330,  and  Richards  v. 
State,  36  Nebr.,  17,  in  support  of  counsel's  contention.  In 
the  Mathews  Case  it  was  held,  first,  that  where  the  of- 
fense is  explicitly  denied  by  the  defendant,  there  must  be 
corroborating  testimony;  and,  second,  that  the  evidence 
in  that  case,  admitting  all  that  was  said  by  the  prose- 
cutrix to  be  true,  was  not  sufficient  to  establish  the  crime 
charged.  The  testimony  in  that  case  applied  solely  to 
the  resistance  offered,  and  there  was  ne  claim  that  the 
prosecutrix  was  overcome  by  threats,  or  that  she  sub- 
mitted through  fear  of  death  or  great  bodily  harm.  The 
case  at  bar  is  distinguishable  from  the  one  referred  to, 
in  that  corroborating  evidence  is  not  wanting,  and  that 
the  failure  to  make  greater  resistance  is  claimed  to  have 
been  prevented  hj  reason  of  threats  made  by  the  defend- 
ant; that  the  fear  of  the  prosecutrix  of  death  or  great 
bodily  harm  by  reason  of  such  threats,  not  only  pre- 
cluded more  active  resistance,  but  forced  unwilling  sub- 
mission on  her  part. 

In  the  Richards  Case  no  complaint  was  made  for  nearly 
seven  months  after  the  alleged  offense,  and  not  until  con- 
cealment was  no  longer  possible  because  of  the  preg- 
nancy of  the  prosecutrix.  It  is  there  held  that  the  charge, 
under  such  circumstances,  could  not  be  sustained  unless 
accompanied  by  strong  corroborating  proof  of  the  com- 
mission of  the  crime.  The  case  at  bar  does  not  come 
^thin  the  rule  announced  in  that  case. 

It  is  to  be  conceded  that  it  appears  passing  strange  and 
almost  unaccountable  that  the  prosecutrix  should  remain 
At  defendant's  house  for  the  time  she  did.    She  was,  how- 
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ever,  without  a  home.  The  situation  at  her  stepmother's, 
as  developed  by  the  evidence,  was  not  such  as  to  justify 
her  in  expecting  aid  and  sympathy  in  her  troubles  there. 
She  apparently  had  no  place  to  which  she  might  go  with 
any  assurance  of  shelter  or  protection.  The  threats  made 
by  the  defendant,  if  true,  might  reasonably  be  expected, 
under  the  peculiar  circumstances  of  the  case,  to  serve  sw  a 
much  more  powerful  restraint  on  her  actions  and  words 
than  would  ordinarily  be  the  case.  Her  dread  of  violence 
and  probable  death  may  have  been,  and  probably  was, 
suflScient  to  overcome  the  desire  and  tendency  naturally 
arising  to  make  swift  complaint,  and  bring  the  ravisher 
of  her  person  to  merited  punishment  Accepting  her 
version  of  the  matter,  her  after  conduct  is  not  inconsist- 
ent with  defendant's  guilt  of  the  offense  in  the  manner 
charged. 

While  there  is  some  evidence  of  friendliness  and  famil- 
iarity with  the  defendant  after  the  transaction,  this  is 
strenuously  denied  by  the  prosecutrix,  and  her  testimony 
in  this  regard  is  not  without  color  of  support  It  is  shown 
on  I'ebuttal  that  one  of  the  defendant's  witnesses  had 
said,  "I  mistrusted  there  was  something  wrong  and  I 
made  Lloyd  [the  defendant]  tell  me  all  about  it  ait^ 
we  got  to  the  timber,  and  he  told  me  what  he  had  done/' 

While  there  are  circumstances  connected  with  the  case, 
as  disclosed  by  the  record,  which  render  it  difficult  to 
ascertain  the  truth  as  to  the  charge  laid  against  the  de- 
fendant, we  are  of  the  opinion,  from  an  examination  of 
the  entire  record,  that  there  is  suflRcient  competent  evi- 
dence to  support  the  verdict  of  the  jury,  and  establish 
the  commission  of  the  offense  charged. 

The  next  complaint  is  that  the  court  erred  in  the  ad- 
mission of  certain  of  the  testimony  of  a  Mrs.  Doty,  who 
testified  on  behalf  of  the  state,  the  objectionable  testi- 
mony relating  to  certain  statements  with  reference  to 
the  alleged  offense  made  by  the  prosecutrix  in  a  conver- 
sation with  the  witness.  The  record  discloses  that  these 
statements  were  made  in  a  conversation  participated  in 
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by  the  defendant,  his  wife,  the  prosecutrix  and  the  wit- 
ness testifying.  It  was  with,  and  in  the  presence  of,  the 
defendant,  regarding  the  transaction,  and  was,  we  think, 
competent  evidence  in  the  case. 

We  find  no  error  in  the  case  warranting  a  feverqal  of 
the  judgment  of  the  trial  court,  and  the  same  is  accord- 
ingly 

Affirmed. 


RuDA  Hahn  v.  State  of  Kebbaska. 

Filed  Septembeb  19, 1900.    No.  11,195. 

1.  Information  in  Burg^lary:  Ownebshif  or  Pbemibes.  In  an  infor- 
mation for  burglary,  it  is  proper  to  allege  ownership  in  the 
person  having  the  visible  occupancy  and  control  of  the  prem- 
ises burglarized. 


:    .     Where  a  building  in  possession  of  and  occupied 

by  a  person  having  the  general  charge  and  control  thereof  has 
some  of  the  rooms  therein  let  to  lodgers,  and  for  other  pur- 
poses, the  whole  of  the  building  is  considered  in  law  as  the 
dwelling-house  of  sucli  person,  in  whom  ownership  should  be 
alleged  in  an  information  for  burglary. 

:    :    Basement:    Hallway:    Lodgers.    Where  a  build- 


ing thus  occupied  has  a  basement,  some  of  the  rooms  of  which 
are  let  to  lodgers,  and  for  other  purposes,  and  a  hallway  lead- 
ing to  the  different  rooms  is  in  poRsession  of  and  used  by  the 
person  in  charge  of  the  building,  in  common  with  those  occu- 
pying the  rented  rooms  in  such  basement,  and  a  burglary  is 
committed  by  breaking  in  at  the  door  of  such  hallway,  held, 
that  ownership  was  properly  charged  as  being  in  the  person  in 
possession,  and  having  charge  and  control  of  the  premises. 

4.  Breaking  and  Entering:   Hallway  of  Basement:    Internal  Con- 

nection WITH  Building:  Ownership.  Breaking  into  a  basement 
hallway,  held  to  be  a  burglary  of  the  dwelling-house  of  the  per- 
son residing  in  the  building,  and  having  the  general  charge  and 
control  thereof,  although  such  basement  is  not  connected  in- 
ternally with  other  portions  of  the  building. 

5.  Evidence:    VERDirT:     Judgment.     Evidence  examined,   and   found 

to  support  the  verdict  and  judgment. 


488  NEBRASKA  REPORTS.  [Vol.  60 


Hahn  ▼.  State. 


Error  to  the  district  court  for  T^ncaster  county. 
Tried  below  before  Holmes,  J.    Affirmed. 

James  E.  'Phil potty  for  plaintiff  in  error. 

T.  C.  Munfjer,  ConManiine  J.  Smyth.  Attorney  General^ 
WilliH  D.  Oldham^  Deputy,  and  Paul  Pizey,  for  the  state. 

IIOLCOMB,  J. 

The  defendant,  plaintiff  in  error,  was  informed  against 
for  burglary  of  a  dwelling-house,  the  ownership  of  which 
was  alleged  to  be  in  one  Melvem  Richardson.  A  trial 
resulted  in  a  verdict  ot  guilty  and  sentence  of  imprison- 
ment in  the  penitentiary.  It  is  claime<l  by  his  counsel 
that  the  evidence  fails  to  support  the  verdict  and  judg- 
ment, in  that  the  ownership  of  the  property  was  not 
I)roven  as  alleged.  This  contention  arises  from,  and  is 
based  upon,  the  character  of  the  possession  and  occu- 
pancy, by  the  said  Richardson,  of  the  building  alleged 
to  have  been  broken  into. 

Briefly  speaking,  the  evidence  discloses  that  the  build- 
ing was  a  three-story  brick  with  stone  basement,  occu- 
I)ied  by,  and  in  possession  of,  said  Richardson,  who  had 
charge  of  it  on  behalf  of  non-resident  owners.  Parts  of 
the  building  were  let  to  others  for  different  uses.  The 
l)arty  in  possession  for  the  owners  had  living  apartments 
in  the  first  story.  There  was  an  internal  communication 
by  means  of  a  stairway  between  the  first  story  and  base- 
ment, which,  at  the  time  of  the  offense,  was  closed  by 
locking  the  door  of  the  room  in  the  first  story  into  which 
the  stairway  led,  and  which  was  used  as  a  teaching  room. 
The  entrance  into  the  basement  being  used  at  the  time 
was  from  the  exterior  of  the  building  by  means  of  a  door 
and  hallway  directly  under  the  steps  which  led  into  the 
first  story.  There  were  several  rooms  in  the  basement 
on  both  sides  of  the  hallway.  Three  of  the  rooms  on  one 
side  were  occupied  by  a  family  as  living  rooms.    On  the 
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other  Bide  of  the  hall  were  two  rooms  used  as  a  kitchen 
and  dining  room,  where  a  number  boarded,  and  which 
were  rented  and  managed  by  a  person  living  in  another 
building  across  the  street.  Some  two  or  more  rooms  in 
the  basement  were  unoccupied,  except  as  to  the  posses- 
sion and  occupancy  thereof  by  the  person  having  general 
charge  and  control  of  the  entire  building.  The  hallway 
was  used  in  common  by  the  said  Richardson  and  those 
having  rented  the  rooms  as  before  mentioned.  The 
burglary  was  committed  by  breaking  into  this  hallway. 

The  vital  question  is,  therefore,  whether,  under  the 
facts  thus  proven,  the  ownership  of  the  property  was 
properly  laid  in  the  said  Richardson.  It  is  insisted  by 
counsel  for  defendant  that,  because  the  basement  rooms 
were  not  connected  internally  with  the  rooms  on  the  first 
floor,  and  that  a  part  of  them  were  let  to  others  for  the 
purposes  mentioned,  the  ownership  of  the  building 
burglarized  should  be  alleged  to  be  in  one  or  the  other 
of  the  two  parties  occupying  the  basement  rooms  as 
herein  mentioned. 

Without  determining  the  legal  eSevt  of  closing  and 
keeping  locked  the  door  which  connected,  by  an  inside 
staii-way,  the  rooms  in  the  basement  with  those  on  the 
first  floor,  we  think  it  appears  from  the  evidence  that  the 
person  living  in,  and  having  general  charge  and  control 
of,  the  building  was  the  owner  thereof  in  contemplation 
of  law,  when  applied  to  the  crime  of  burglary,  as  in  the 
case  at  bar.  She  was  in  the  undisputed  and  rightful  pos- 
session of  the  building.  She  had  the  charge  and  control 
of  the  entire  building,  except  only  the  rooms  let  to  oth- 
ers. Such  rooms  did  not  constitute  separate  and  distinct 
apartments.  The  basement  hall,  leading  to  the  different 
rooms  therein,  was  used  in  common  by  the  owner  and 
those  occupying  the  rented  rooms.  The  owner's  posses- 
sion of  the  hall  and  rooms  not  rented  in  the  basement 
was  as  complete  as  if  no  rooms  therein  were  rented.  The 
building  may,  we  think,  fairly  be  said  to  be  her  dwelling- 
house.    Says  Judge  Maxwell,  in  his  excellent  work  on 
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Criminal  Procedure,  "The  actual  occupant,  lawfully  in 
possession  of  the  building,  and  having  the  exclusive  use 
and  control  of  the  premises,  no  doubt  is  the  proper  party 
in  whom  to  allege  ownership" ;  citing  2  Bishop,  Criminal 
Procedure,  sec.  137.  Says  the  same  author  also,  in  this 
connection,  "The  object  is  to  describe  the  place  where 
the  offense  was  committed,  not  to  determine  the  owner- 
ship of  the  property.  Ownership  as  against  the  burglar 
means  any  possession  which  is  rightful."  Maxwell,  Crim- 
inal Procedure,  pp.  104,  105. 

In  Winslow  v.  State,  26  Nebr.,  308,  it  is  held  in  the  first 
paragraph  of  the  syllabus  that  "the  name  of  the  owner 
of  the  building  broken  into  should  be  given,  and  for  this 
purpose  the  person  in  the  visible  occupancy  and  control 
of  the  premises  at  the  time  of  the  burglary  may  be  set 
out  as  the  owner,  whether  he  be  the  owner  of  the  title  or 
a  tenant" 

Where  a  dwelling-house  occupied  by  the  owner  has 
some  of  the  rooms  therein  let  to  lodgers,  the  whole  is 
considered  in  law  as  hjls  dwelling-house,  and  ownership 
in  an  information  for  burglary  should  be  laid  in  the 
owner  of  the  premises.  2  Bishop's  New  Criminal  Law, 
sec.  106;  Bishop,  Statutory  Crime,  sec.  287,  and  cases 
there  cited. 

As  to  the  suggestion  that  breaking  into  the  hallway 
in  the  basement  of  the  building  was  not  a  burglary  of 
the  dwelling-house  of  the  occupant  in  possession,  be- 
cause the  means  of  communication  then  existing  between 
it  and  other  parts  of  the  house  were  only  through  an 
outer  door,  we  think  this  fact  does  not  deprive  the  entire 
building  of  the  character  of  the  dwelling-house  of  the 
occupant.  It  was  a  part  of  one  building  under  the  same 
roof,  and  the  mere  fact  of  the  outer  entrance  would  not 
change  Its  character.  While,  as  said  in  the  C9r^  of  Res  v. 
Sefton,  Russ.  &  Ry.  [Eng.],  203,  it  may  be  "thought  a  case 
of  much  nicety,"  we  regard  the  authorities  as  uniform  in 
holding  that  the  person  inhabiting  and  in  possession, 
either  exclusively  or  in  common  with  others,  and  having 
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the  general  charge  and  control  of  such  building,  will  be 
deemed  the  owner  thereof  within  the  meaning  of  the 
criminal  law  relating  to  burglary.  Quinn  v.  People,  71 
N.  Y.,  561;  People  i\  Snyder,  2  Parker's  Cr.  «ep.  [N.  Y.], 
23;  2  East  P.  0.,  506,  780;  2  Russell,  Crimes  [9th  ed.], 
16. 

The  judgment  of  the  trial  court  is  supported  by  the 
evidence  and  is 

Affirmed. 


Thomas  Flynn,  appellant,  v.  Edward  Riley  bt  al., 

appellees. 

Filed  September  19,  1900.    No.9,237, 

1.  Homestead:   Abandonment:    Question  of  Fact.    Whether  one  has 

actually  abandoned  a  homestead  is  a  question  of  fact  to  be  de- 
termined from  all  the  evidence  pertinent. 

2.  Finding  of  Fact  :  Review.    A  finding-  of  fact  by  a  trial  court  will 

not,  on  appeal,  be  overturned  unless  clearly  erroneous. 

3.  Evidence:    Judgment.     Evidence  examined,  and  found  to  sustain 

the  judgment  of  the  trial  court. 

Appeal  from  the  district  court  of  Platte  county.  Heard 
below  before  Sullivan,  J.    Affirmed^ 

B.  P.  Duffy  and  Wm,  0.  O'Brien,  for  appellant 

Albert  &  Reeder,  contra. 

HOLCOMB,  J. 

The  plaintiff  and  appellant,  by  injunction  proceedings, 
endeavors  to  restrain  the  defendants  as  creditors  and 
sheriff  from  i^elling  real  estate  levied  upon,  under  writs 
of  attachment,  which  he  claims  as  exempt  under  the 
homestead  law.    Upon  a  trial  of  the  case  in  the  district 
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court  it  was  found  that  the  land  was  not  a  homestead, 
and  judgment  was  entered  accordingly.  An  appeal  has 
been  taken  to  this  court 

There  is  no  serious  conflict  or  contradiction  in  the  tes- 
timony, the  sole  and  only  question  being,  what  is  the 
proper  conclusion  to  be  drawn  from  the  evidence.  In 
substance,  the  evidence  proves,  or  tends  to  prove,  that 
the  plaintiff  was  the  owner  of  a  farm  of  one  hundred 
acres  near  the  city  of  Columbus,  which  had  been  occu- 
pied by  him  and  his  family  for  a  number  of  years  as  a 
homestead.  In  the  fall  of  1888  he  moved  with  his  family 
to  Columbus,  taking  with  him  all  of  his  personal  prop- 
erty. Here  they  resided  until  June,  1895,  or  about  six 
and  one-half  years.  During  the  time  of  his  residence  in 
the  city,  the  farm  was  occupied  and  cultivated  by  differ- 
ent parties,  who  rented  it  from  the  owner.  After  moving 
to  Columbus,  the  plaintiff  at  first  lived  in  rented  prop- 
erty. After  a  year  or  two  he  entered  into  a  contract  for 
the  purchase  of  residence  property,  in  which  he  resided 
during  the  remainder  of  the  time  he  resided  in  the  city. 
Some  payments  were  made  upon  the  contract  of  purchase, 
but  it  was  not  finally  consummated,  and  the  interest  of 
the  plaintiff  in  the  premises  was  relinquished  about  the 
time  he  removed  to  his  farm  in  1895.  During  the  time 
of  his  residence  in  the  city  he  was  engaged  in  business, 
and  generally  voted  at  state  and  city  elections.  He  did 
not  remove  to  the  farm  until  after  the  attachments  were 
levied  under  which  a  sale  is  sought  to  be  enjoined. 

His  contention  is  that  he  removed  to  the  city  for  the 
purpose  of  educating  his  children,  and  that  he  never  in- 
tended to,  nor  did  he  in  fact,  abandon  his  homestead 
right  to  the  farm.  While  his  testimony  on  the  trial  of 
the  case  tends  to  prove  that  no  abandonment  of  the 
homestead  occurred,  we  think  that  a  consideration  of  all 
the  evidence  in  the  case  throws  some  doubts  on  his  after 
assertions,  and  from  it  the  conclusion  may  fairly  be 
reached  that  there  was  not  only  an  abandonment  of,  but 
an  intention  to  abandon,  the  homestead  on  the  farm  and 


Vol.  60]  SEPTEMBER  TERM,  1900.  493 


Schaberff  v.  McDonald. 


establish  another  in  the  city.  The  question  whether 
there  was  actually  an  abandonment  of  the  homestead 
is  one  of  fact,  to  be  determined  from  all  the  evidence  per- 
tinent; and  a  finding  of  fact  by  the  trial  court,  having 
the  opportunity  to  see  and  hear  the  witnesses,  observe 
their  demeanor  and  other  circumstances  affecting  their 
credibility,  will  not,  under  the  uniform  rulings  of  this 
court,  be  overruled  unless  clearly  erroneous.  Thomas  v. 
Lang,  41  Nebr.,  55;  Bickel  v.  McAlcer,  35  Nebr.,  515. 

The  controversy  is  entirely  one  of  fact,  and  the  judg- 
ment of  the  trial  court,  being  supported  by  sufficient  evi- 
dence, should  be  and  is 

Affirmed. 

Sullivan,  J.,  not  sitting. 


Kate  Schaberg,  Administratrix  of  the  Estate  of 
H.  H.  Schaberg,  deceased,  v.  John  W.  McDon- 
ald, Receiver  German  National  Bank  of  Lin- 
coln, Nebraska,  substituted  in  place  op  Kent  K. 
Hayden. 

Filed  Septembeb  19,- 1900.    No.  10,957. 

1.  Claim  Ag^ainst  Decedent's  Estate:   Presentation  for  Examination 

AND  Allowance.  A  claim  against  the  estate  of  a  deceased  per- 
son must  be  presented  for  examination  and  allowance  to  the 
probate  judge  or  commissioners  appointed  for  that  purpose 
within  the  time  allowed  by  statute,  as  fixed  by  order  of  the 
probate  court. 

2.  Iiimitation.    The  failure  to  exhibit  a  claim  within  the  time  limited 

by  the  court  for  that  purpose  forever  bars  such  claim  against 
such  estate,  either  as  a  demand  or  as  being  used  as  a  set-oiT 
in  any  action  whatever. 


.    Where  a  claim  against  the  estate  of  a  deceased  person  is 

properly  presented  for  examination  and  allowance  within  the 
time  limited  by  order  of  the  probate  court,  it  is  not  barred, 
even  though  action  thereon  be  not  taken  until  after  the  time 
mentioned  in  such  order  for  the  presentation  of  claims  against 
such  estate. 
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4  Jurisdiction.  The  probate  judg:e,  or  commissioners  If  appointed, 
have  power  and  authority  to  allow  a  claim  ag'ainst  the  estate 
of  a  deceased  person  duly  exhibited  or  presented  for  allowance 
within  the  time  limited  by  order  of  the  court,  after  the  expira- 
tion of  such  time  limit. 

5.  Substitution.     Where,   during  the   proceedings   in   the   trial   of  a 

case  in  the  district  court,  the  plaintiff,  the  receiver  of  an  in- 
solvent bank,  dies,  and  a  successor  is  appointed,  and  such  facts 
are  suggested  to  the  court  supported  by  affidavit,  with  a  request 
for  the  substitution  of  the  successor,  and  defendant  files  ob- 
jections to  such  substitution,  held,  that  the  issuance  of  summons 
or  conditional  order  of  revivor  was  thereby  waived,  and  that 
upon  the  hearing  of  such  application  and  objections  a  positive 
order  substituting  such  successor  as  plaintiff  in  the  action  was 
proper,  no  sufficient  reason  why  the  same  should  not  be  done 

having  been  shown  on  the  objections  raised. 

I 

6.  Statute:    Pabtt  in  Interest.  .  Under  the  provisions  of  section  45 

of  the  Code,  a  party  may  continue  as  plaintiff  in  an  action,  and 
prosecute  the  same  to  final  judgment,  after  he  has  transferred 
to  another  (and  during  the  pendency  of  the  action)  his  interest 
in  the  subject  of  the  controversy. 

7.  Stockholders  in  Insolvent  Bank:    Receiver,  Suit  bt:     Defense. 

It  is  no  defense  to  a  stockholder  in  an  insolvent  national  bank, 
who  is  sued  by  the  receiver  on  his  individual  liability  upon  an 
assessment  ordered  by  the  comptroller  of  the  currency,  to  say 
that  the  receiver  has  unlawfully  disposed  of  such  claim,  and 
that  the  creditors  of  such  bank  will  not  receive  of  the  proceeds 
thereof  as  much  as  they  are  entitled  to  have. 

8.  Beceiver's  Sale:   Definition:    Force  and  Effect.    A  sale  made  by 

a  receiver  of  a  national  bank  under  an  order  of  a  court  of  com- 
petent jurisdiction  is  a  judicial  sale,  and  the  approval  thereof 
by  the  court  has  the  force  and  effect  of  a  judgment,  and  such 
proceedings  are  not  subject  to  collateral  attack. 

9.  Jurisdiction  of  IT.  S.  Court.    The  United  States  circuit  court  having 

jurisdiction  over  a  receiver  and  questions  growing  out  of  the 
administration  of  the  assets  of  an  insolvent  bank,  this  court 
will  not  interfere  with  such  jurisdiction  or  the  carrying  out  of 
its  orders  and  judgments. 

10.  Authority  of  Receiver.    A    receiver  has  authority   to   institute 

proceedings  and  collect  assessments  ordered  by  the  comptroller 
of  the  currency  against  stockholders  of  an  insolvent  national 
bank  on  their  individual  liability,  and  satisfaction  of  a  judgment 
obtained  in  such  proceedings  satisfies  and  obliterates  the  obliga- 
tion, regardless  of  the  disposition  made  of  the  proceeds  of  such 
assessment  by  the  receiver  of  such  national  bank. 
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Error  to  the  district  court  for  Lancaster  county. 
Tried  below  before  Cornish,  J.    Affirmed, 

F.  A,  Boehmer  and  Geot^ge  E.  Tobey,  for  plaintiff  in  error. 

Walter  J.  Lamby  contra. 

HOLCOMB,  J. 

It  is  contended  by  the  administratrix,  plaintiff  in  error, 
that  the  claim  against  the  estate  she  represents  was  al- 
lowed by  the  probate  court  without  jurisdiction,  and  is 
void  because  the  order  of  allowance  was  entered  after 
the  time  fixed  by  statute  and  the  order  of  the  court  for 
the  presentation  of  claims  against  the  estate  for  adjust- 
ment and  allowance  has  expired.  It  is  admitted  that 
the  claim  against  the  estate  was  presented  and  filed  in 
court  for  allowance  within  the  time  limited.  The  record 
before  us  shows  not  only  the  presentation  and  filing  of 
the  claim  before  the  expiration  of  the  time  allowed  for 
such  purpose,  but  also  the  interposition  of  objections  by 
the  administratrix  against  its  allowance.  After  the 
claim  was  filed  and  objections  to  its  allowance  entered, 
for  some  reason  not  appearing  from  the  record,  which 
to  us  seems  inexplicable,  the  case  remained  unheard  in 
the  probate  court  for  an  unreasonable  period  of  time, 
when  it  was  finally  adjudged  to  be  a  just  claim  and  in- 
debtedness against  the  estate,  and  accordingly  approved 
and  allowed. 

We  can  not  agree  with  contention  of  counsel  that  this 
delay  in  the  time  of  hearing  the  claim  barred  it  under 
the  provisions  of  law  fixing  the  time  in  which  claims  are 
to  be  presented  for  examination  and  allowance.  We  do 
not  think  a  fair  interpretation  of  the  statute  warrants 
the  conclusion  that  the  claim  must  not  only  be  presented, 
but  in  fact  approved  and  allowed,  within  the  time  fixed 
in  the  notice  for  the  presentation  of  claims  against  an 
estate.    What  the  law  does  require  is  that  a  claim  shall 
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be  presented  for  axijustment  and  allowance  within  the 
time  limited,  or  else  it  is  barred  by  the  statute.  This 
has  been  the  purport  and  efifect  of  the  rulings  of  this 
court  heretofore  in  construing  the  statute  referred  to. 
Huebner  v.  Sesiteman,  38  Nebr.,  78;  Stichter  v.  CoWy  52 
Nebr.,  532. 

From  an  examination  of  the  different  sections  of  the 
statute  bearing  on  the  matter,  we  are  led  to  the  conclu- 
sion that  a  claim  presented  in  time  may  properly  be  acted 
upon  and  allowed  by  the  probate  court,  even  though  the 
time  has  passed  for  the  presentation  for  allowance  of 
such  claims.  It  is  provided  by  section  214,  chapter  23, 
Compiled  Statutes,  that  "it  shall  be  the  duty  of  the  pro- 
bate judge  to  receive,  examine,  adjust  and  allow  all 
claims  and  demands  of  all  persons  against  the  deceased, 
giving  the  same  notice  as  is  required  to  be  given  by  com- 
missioners in  this  subdivision." 

Section  217  reads  as  follows:  "The  probate  court  shall 
allow  such  time  as  the  circumstances  of  the  case  shall 
require  for  the  creditors  to  present  their  claims  to  the 
commissioners  for  examination  and  allowance,  which 
time  shall  not,  in  the  first  instance,  exceed  eighteen 
months,  nor  be  less  than  six  months,  and  the  time  al- 
lowed shall  be  stated  in  the  commission." 

Section  223  reads  as  follows:  "At  the  expiration  of  the 
time  limited,  or  as  soon  thereafter  as  they  shall  have 
time  to  complete  the  hearing  of  the  claims  presented, 
the  commissioners  shall  make  up  a  report  of  their  doings 
to  the  probate  court,  embracing  lists  of  the  claims  pre- 
sented or  exhibited  in  setoff,  and  stating  how  much  was 
allowed  and  how  much  was  disallowed,  together  with  the 
final  balance,  whether  in  favor  of  the  creditor  or  the 
estate,  and  the  report  shall  state  particularly  the  man- 
ner of  giving  notice  to  the  claimants." 

Section  226  reads  as  follows:  "Every  person  having  a 
claim  against  a  deceased  person  proper  to  be  allow^ed  by 
the  judge  or  commissioners,  who  shall  not,  after  the  giv- 
ing of  notice  as  required  in  the  two  hundred  and  four- 
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teenth  section  of  this  chapter,  exhibit  his  claim  to  the 
judge  or  commissioners,  within  the  time  limited  by  the 
court  for  that  purpose,  shall  be  forever  barred  from  re- 
covering such  demand  or  from  setting  off  the  same  in 
any  action  whatever."     ^ 

Other  sections  provide  for  an  appeal  and  the  hearing 
thereof.  It  will  be  noticed  that  by  section  223,  quoted 
above,  it  is  clearly  contemplated  that  the  commissioners 
may  hear  and  determine  controverted  claims  pending  be- 
fore them  after  the  time  limited  for  filing  claims  has 
expired.  This  same  authority  doubtless  rests  in  the  pro- 
bate judge,  in  the  absence  of  the  appointment  of  a  com- 
mission. The  statute  makes  no  exception  for  delays 
caused  by  litigation  over  disputed  claims,  and  to  give  to 
the  section  the  construction  contended  for  would  irrevo- 
cably bar  all  claims  which,  by  reason  of  litigation,  or 
otherwise,  were  not  approved  witliin  the  time  limited. 
While  in  some  states  such  claims  are  required  to  be  pre- 
sented and  proved  within  a  specified  time,  this  grows  out 
of  specific  provisions  of  statute;  and  where  such  is  re- 
quired, exceptions  are  made  as  to  claims  in  litigation, 
and  usually  proceedings  in  equity  are  permissible  for 
the  purpose  of  establishing  a  meritorious  claim  not  pre- 
sented and  proven  within  the  required  time. 

As  we  understand  the  language  of  section  226,  it  is  a 
claim  that  is  not  exhibited  to  the  judge  or  commission, 
i.  e.,  presented  to  them  in  due  form  for  allowance  within 
the  prescribed  time,  that  is  barred,  and  not  one  which, 
presented  in  time  but  because  of  a  controversy,  was  not 
finally  adjusted  until  after  the  time  mentioned.  In  this 
case,  the  claim  was  filed  for  allowance  within  the  proper 
time,  objections  were  interposed,  and  the  hearing  con- 
tinued from  time  to  time  as  heretofore  stated.  We  think 
the  claimant  brought  himself  within  the  provisions  of 
the  statute  in  properly  filing  his  claim  with  the  probate 
judge  for  allowance,  and  that  the  delay  resulting  from 
the  controversy  over  its  merits  did  not  deprive  the  judge 
of  power  and  authority  to  act  when  action  was  finally 
36 
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taken  and  the  claim  allowed.  The  order  of  the  probate 
court  barring  claims  against  the  estate  applied  only  to 
those  not  presented  for  examination  and  allowance 
within  the  time  fixed  by  a  former  order,  and  did  not  ap 
ply  to  claims  duly  presented  a^  then  pending,  awaiting 
final  determination.  The  contention  of  admiqistratrix 
in  this  respect  can  not  be  upheld. 

It  is  next  urged  that  error  was  committed  in  the  trial 
of  the  case  on  appeal  to  the  district  court  in  entering  an 
order  of  substitution  or  revivor  in  the  name  of  McDonald 
as  the  successor  of  Hayden,  receiver  of  the  German  Na- 
tional Bank.  The  claim  against  the  estate  was  presented 
and  prosecuted  to  that  point  by  Hayden  as  receiver  of 
the  said  bank,  then  insolvent,  for  an  assessment  on  stock 
held  by  the  deceased  at  the  time  of  the  failure  of  the 
bank.  After  the  case  had  been  appealed  to  the  district 
court  by  the  administratrix  and  issues  formed  by  the 
pleadings,  it  was  suggested  to  the  trial  court,  by  affidavit, 
that  the  receiver,  Hayden,  had  recently  died,  and  that 
McDonald  had  been  appointed  receiver  as  his  successor, 
and  asked  that  McDonald  be  substituted  as  plaintifiF  in 
the  proceedings.  The  exact  nature  of  the  proceedings 
does  not  appear  from  the  record,  and  no  conditional  or- 
der of  revivor  appears  to  have  been  entered  or  supple- 
mental proceedings  filed  by  the  new  receiver  showing  his 
right  to  be  substituted  as  plaintiff.  One  of  the  two  meth- 
ods should  ordinarily  be  followed.  Missouri  P.  R.  Co,  r. 
Fox,  56  Nebr.,  746;  Rakes  v.  Browriy  34  Nebr.,  304;  Fox  r, 
Abbott,  12  Nebr.,  328.  The  record,  however,  shows  that 
the  administratrix  appeared  and  filed  objections  to  the 
substitution  requested,  and  that,  on  the  hearing  of  the 
application  and  objections,  the  objections  were  over- 
ruled, and  McDonald  ordered  substituted  as  the  plaintiff 
in  the  action.  The  appearance  and  filing  objections 
would  be  a  waiver  of  the  issuance  of  summons  or  condi- 
tional order  of  revivor,  and  the  court  thereby  acquired 
jurisdiction  over  the  parties  and  was  authorized  to  pass 
upon  the  application.    The  objections  were  simply  open 
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statements,  unsupported  by  affidavit  or  otherwise,  and, 
while  formally  denying  the  appointment  of  McDonald, 
were  principally  directed  to  the  claim  of  the  defendant 
that,  the  receiver  having  sold  the  assets  of  the  bank, 
there  was  nothing  further  to  be  done  and  no  trust  to  exe- 
cute, and  that  no  receivership  in  fact  existed.  The  sug- 
gestion of  the  death  of  the  receiver  and  the  appointment 
of  a  successor  having  been  supported  by  affidavit,  and 
objections  having  been  interposed,  it  became  the  duty 
of  the  defendant  to  show  some  sufficient  cause  why  the 
action  should  not  be  revived  in  the  name  of  the  successor 
of  the  deceased  person,  and  having  failed  to  do  this,  the 
court  was  authorized  to  enter  the  positive  order  as 
prayed  for.  Missouri  P.  R.  Co.  v.  Fox^  supra.  Since  the 
order  of  substitution,  all  subsequent  proceedings  have 
been  in  the  name  of  McDonald,  receiver,  as  successor  of 
Hayden,  the  original  plaintiff.  Although  the  proceed- 
ings on  the  suggestion  of  the  death  of  the  plaintiff  re- 
ceiver, and  the  appointment  of  his  successor,  in  whose 
name  it  was  asked  to  have  the  action  proceed,  were  in- 
formal and  irregular,  we  think  that  when  the  final  order 
was  made  all  parties  were  properly  before  the  court,  and 
that  its  action  was  based  upon  a  sufficient  showing  and 
should  now  be  upheld.  The  second  objection  is,  there- 
fore, not  sustained. 

Lastly,  it  is  urged  that  the  judgment  can  not  be  sus- 
tained because  it  was  made  to  appear  that  during  the 
pendency  of  this  action  in  the  district  court,  the  claim 
which  was  the  subject-matter  of  the  controversy  had 
been  by  the  receiver,  upon  an  order  of  the  United  States 
district  court,  with  other  assets  of  the  bank,  sold  to  a 
third  party,  and  the  receiver  no  longer  had  any  interest 
in  the  controversy;  also,  that  a  claim  or  demand  of  this 
character,  being  in  the  nature  of  a  trust  fund  for  the 
benefit  of  all  the  creditors  of  the  bank,  was  not  the  sub- 
ject of  sale  and  transfer,  nor  could  it  be  compromised 
or  compounded.  By  the  stipulated  facts  it  appears  that 
upon  an  order  of  the  judge  of  the  circuit  court  for  the 
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district  of  Nebraska  the  receiver  was  ordered  to  dispose 
of  all  of  the  remaining  assets  of  the  bank^  "including 
choses  in  action  for  assessments  upon  stockholders  or 
judgments  obtained  upon  liability  of  stockholders" ;  that 
in  pursuance  of  such  order  the  claim  in  controversy  was 
by  the  receiver  sold  to  one  Schlesinger  for  the  sum  of 
f  115,  being  about  one-flfth  of  its  face  value. 

Under  the  provisions  of  section  45  of  the  CJode,  the 
right  of  the  receiver  to  continue  as  the  plaintiff  in  the 
action  is  established,  notwithstanding  the  sale  of  his  in- 
terest in  the  subject  of  the  controversy.  It  is  there  pro- 
vided in  plain  terms  that  "in  case  of  any  other  transfer 
of  interest,  the  action  may  be  continued  in  the  name  of 
the  original  party,  or  the  court  may  allow  the  person  to 
whom  the  transfer  is  made,  to  be  substituted  in  the  ajc- 
tion."  Dodge  r.  Omaha  &  8.  W.  R,  Co.,  20  Nebr.,  276.  The 
transfer  of  the  claim  in  controversy  comes  within  the 
provisions  of  the  part  of  the  section  quoted. 

As  to  the  claim  of  the  administratrix,  that  the  money 
due  on  the  claim  in  controversy  is  a  trust  fund  for  the 
benefit  of  creditors  and  that  such  claim  can  not  be 
sold,  transfeiTed,  compounded  or  othen;\'ise  disposed 
of,  but  must  be  collected  and  the  proceeds  distributed 
among  the  creditors,  it  seems  to  us  that  this  con- 
tention, conceding  it  to  be  correct,  can  not  be  urged 
successfully  as  a  defense  to  this  action.  It  is  not 
a  defense  to  the  stockholder's  individual  liability  to  say 
that  if  his  assessment  is  paid,  the  creditors  of  the  bank 
will  not  receive  of  it  all  they  are  entitled  to.  The  prin- 
ciple sought  to  be  applied  is  for  the  benefit  of  the  cred- 
itors of  the  bank  in  a  proper  case,  and  is  not  available  as 
a  defense  by  a  shareholder  to  thereby  escape  liability  on 
his  assessment.  The  alleged  transfer  in  nowise  changes, 
increases  or  lessens  the  liability  of  the  estate.  If  it  be 
true  that  the  sale  is  void  for  the  reasons  urged,  then  the 
right  of  the  receiver  to  collect  the  money  for  the  benefit 
of  the  creditors  remains  unquestioned,  and  if  the  sale 
be  valid,  the  authority  of  the  receiver  to  continue  bA 
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plaiutiff  is  given  by  the  statute  referred  to.  If  such  sale 
is  irregular  or  voidable  only,  then  it  is  to  be  treated  as 
a  valid  sale  until,  by  proceedings  in  the  proper  tribunal 
whence  the  order  of  sale  emanated,  the  irregularity  is 
corrected.  In  no  view  of  the  case  is  it  a  matter  which 
vitally  concerns  the  stockholder  who  is  liable  for  the  as- 
sessment, or  materially  affects  the  merits  of  the  obliga- 
tion resting  upon  him  under  his  shareholder  liability. 
It  becomes  a  material  and  vital  question  only  as  between 
the  creditors  and  the  receiver  of  the  bank  who  admin- 
isters the  insolvent  estate  for  their  benefit,  and  the  rights 
and  obligations  of  these  pari:ies  can  not  be  tried  in  the 
present  suit 

A  sale  made  by  a  receiver  of  a  national  bank  under 
an  order  of  a  couri:  of  competent  jurisdiction  is  a  judicial 
sale,  and  approval  thereof  by  such  court  has  the  force 
and  effect  of  a  judgment,  and  such  proceedings  are  not 
subject  to  collateral  attack.  In  re  Third  Nat,  Bank,  9 
Biss.  [U.  S.],  535;  Bradly  v.  WilUams  d  Co.,  3  Hughes  [U. 
S.  0.  C],  26;  Libby  v.  RoscJcrans,  55  Barber  [N.  Y.],  202; 
Greeley  v.  Provident  Savings  Bank,  103  Mo.,  212;  Koontz  v. 
Northern  Bank,  16  Wall.  [U.  S.],  196. 

The  United  States  circuit  court  having  jurisdiction 
over  the  receiver  and  the  questions  growing  out  of  the 
administration  of  the  assets  of  the  insolvent  bank,  this 
court  will  not  interfere  with  such  jurisdiction,  or  the 
carrying  out  of  its  orders,  judgments  and  decrees.  Mead 
v.  Weaver,  42  Nebr.,  149;  Hough  v.  Stover,  46  Nebr.,  588; 
Tzschuck  V.  Mead,  47  Nebr.,  260;  Prugh  v.  Portsmouth  Sav- 
ings Bank,  48  Nebr.,  414;  Central  Nat,  Bank  v.  Stevens,  169 
U.  S.  432. 

It  is  urged  that  the  claim  having  been,  as  claimed,  il- 
legally sold,  payment  by  the  estate  would  not  release  it 
from  future  demands  by  the  creditors  of  the  bank  upon 
the  same  assessment.  The  claim  is  founded  upon  an 
assessment  ordered  by  the  comptroller  of  the  currency 
upon  the  stock  of  the  insolvent  bank,  owned  by  the  de- 
ceased.   It  was  presented  and  filed  against  the  estate 
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because  of  the  liability  thus  owing.  The  litigation  fol- 
lowing is  for  the  purpose  of  testing  such  liability  and 
none  other.  Its  satisfaction  upon  final  judgment  would, 
in  fact  and  upon  principle,  absolve  the  estate  from  any 
further  liability.  The  liability  of  the  estate  can  not  be 
enlarged  or  diminished  by  the  application  made  by  the 
receiver  of  the  proceeds  derived  therefrom.  The  order  of 
the  comptroller  directing  the  assessment  is  conclusive. 
National  Bank  v.  Case,  99  U.  S.,  628.  The  right  of  the 
estate  to  a  discharge  from  such  liability  is  all  it  is  en- 
titled to.  The  receiver's  authority  to  institute  the  pro- 
ceedings and  enforce  payment  is  unquestioned,  and  a 
satisfaction  of  a  judgment  obtained  in  such  proceedings 
would  obliterate  the  obligation,  regardless  of  the  dispo- 
sition made  by  the  receiver  of  the  proceeds  of  such  as- 
sessment. Scott  V.  Armstrong,  146  U.  S.  499;  Kennedy  v. 
Gibson,  8  Wall.  [U.  S.],  498;  Stanton  v.  Wilkeson,  8  Ben. 
[U.  S.  D.  C],  357. 

No  reversible  error  appearing   from   the   record,  the 
judgment  of  the  trial  court  is 

Affirbced. 


Mary  J.  Hyde,  appellee,  v.  George  W.  Hyde,  appel- 
lant. 

ViLED  Septembbb  19, 1900.    No.  9,277. 

1.  Homestead  Bight:    Statxttb.     The  right  to  claim  the  statntory 

homestead  exemptions  as  the  "head  of  a  family"  depends  upon, 
and  is  defined  by,  the  provisions  of  section  15,  chapter  36,  Com- 
piled Statutes,  1899,  entitled  "Homesteads." 

2.  Definition  of  Family.    Daughteb  Over  Age.    By  the  proTisions  of 

the  above  section,  a  daughter  over  age  is  a  member  of  the  family 
BO  as  to  entitle  the  father  to  claim  the  benefit  of  the  homestead 
exemption  as  the  "head  of  a  family"  only  when  it  appears  that 
she  is  under  his  care  and  maintenance,  and  is  tmable  to  tak9 
care  of,  or  support  hersellt 
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3. :  :  Question  of  Fact.    In  a  controversy  as  to  whether 

a  person  is  the  "head  of  a  family"  and  entitled  to  his  home- 
stead exemptions,  based  upon  the  alleged  fact  that  he  has  living, 
and  dependent  upon  him  for  support,  a  daughter  over  the  age 
of  her  majority,  the  question  must  be  determined  from  the 
facts  and  circumstances  as  shown  by  the  evidence. 

4. :   :    :    Actual  aito  Neoessajby  Dependencb.    In 

such  a  case,  there  must  be  an  actual  and  necessary  dependency, 
by  reason  of  the  inability  of  the  dependent  to  care  for  or  sup- 
port herself. 

5.  Evidence:   Finding  of  Trial  Court.    Evidence  examined,  and  found 

to  support  the  finding  and  judgment  of  the  trial  court,  holding 
that  appellant  is  not  the  head  of  a  family,  nor  entitled  to  the 
exemptions  claimed. 

6.  Appeal:  Question  Not  Presented  to  Trial  Court.  A  question  not 

presented  by  the  pleadings  and  evidence  on  the  trial  of  a  case 
will  not  on  appeal  be  considered  in  this  court. 

Appeal  from  the  district  court  of  Howard  county. 
Heard  below  before  Kendall,  J.    Afftrmed. 

Bell  d  Rohinson,  for  appellant. 

B.  D.  Haytcard  and  Paul,  Haggart  &  Paul,  contra. 

HOLCOMB,  J. 

The  appellee,  Mary  J.  Hyde,  obtained  a  decree  of  di- 
vorce from  the  appellant,  and  with  it  a  judgment  for  ali- 
mony in  the  sum  of  $700.  By  a  general  execution  the 
judgment  was  partially  satisfied,  after  which  proceed- 
ings in  garnishment  were  instituted  to  reach  $200  claimed 
to  be  due  to  appellant  from  an  insurance  company,  for 
the  loss  of  a  dwelling-house  situated  on  a  piece  of  land 
occupied  by  him  under  the  United  States  timber  culture 
act.  Appellant  appeared  in  garnisment  proceedings  and 
moved  to  discharge  the  garnishment,  claiming  that  he 
was  the  head  of  a  family,  and,  as  such,  occupied  the  land 
mentioned;  and  that  the  money  arising  from  the  loss  of 
the  building  was  therefore  exempt.  Issues  were  formed 
and  a  trial  had,  resulting  in  a  finding  a^d  judgment  by 
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the  trial  court  to  the  effect  that  he  was  not  the  head  of 
a  family,  and  the  money  not  exempt,  and  its  payment 
ordered  to  appellee. 

From  the  evidence  and  pleadings  it  appears  that  ap- 
pellant's claim  of  being  the  head  of  a  family  was  based 
upon  the  alleged  fact  that  a  daughter,  some  twenty-six 
years  old,  was  residing  with  him  and  dependent  upon 
him  for  her  support.  This  was  denied  by  the  appellee, 
and  from  the  evidence  the  conclusion  is  deducible,  as 
reached  by  the  trial  court,  that  she  was  not  a  member 
of  his  family,  or  dependent  upon  him  for  her  support. 
The  testimony  bearing  upon  this  point  is  contradictory, 
and,  we  think,  fairly  well  balanced.  From  the  evidence, 
it  appears  that  the  daughter  is  somewhat  eccentric  and 
below  the  average  in  intelligence.  Upon  this  point, 
however,  it  is  shown  that,  a  few  years  since,  she  was 
examined  for,  and  obtained,  a  second  grade  teacher^s  cer- 
tificate in  the  county  of  her  residence,  and  that  she  pos- 
sessed some  degree  of  efficiency  as  a  stenographer.  She 
had  been  staying  at  many  different  places,  being  at  ap- 
pellant's home  occasionally  before  his  wife  was  divorced 
from  him.  It  also  appears  that  for  a  short  time  she  was 
supported  by,  and  worked  for,  the  county  at  the  county 
poor-house.  After  a  divorce  was  obtained  by  his  wife, 
appellant  prevailed  on  his  daughter  to  return  to  his 
home,  where  she  worked  for  a  while  and  then  again  left. 
There  is  some  testimony  tending  to  show  that  she  worked 
for  wages.  She  at  least  claimed  that  wages  were  due  her, 
which  appellant  refused  to  pay.  For  some  time  at  least, 
prior  to  the  decree  of  divorce,  it  does  not  appear  that  this 
daughter  had  been  a  member  of  the  family,  or  was  re- 
garded as  requiring  the  support  of  her  father,  because  of 
inability  on  her  part  to  care  for  and  support  herself.  As 
suggested  by  counsel  for  appellee,  the  appellant  appears 
to  have  assumed  the  role  of  provider  and  protector  of 
his  adult  daughter,  so  as  to  be  in  a  position  to  claim  the 
statutory  exemptions  as  the  head  of  a  family,  and  pre- 
re^t  the  collection  by  his  divorced  wife  of  her  judgment 
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for  alimony.  Under  the  circumstances,  the  transactions 
have  the  appearance  of  a  claim  of  homestead  exemptions, 
more  for  the  benefit  of  himself,  than  for  the  benefit  of  any 
person  dependent  upon  him  for  support.  It  can  hardly 
be  said,  from  a  perusal  of  all  the  testimony,  that  the 
daughter  resided  on  the  premises  with  her  father,  or  was 
under  his  care  or  maintenance,  or  was  unable  to  care  for 
and  support  herself.  Before  the  appellant  can  rightfully 
claim  his  statutory  exemptions  as  the  head  of  a  family, 
he  must  come  within  the  purview  of  some  of  the  provis- 
ions of  section  15,  chapter  36,  Compiled  Statutes,  1899, 
entitled  "Homesteads."  In  the  present  case,  appellant's 
right  to  be  classed  as  the  head  of  a  family  would  depend 
upon  the  following:  Has  he  residing  "on  the  premises 
with  him"  and  "under  his  care  and  maintenance"  a  daugh- 
ter who  has  attained  the  age  of  her  majority  and  is  unable 
to  take  care  of  and  support  herself?  The  proper  answer 
to  this  question  must  be  determined  from  the  facts  and 
circumstances  as  disclosed  by  the  evidence.  Waples, 
Homestead  &  Exemption,  p.  59,  says:  "  'Dependent  for 
support'  means  actual  and  necessary  dependence  by  per- 
sons unable  to  earn  a  livelihood,  who  have  some  natural 
claim."  In  support  of  the  rule  the  author  cites  the  fol- 
lowing authorities:  Decuir  v.  Benker,  33  La.  Ann.,  320; 
Cow  V.  Stafford^  14  How.  [N.  Y.],  521;  Whalen  v.  Gadman, 
11  la.,  226;  In  re  Lambson,  2  Hugh.  [U.  S.  0.  C],  233.  The 
finding  and  judgment  of  the  trial  court  is,  we  think,  sup- 
ported by  sufficient  evidence,  and  should  be  permitted  to 
stand. 

It  is  argued  in  brief  of  counsel  for  appellant  that,  aside 
from  the  question  as  to  appellant  being  the  head  of  a 
family  by  reason  of  the  dependency  of  his  daughter  upon 
him  for  support,  he  is  entitled  to  the  exemptions  claimed 
because  of  a  vested  homestead  right  acquired  in  the  land 
upon  which  the  dwelling-house  stood,  during  the  time 
he  was  living  thereon  with  his  now  divorced  wife.  We 
observe  nothing  in  the  record,  either  in  the  pleadings  or 
evidence,  that  wses  a  question  of  thin  character.    The 
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pleadings  and  evidence  seem  to  have  centred  entirely 
around  the  proposition  that  he  was  the  head  of  a  family 
and  entitled  to  the  exemptions  claimed  by  reason  of  the 
residence  with,  and  dependency  upon,  him  of  his  daugh- 
ter, and  the  trial  was  had  upon  that  issue.  This  being 
the  case,  we  are  not  now  called  upon  to  enter  upon  an  in- 
vestigation of  a  matter  neither  raised  by  the  pleadings 
nor  the  evidence. 

Our  views  of  the  case  being  as  indicated,  it  follows  that 
the  judgment  of  the  trial  court  should  be  affirmed,  which 
is  accordingly  done. 

Affirmed. 


Henry  E.  Clifford  v.  County  of  Hall. 

Filed  September  19, 1900.    No.  9.161. 

1.  County  Judge:   Supreme  Court  Reports:    Ownership.    Under  the 

provisions  of  section  20,  chapter  19,  Compiled  Statutes,  1899, 
the  various  reports  of  the  supreme  court,  distributed  and  re- 
ceived by  the  county  judges  of  the  different  counties  of  the 
state,  as  therein  mentioned,  belong  to  the  office,  and  not  to  the 
individual;  the  right  of  possession  and  custody  thereof  being  in 
the  incumbent  of  the  office,  and  passing  from  the  outgoing  to 
the  incoming  officer. 

2.  Interest  of  County:   Replettn.    A  county  as  a  municipal  corpora- 

tion has  no  such  interest  in  or  right  of  possession  to  the  re- 
ports of  the  supreme  court,  distributed  to  county  judges  in 
accordance  with  law,  as  will  authorize  it  to  maintain  replevin 
proceedings  against  one  who  wrongfully  retains  possession  of 
the  same. 

Error  to  the  district  court  for  Hall  county.     Tried 
below  before  Thompson,  J.    Reversed, 

Henry  E.  Clifford,  for  himself: 

There  is  no  law  authorizing    or   requiring   that   the 
county  judge  should  turn  over  tg  hie  successor  io  office 
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said  reports,  and  wherever  the  legislature  has  designed 
that  any  books  furnished  to  any  oflBcer  should  be  turned 
over  to  his  successor  in  oflSce,  it  has  said  so  in  express 
terms.  See  Compiled  Statutes,  1895,  ch.  47,  sec.  4;  Code 
of  Civil  Procedure,  sec.  1089. 

Fred  W.  Aahion,  contra: 

The  plaintiff  in  error's  second  defense  is  that  the 
county  of  Hall  has  no  right  of  possession;  and  can  not 
maintain  this  action.  Let  us  see.  The  county  judge  is 
a  county  officer.  His  office  is  permanently  located  at  the 
county  seat,  and  in  the  county  court  house.  His  records 
are  furnished  by  the  county.  When  a  vacancy  occurs  in 
the  office,  the  county  board  fills  the  vacancy  by  appoint- 
ment. It  would  seem  that  the  records  of  this  office,  of 
all  others,  belong  to  the  county,  and  the  moment  a  vol- 
ume of  the  state  reports  is  sent  to  the  county  judge  it 
becomes  the  property  of  the  county. 

HOLCOMB,  J. 

The  plaintiff  in  error,  defendant  in  the  trial  court,  for 
three  terms  of  two  years  each,  was  the  county  judge  of 
Hall  county,  the  defendant  in  error.  At  the  expiration  of 
his  term  of  office  he  retained  possession  of  eighteen  vol- 
umes of  the  Nebraska  reports,  received  by  him  in  his 
official  capacity  as  county  judge,  during  his  term  of  office 
as  aforesaid.  The  county  demanded  possession  of  the 
books  as  owner  thereof,  which  was  resisted  by  the  de- 
fendant, and  replevin  proceedings  were  thereupon  insti- 
tuted. The  essential  facts  are  stipulated  by  the  parties. 
It  is  conceded  that  the  property  in  controversy  came  into 
the  possession  of  the  defendant  as  county  judge,  and  dur- 
ing his  incumbency  of  the  office  as  such,  under  the  pro- 
visions of  section  20,  chapter  19,  Compiled  Statutes,  1899, 
which  reads  as  follows:  "The  supreme  court  reports 
shall  be  deposited  in  the  state  library.  Copies  thereof 
shall  be  distributed  to  each  judge  of  the  supreme,  dis- 
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trict,  and  county  court,  to  each  state  and  territorial  li- 
brary, to  each  officer  of  the  executive  department  of  this 
state,  and  to  each  judge  of  the  United  States  district  and 
circuit  couriB  of  this  state;  and  to  the  library  of  congress, 
two  copies."  A  proper  construction  of  the  provisions  of 
this  section,  as  affecting  the  office  mentioned,  is  all  that 
is  necessary  in  determining  the  case.  In  doing  this  we 
have  endeavored  to  apply  only  the  general  rule  as  to 
construction  of  statutes,  and  give  to  the  language  used 
its  plain  and  obvious  meaning.  In  State  v.  Moore^  45 
Nebr.,  12,  it  is  said:  "In  the  interpretation  or  construc- 
tion of  statutes,  ascertainment  of  the  intention  of  the 
legislature  is  the  end  or  purpose  to  be  accomplished." 
It  appears  clear  to  us  that  the  legislature  intended  to 
distribute,  and  possibly  donate,  these  reports  to  the  sev- 
eral officers  named,  in  an  official  and  not  individual 
capacity;  that  the  books  are  distributed  or  allotted  to 
the  offices  of  the  various  county  judges,  to  be  used  by 
the  person  occupying  each  office,  as  fully  and  effectu- 
ally as  it  was  clearly  its  intention  to  have  like  copies 
donated  to  the  various  libraries  therein  specifically  men- 
tioned. In  Follmer  t?.  Nuckolls  County,  6  Nebr.,  204,  in 
the  second  paragraph  of  the  syllabus,  the  following  lan- 
guage is  used:  "As  a  primary  rule,  the  intention  of  the 
legislature  is  to  be  collected  from  the  words;  if  the  words 
are  not  explicit,  it  may  be  gathered  from  the  occasion 
and  necessity  of  the  law.  Words  are  to  be  interpreted 
with  reference  to  the  general  object  and  scope  of  the 
statute."  It  is  to  be  presumed  that  the  legislature  in- 
tended to  serve  some  wise  and  beneficial  purjwse  when 
making  the  provisions  which  it  did  upon  this  subject. 
It  certainly  would  require  a  difficult  and  uncertain  pro- 
cess of  reasoning  to  arrive  at  the  conclusion  that  the  leg- 
islative intendment  was  that  each  officer  temporarily 
filling  the  different  positions  for  which  provisions  are 
made  in  said  section  should  have  at  his  command  only 
that  portion  of  the  complete  set  of  the  reports  which  hap- 
pened to  be  published  while  he  was  in  office.   These  pub- 
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lications  serve  their  highest  degree  of  usefulness  only 
when  all  the  volumes  issued  up  to  any  given  time  are 
collected  and  arranged  conseiiitively  in  one  library,  and 
it  is  evident  that  the  legislature  so  intended.  It  is  not 
necessary  for  us  to  here  determine  whether  it  was  the 
intention  of  the  legislature  to  make  a  donation  outright 
to  the  several  offices  of  county  judge  throughout  the 
state,  or  to  distribute  such  books  to  be  held  and  kept  in 
trust  by  the  incumbents  of  the  offices  for  the  state,  in 
whom  the  title  remains  undivested.  That  question  is  not 
before  us,  and  it  is  unnecessary  to  determine  It.  Certain 
it  is  that  the  county  judge,  as  between  himself  and  all 
others,  except  the  state,  has  the  right  to  the  possession 
of  such  property,  and  a  possessory  title  sufficient  to  main- 
tain an  action  for  the  recovery  of  the  possession  from 
those  wrongfully  withholding  the  same.  It  is  probably 
also  true  that  the  obligation  of  a  retiring  county  judge 
to  turn  over  to  his  successor  in  office,  with  the  other 
property  belonging  thereto,  all  of  the  supreme  court  re- 
ports received  during  his  term  of  office  may  be  enforced 
by  other  appropriate  proceedings  brought  for  that  pur- 
pose. We  are  of  the  opinion,  however,  that  the  county 
as  a  municipal  corporation  has  no  such  interest  in,  or 
right  of  possession  to,  the  property  mentioned  as  will 
authorize  it  to  maintain  an  action  in  replevin  for  the  re- 
covery of  the  possession.  If  the  county  has  such  title  as 
would  authorize  it  to  maintain  replevin  to  recover  pos- 
session thereof,  it  would  logically  and  legally  follow  that, 
its  right  to  the  property  being  thus  established,  it  might 
retain  the  possession  of  the  books  for  the  use  of  its  county 
commissioners,  or  turn  them  over  to  the  county  attorney, 
or  some  other  officer  not  contemplated  by  the  statute 
under  consideration,  or  make  other  use  of  its  possession 
thereof,  and  thus  defeat  the  object  of  the  statute.  For 
these  reasons  the  county  can  not  maintain  its  action  in 
the  present  case,  and  the  judgment  of  the  lower  court 
must  be  reversed  and  the  case  dismissed. 
We  have  deemed  it  incumbent  upon  us  to  express  our 
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news  as  to  a  proper  interpretation  of  the  statute  under 
consideration  more  fully  than  otherwise  might  seem  ap- 
propriate, because  of  the  public  interest  involved  in  a 
controversy  of  this  character. 

Bbvbrshd  and  dismissed. 


Milton  L.  Tehstbr  bt  ak  v.  Hannah  Pike. 

ou  6ld  Filed  Septehbeb  19, 1900.    No.  9,266. 

1.  Temporary  Bestrainlng  Order:  UNDERTAKi^a:  Reootert  of  At- 
torney's Fees.  The  obligors  on  an  undertaking-  given  to  secure 
a  temporary  restraining  order  wrongfully  issued  in  an  action 
are  not  liable  for  expenses  for  attorney's  fees  incurred  in  the 
trial  of  the  main  issues  involved  in  the  case. 

2. :    Ancillary  Only.    A  restraining  order  is  in  aid  only,  and 

not  a  part  of  the  main  action;  its  ofRce  is  only  to  hold  matters 
in  statu  quo  for  the  time  being,  and  until  parties  can  be  heard 
as  to  the  propriety  of  issuing  a  temporary  injunction. 

8.  Damages.  Damages  for  the  wrongful  obtaining  and  issuance  of 
a  temporary  restraining  order  are  confined  to  just  and  adequate 
compensation  for  the  actual  loss,  which  is  the  natural  and  prox- 
imate result  of  the  restraint  imposed. 

4.  Attorney's  Fees.  A  restraining  order  not  being  one  of  the  main 
issues  of  a  case,  damages  in  the  way  of  attorney's  fees  for  its 
wrongful  issuance  are  limited  to  the  expenses  incurred  in  secur- 
ing its  dissolution,  as  distinguished  from  such  expenses  incurred 
in  the  trial  of  the  principal  issues  involved. 

6. .    It  is  only  where  a  trial  of  the  principal  issues  involved  is 

necessary  to  dispose  of  an  injunction  that  attorney's  fees  for 
the  trial  of  a  case  are  proper  to  be  allowed  as  damages  caused 
by  an  injunction  vnrongfully  issued. 

A  recovery  of  counsel  fees  for  the  trial  of  a  case  will  not 


be  allowed  as  an  element  of  damages  for  an  injunction  wrongs 
fully  obtained,  if  the  injunction  proceedings  be  only  auxiliary 
to  the  main  case. 

T. :  Instructions.  Instruction  in  this  case,  authorizing  a  re- 
covery as  an  element  of  damages  for  expenses  incurred  for  9^ 
torney's  fees  on  the  trial  of  the  main  case,  held  erroneous. 
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8. :  Remtttitub.  The  evidence  as  to  the  amount  of  such  at- 
torney's fees,  being  without  conflict,  uncontradicted,  and  for 
one  specified  sum,  held,  that  a  remittitur  of  such  excessive  sum 
might  properly  be  allowed. 

9.  Idability:  PBiNCiPAii  anb  Subbtt.  Where,  in  an  action  on  an  un- 
dertaking given  to  secure  the  issuance  of  a  restraining  order, 
under  the  pleadings  and  proof,  the  liability  of  two  defendants 
is  that  of  principal  and  surety,  it  is  error  to  render  judgment 
against  both  defendants  as  principal;  such  Judgment  should  be 
rendered  in  conformity  with  the  provisions  of  section  611  of  the 
Code  of  Civil  Procedure. 

Error  to  the  district   court   for   Lancaster  county. 
Tried  below  before  Hall,  J.    Reversed. 

Wolfenbarger  d  WUliamSy  for  plaintiffs  in  error, 

George  E.  Hihner,  contra. 

HOLCOMB,  J. 

I^roceedings  in  the  nature  of  a  creditor's  bill  were  in- 
stituted for  the  purpose  of  fixing  a  lien  upon  certain  real 
estate,  the  legal  title  to  which  was  in  the  wife  of  the  judg- 
ment debtor;  and  to  subject  the  property  to  sale  to  sat- 
isfy the  judgment  debt.  At  the  time  the  proceedings 
were  instituted  the  plaintiff  applied  for  and  obtained  a 
temporary  restraining  order,  restraining  the  defendants 
in  the  suit,  including  the  wife  of  the  judgment  debtor, 
from  in  any  way  disposing  of  the  real  property  which  it 
was  sought  to  subject  to  the  payment  of  the  debt  Upon 
the  issuance  of  the  restraining  order,  and  in  pursuance 
of  the  direction  of  the  district  court  in  that  regard,  an 
undertaking  was  executed  by  the  plaintiffs  in  error,  con- 
ditioned that  the  obligors  "shall  pay  to  the  defendants  all 
damages  which  they  may  sustain  by  reason  of  said  in- 
junction, if  it  be  finally  determined  that  the  said  injunc- 
tion ought  not  to  have  been  granted."  In  the  restraining 
order  it  was  further  ordered  that  the  application  for  a 
temporary  injunction  be  set  for  hearing  on  a  day  therein 
named,  which  was  a  short  time  in  the  future.    No  further 
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I)ropriety  of  issuing  a  temporary  order  of  injunction.    No 
hearing  has  been  had  upon  this  subject,  and  none  applied 
for;  no  effort  was  made  to  vacate  the  restraining  order, 
except  as  the  hearing  upon  the  main  issues  affected  it. 
The  restraining  order  was  in  aid  only,  and  not  a  part  of 
the  main  case.    Its  office  was  only  to  hold  the  property 
in  statu  quo  for  the  time  being.    Its  vacation  or  dissolution 
did  not  depend  upon  a  trial  of  the  case  on  its  merits. 
Damages  for  the  wrongful  obtaining  and  issuance  of  an 
injunction  or  restraining  order  are  confined  to  just  arid 
adequate  compensation  for  the  actual  loss  which  is  the 
natural  and  proximate  result  of  the  restraint  imposed. 
Sutherland,  Damages,  sec.  525;  Collins  v.  Sifwlair,  51  111., 
328.    The  necessary  and  reasonable  expenses  for  attor- 
ney's fees  expended  or  incuri^ed  in  resisting  an  order  of 
injunction  wrongfully  issued,  or  procuring  the  dissolution 
thereof,  are  recoverable  as  an  element  of  damages.    But 
when  the  right  to  an  injunction  is  not  the  main  issue  of 
the  case,  such  damages  are  limited  to  the  expenses  in- 
curred in  securing  the  dissolution  of  the  injunction,  as 
distinguished  from  the  expenses  incurred  in  the  trial  of 
the    principal   issues   involved.    Kittle  v.  De  Lamater,  7 
Nebr.,  70;  Raymond  Bros.  v.  Green  d  Go,,  12  Nebr.,  215; 
Gyger  v,  Gourtney,  59  Nebr.,  555;  Mitchell  v.  Hawley,  79  • 
Cal.,  301;  Newton  v.  Russell,  87  N.  Y.,  527.     It  is  only 
where    a    trial    of    the    principal    issues    involved    is 
necessary  to  dispose  of  an  injunction  that  attorney's 
fees   for  the   trial   of   the  case  are  proper  to   be  al- 
lowed as  damages  caused  by  an  injunction  wrongfully 
issued.    Beach,  Injunctions,  sec.  206;  Andrews  v.  Gl&mlie 
Woolen  Co,,  50  N.  Y.,  282.    A  recovery  of  counsel's  fees 
for  the  trial  of  a  case  can  not  be  allowed  as  an  element 
of  damages  for  an  injunction  wrongfully  obtained,  if  the 
injunction  proceedings  be  only  auxiliary  to  the  main  case. 
Field  V.  Medenwald,  26  111.  App.,  642;  Allport  v,  Kelky,  2 
Mont.,  S4^3;  Disbrow  v,  Garcia,  52    N.  Y.,  654;  Nobk  i'. 
Arnold,  23  Ohio  St.,  264.    We  think  it  entirely  clear  that 
the  restraining  order  was  auxiliary  only  to  the  main  pro- 


Vol.  60]  SEPTEMBER  TERM,  1900.  515 


Trester  v.  Pike. 


ceedings,  and  without  deciding  what  would  be  the  effect 
in  case  an  injunction  had  •been  regularly  issued,  we  are 
of  the  opinion  that  it  was  erroneous  to  instruct  the  jury 
to  allow  the  expenses  incurred  for  counsel  in  the  trial  of 
the  issues  raised  by  the  pleadings  as  one  of  the  elements 
of  damages  sustained  by  the  defendants  by  reason  of  the 
wrongful  issuance  of  the  restraining  order. 

Under  the  evidence  and  the  instructions  of  the  court, 
the  jury  were  authorized  to  return  a  verdict  for  attorney's 
fees,  in  the  sum  of  $75,  as  one  element  of  damages.  There 
was  but  one  witness  who  testified  upon  the  subject,  and 
the  evidence  is  in  no  way  conflicting  or  contradictory. 
Under  this  evidence,  but  the  one  sum  could  have  been 
allowed  by  the  jury  as  expenses  for  attorney's  fees.  This 
being  the  state  of  the  case,  and  the  excess,  allowed  by 
reason  of  the  erroneous  instruction,  being  capable  of  as- 
certainment from  the  record,  we  are  of  opinion  that  the 
ease  ♦is  one  where  a  remittitur  may,  with  propriety,  be 
allowed.  The  defendant  in  error  will  be  allowed,  within 
thirty  days,  to  file  a  remittitur  of  the  judgment  obtained, 
in  the  principal  sum  of  f75,  with  all  accrued  interest 
thereon.  In  case  the  remittitur  is  filed,  the  judgment  as 
modified  will  not  be  reversed  generally. 

It  is  urged  that  there  was  error  in  the  admission  in  evi- 
dence of  the  restraining  order;  that  in  the  admission  of 
such  evidence  there  was  a  variance  between  the  allega- 
tions and  proof.  In  this  contention  we  do  not  agree,  and 
will  only  give  the  objection  a  passing  notice. 

It  is  also  urged  that  the  judgment  is  erroneous  because 
rendered  against  both  defendants  as  principals,  while 
the  pleadings  and  proof  disclose  that  one  is  principal  and 
the  Other  the  surety  on  the  undertaking  on  which  the  suit 
is  grounded.  The  objection  in  this  respect  is  well  taken. 
Under  the  pleadings  and  the  evidence,  it  should  have 
been  made  to  appear  in  the  judgment  that  one  of  the 
defendants  was  liable  as  principal  and  the  other  as 
surety,  in  conformity  with  the  provisions  of  section  511  of 
the  Code  of  Civil  Procedure.    It  has  been  determined  sev- 
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eral  times  that  a  failure  to  observe  the  requirements  of 
this  section,  in  cases  similar  t#  the  one  at  bar,  is  reversi- 
ble error.  Blaco  v.  State^  58  Nebr.,  557;  Van  Eiten  t?. 
Rosters,  48  Nebr.,  152;  Kroncke  v.  Madsen,  56  Nebr.,  609; 
Maxwell  i\  Hofne  Fire  Ins.  Co.,  57  Nebr.,  207. 

For  the  reason  last  assigned,  the  judgment  must  be 
reversed.  In  the  event  a  remittitur  is  filed,  as  herein  in- 
dicated, the  cause  is  reversed,  with  instructions  to  render 
judgment  on  the  verdict  less  the  amount  of  the  remittitur, 
in  conformity  with  the  provisions  of  section  511  of  the 
Code.  Otherwise,  the  judgment  is  reversed  generally, 
and  the  case  remanded  for  further  proceedings  in  accord- 
ance with  law. 

TiTDGMENT  ACCORDINGLY. 


Chamberlain  Banking  House  v.  William  H.  Woolsey 

ET  AL. 
Filed  September  19, 1900.    No.  9,162. 

1.  Taxes:   Name  op  Parties:    Primary  Evidence:    Asbessment  Roll: 

Tax  Schedule.  The  primary  evidence  of  the  name  of  parties 
against  whom  taxes  are  assessed  is  the  "assessment  roll/*  or 
tax  schedule  required  to  be  signed  and  verified  by  the  party 
assessed. 

2.  Clerical  Error:   Correction:    Statute.    AVhere,  in  transcribing  as- 

sessments to  the  "assessor's  return"  or  assessment  book,  a 
clerical  error  is  committed  in  the  name  of  a  party  assessed,  the 
same  may  be  corrected  without  notice  to  the  tax  debtor,  as  in 
the  case  of  errors  in  assessments  provided  for  by  section  1,  arti- 
cle 2,  chapter  77,  Compiled  Statutes,  entitled  "Revenue." 

3.  Entry  of  Assessment:  Presumption.    Assessments  being  regularly 

entered  on  the  assessment  books  of  the  county,  the  presumption 
is  that  public  officers  do  their  duty  and  corrected  an  error  or 
irregularity,  if  one  existed,  in  the  manner  provided  by  law. 

4.  Statutory  Lien.     A  statutory   lien  for  taxes  due  exists  upon  all 

personal  property  of  the  tax  debtor  from  and  after  the  tax 
lists  are  made  and  delivered  to  the  county  treasurer. 


I 
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5. :     Chattel  Mortgage:     Antedate:     Superior  Lien.    A  lien 

for  taxes  uijon  the  property  of  the  tax  debtor  is  inferior  to 
that  of  a  chattel  mortgag-e  lien  antedating  the  time  the  tax  lien 
attaches. 

6.  Burden  of  Proof:  Allegation  in  Pleading.    The  oniis  probandi  is 

on  the  plaintiff  to  prove  the  material  allegations  of  the  peti- 
tion not  admitted  in  the  answer  by  a  preponderance  of  the  evi- 
dence. 

7.  Sale  of  Mortgaged  Property:     Transfer  of  Debt:     New  Note: 

Payment:  Presumption.  Where,  in  a  transaction  involving  the 
Bale  of  mortgageo  personal  property,  the  debt  is  transferred  to 
the  purchaser  thereof,  and  a  new  note  and  mortgage  are  exe- 
cuted, the  note  evidencing  the  original  indebtedness  being  can- 
celed and  surrendered,  the  presumption  of  law  is  that  the 
execution  and  delivery  of  the  new  note  and  mortgage  is  in  pay- 
ment and  satisfaction  of  the  prior  indebtedness,  and  the  bur- 
den is  on  the  creditor  to  prove  to  the  contrary. 

8.  :    :    :    :    :    Retention  by  Creditor: 


Payment:  Express  Agreement.  Where,  in  such  transaction, 
the  note  and  mortgage  evidencing  the  prior  indebtedness  are 
retained  by  the  creditor,  and  a  new  note  and  mortgage  taken 
for  the  amoxmt  due  on  the  same  indebtedness,  the  taking  of 
such  new  note  and  mortgage  will  not  effectuate  payment  of 
the  prior  indebtedness,  unless  there  is  an  express  agreement 
of  the  parties  that  such  new  note  and  mortgage  were  received 
in  payment  and  satisfaction  of  such  prior  indebtedness. 

9.  InBtruction.    Instruction  examined,  and  held  not  to  state  the  law 

correctly. 

10.  .    An  instruction  submitting  to  the  jury  as  an  issue  of  fact 

a  question  material  to  the  case,  regarding  which  there  is  no 
evidence  to  support  a  finding,  is  erroneous. 

11.  Distress  Warrant:    Levy  by  Sheriff:    Chattel  Mortgage  Lien. 

W^here  a  sheriff  levies  distress  warrants  for  delinquent  taxes 
for  several  years  upon  property  of  the  tax  debtor,  upon  which 
a  valid  chattel  mortgage  exists,  the  seizure  and  sale  of  the 
property. is  wrongful  and  unauthorized  to  the  extent  and  for 
the  years  the  mortgage  lien  is  prior  and  superior  to  the  lien 
for  delinquent'  taxes. 

Error  to  the  district  court  for  Johnson  county.    Tried 
below  before  Letton,  J.    Reversed. 

M.  B.  C.  True  and  8.  P.  Davidson,  for  plaintiff  in  error. 

Thomas  Appelget  and  Frederick  Shepherd,  contra. 
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HOLCOMB,  J. 

An  action  of  trespass  was  begun  by  plaintiff  in  error 
against  tlie  defendant  Woolsey,  as  sheriff,  and  the  sure- 
ties on  his  official  bond,  for  the  alleged  wrongful  seizure 
and  conversion  of  certain  chattel  property    on    which 
plaintiff  claimed  a  lien  by  virtue  of  certain  chattel  mort- 
gages thereon,  then  held  and  owned  by  it.    The  petition 
charges,  in  substance,  that   on    September  1,  1892,  one 
Zutavern  was  the  owner  of  certain  chattel  property,  being 
a  part  of  a  certain  livery  stock,  and  that  on  said  date  he 
sold  said  property  to  one  Rowcliffe  and  Paine,  who  exe- 
cuted and  delivered  to  the  seller  their  promissory  note 
for  part  of  the  purchase  price,  and  a  chattel  mortgage  on 
said  property  to  secure  the  same.    The  said  note  and  mort- 
gage were  sold  and  delivered  to  the  plaintiff  by  the  payee, 
Zutavern;  that  afterwards  and  on  November  1,  1892,  the 
said  Paine  sold  his  interest  in  said  property  to  one  Cum- 
mins, and  in  the  transaction  a  new  note  and  mortgage,  of 
the  same  date  and  for  the  same  amount  and  on  the  same 
property  as  the  original  one,  were  executed  by  Rowcliffe 
and  Cummins  to  the  original  payee,  and  by  him  trans-  • 
ferred  to  the  plaintiff,  the  first  note  being  surrendered, 
and  the  mortgage  securing  the  same  remaining  unre- 
leased  and  uncanceled;  that  on  July  24,  1894,  the  said 
Cummins  sold  his  interest  in  said  property  to  the  said 
Rowcliffe,  and  in  the  said  transaction   a  note   for   the 
amount  then  due,  secured  by  a  mortgage  on  the  same 
property,  was  executed  by  the  said  Rowcliffe  and  in- 
dorsed and  transferred  to  the  plaintiff,  the  plaintiff  re- 
taining the  said  note  and  mortgage  executed  by  Row- 
cliffe and  Cummins,  the  debt  and  lien  thereby  created 
being  unpaid  and  unsatisfied;  that  in  the  several  trans- 
actions referred  to,  the  transfer  and  mortgaging  of  said 
property  were  simultaneous  acts,  and  the  original  indebt- 
edness was  never  satisfied,  and  the  mortgage  lien  created 
by  the  several  mortgages  remained  unreleased  and  in  full 
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force  and  effect;  that  on  July  8,  1895,  the  treasurer  of 
Johnson  county  issued  his  distress  warrants  for  de- 
linquent taxes  for  the  years  1891,  1892,  1893  and  1894, 
due  from  the  said  Kowcliffe,  and  a  distress  warrant  for 
delinquent  taxes  for  the  year  1893,  due  from  the  said 
Kowcliffe  &  Cummins,  and  delivered  the  same  lo  the 
defendant  sheriff  for  execution;  that  the  said  defendant 
sheriff,  by  virtue  of  his  office,  pretended  to  levy  said  dis- 
tress warrants  on  said  chattel  property  as  the  property 
of  the  said  Kowcliffe,  and  Kowcliffe  and  Cummins,  then 
in  possession  of  the  said  plaintiff  under  its  said  chattel 
mortgages,  which  were  then  in  process  of  foreclosure  by 
advertisement  and  sale,  and  wrongfully,  forcibly  and  un- 
lawfully seized  said  property  and  converted  the  same  to 
his  own  use.  It  is  also  alleged  that  there  was  no  valid 
assessment  of  taxes  for  the  year  1893  against  the  said 
Kowcliffe  and  Cummins.  It  is  alleged  that  the  tax  lists 
of  Johnson  county  were  delivered  to  the  county  treasurer 
for  the  respective  years  for  which  the  assessments  were 
made  as  follows:  September  27,  1891,  September  14, 
1892,  October  15, 1893,  and  October  11, 1894.  It  is  alleged 
that  other  property  in  said  county  was,  during  all  of  said 
time,  held  by  said  Kowcliffe  and  Cummins  out  of  which 
said  taxes  could  have  been  satisfied.  The  answer  admits 
the  corporate  character  of  the  plaintiff,  the  official  char- 
acter of  the  principal  defendant,  and  that  the  others  were 
the  sureties  on  his  official  bond,  and  the  issuance  of  the 
distress  warrants  directed  to  the  sheriff,  and  the  levy  of 
the  same  by  him  on  certain  property  to  satisfy  said  dis- 
tress warrants,  and  denies  the  other  allegations  of  the 
petition.  A  trial  on  these  issues  to  the  court  and  jury 
resulted  in  a  general  verdict  for  the  defendants. 

It  is  urged  that  the  assessment  against  Kowcliffe  and 
Cummins  for  the  year  1893  is  void  for  irregularity  in  the 
manner  of  levying  the  same.  This  contention  is  based  on 
the  assumption  that  no  assessment  was  levied  against 
the  parties  named,  but  against  Kowcliffe  &  "Carmen," 
and  that  the  error  in  the  name  of  the  party  assessed  has 
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not  been  corrected  in  the  manner  provided  by  law.  To 
this  proposition  we  do  not  agree.  As  we  understand  the 
testimony,  it  is  proven  by  the  "assessment  rolls"  that  the 
assessment  was  against  Rowcliffe  and  Cummins,  the  par- 
ties against  whom  it  purports  to  be.  This  "assessment 
roll"  or  schedule  is  the  primary  evidence  of  the  assess- 
ment actually  made,  and  is  required  to  be  signed  and  veri- 
fied by  the  party  assessed.  The  assessment  was,  there- 
fore, correctly  made,  and  in  the  correct  name  of  the  party 
assessed. 

It  is  also  testified  that  in  the  "assessor's  return"  (as- 
sessment book)  the  name  appears  as  "Rowcliffe  &  Car- 
men." This  might  be  considered  an  immaterial  mis- 
nomer only.  At  most,  it  is  only  a  clerical  error  on  the 
part  of  the  assessor  in  making  his  return  from  the 
"assessment  rolls,"  and  is  subject  to  correction  without 
notice  to  the  tax  debtor,  as  in  the  case  of  errors  in  assess- 
ment provided  for  by  section  1,  article  2,  chapter  77,  Com- 
piled Statutes,  entitled  "Revenue."  Furthermore,  the  as- 
sessment being  reguhirly  entered  on  the  assessment 
books  of  the  county,  the  presumption  of  law  is  that  public 
officers  did  their  duty  and  corrected  the  error  or  irregu- 
arlity,  if  one  existed,  in  the  manner  provided  by  law.  The 
tax  referred  to  appears  to  have  been  legally  assessed  and 
is  a  valid  obligation  against  the  persons  to  whom  it  is 
charged. 

The  paramount  question  in  the  case  involves  the  de- 
termination of  the  priority  of  liens;  one,  the  chattel  mort- 
gage lien  of  the  plaintiff,  and  the  other  the  statutory  tax  • 
lien  upon  property  of  the  tax  debtor.  The  principal  con- 
tention of  the  plaintiff  is  that  from  the  time  of  the  cre- 
ation of  the  first  lien  on  the  property  in  dispute,  Septem- 
ber 1,  1892,  it  has  held  a  valid,  subsisting  and  superior 
lien  to  that  of  any  lien  for  taxes  created  by  statute.  It 
is  contended  that  the  lien  created  by  the  first  mortgage 
was  not  extinguished  by  the  transactions  subsequently 
had  with  reference  to  the  different  sales  of  the  property 
mortgaged,  consequently  no  prior  tax  lien  could  attach 
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to  the  property  thus  mortgaged,  and  as  against  the  plain- 
tiff the  seizure  was  unauthorized  and  unlawful.  The  de- 
fendant, to  the  contrary,  urges  that  because  of  the  subse- 
quent transactrons  respecting  the  sale  of  the  property 
and  the  execution  of  new  notes  and  mortgages  securing 
the  same,  the  liens  created  by  the  first  and  second  mort- 
gages on  said  property  were  extinguished,  and  the  tax 
lien  therefore  became  effective  and  superior  to  the  lien 
of  the  plaintiff.  Under  the  law  of  this  state  it  is  now  set- 
tled that  a  statutory  lien  for  taxes  due  exists  upon  all 
personal  property  of  the  tax  debtor  from  and  after  the 
time  the  tax  lists  are  made  and  delivered  to  the  county 
treasurer.  Farmers  Loan  &  Trust  Go.  v.  Memmingcr,  48 
Nebr.,  17;  Reynolds  v,  Fisher,  43  Nebr.,  173.  In  the  case 
at  bar,  applying  the  foregoing  rule,  if  the  first  mortgage 
was  at  the  time  of  the  levy  of  the  distress  warrants  a 
valid  and  subsisting  lien,  no  tax  lien  could  attach  to  the 
property  of  the  said  Rowcliffe,  or  Rowcliffe  and  Cum- 
mins, included  in  said  mortgage,  save,  perhaps,  the  taxes 
for  the  year  1891.  If,  however,  as  contended  by  the  de- 
fendants, the  original  debt  as  well  as  the  security  for  the 
payment  of  the  same  were  satisfied- and  extinguished  by 
the  subsequent  transactions  to  which  reference  has  been 
made,  then  a  tax  lien  for  the  taxes  assessed  against  the 
said  Kowdiffe,  and  Rowcliffe  and  Cummins,  for  the  years 
prior  to  the  last  transaction  would  attach,  and  the  plain- 
tiff's Hen,  by  virtue  of  the  mortgage  last  taken,  would 
become  subsequent  and  inferior  to  the  tax  lien  for  each 
year  delinquent  prior  thereto.  It  therefore  becomes  ma- 
terial to  inquire  how  the  plaintiff's  claim  to  the  property 
in  dispute  under  the  first  mortgage  and  his  lien  thereon 
is  affected  by  reason  of  the  subsequent  transactions 
wherein  the  property  mortgaged,  or  an  interest  therein, 
was  sold  to  other  parties,  and  a  new  note  and  mortgage 
executed  to  secure  the  amount  due  on  the  original  indebt- 
edness; and  likewise,  how  the  second  lien  thus  obtained 
was  affected  by  the  transaction  involving  the  execution 
of  the  third  note  and  mortgage. 
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In  the  trial  of  the  case,  after  the  submission  of  evi- 
dence, the  court,  after  stating  the  issues,  instructed  the 
jury  upon  the  point  referred  to  as  follows: 

"5.  The  plaintiff  claims  that  it  has  had  a  valid  lien 
upon  all  of  said  property  ever  since  the  first  day  of  Sep- 
tember, 1892,  by  virtue  of  a  chattel  mortgage  given  by 
Eowcliflfe  and  Paine  to  one  George  C.  Zutavern,  and  that 
said  lien  had  never  been  released,  and  that  on  the  first 
day  of  November,  1892,  said  firm  was  dissolved,  that  the 
new  firm  of  Eowcliflfe  &  Cummins  assumed  the  former 
debt  of  Eowcliflfe  &  Paine  and  gave  new  notes  and  mort- 
gages on  the  same  property  to  the  plaintiff  for  the  same 
debt,  and  that  on  or  about  the  24th  day  of  July,  1894,  the 
said  firm  was  dissolved  and  said  Cummins  sold  his  inter- 
est in  said  firm  to  his  partner  Eowcliffe  and  the  said  in- 
debtedness of  the  firm  to  the  plaintiff  was  transferred  to 
said  Eowcliflfe,  and  said  Eowcliflfe  thereupon  executed  a 
new  note  and  mortg&ge  to  the  plaintiff  on  the  same  prop- 
erty to  secure  said  debt,  that  the  agreement  between  the 
same  parties  was  that  none  of  said  chattel  mortgages  so 
given  should  be  released  of  record  until  the  indebtedness 
should  be  fully  paid,  but  should  remain  on  record  as  se- 
curity against  intervening  liens  and  said  mortgages  have 
not  been  released  of  record. 

"6.  If  the  plaintiflf  has  proved  to  your  satisfaction  by 
a  preponderance  of  the  evidence  that  such  was  the  agree- 
ment and  that  the  surrender  of  the  notes  given  by  Eow- 
cliflfe &  Paine  to  Zutavern  and  giving  of  the  new  note 
by  Eowcliflfe  &  Cummins  in  lieu  thereof  did  not  con- 
stitute a  payment  of  the  debt  of  Eowcliflfe  &  Paine, 
then  the  lien  of  the  first  mortgage  continued  and  was  not 
divested,  but  unless  you  find  such  was  the  agreement  the 
surrender  of  the  old  notes  and  the  giving  of  the  new 
would  release  the  lien  of  the  first  mortgage. 

"7.  The  same  instruction  applies  to  the  transaction 
between  Eowcliflfe  &  Cummins  and  the  plaintiflf  and 
Willis  Eowcliflfe  except  that  the  notes  of  Eowcliflfe  & 
Cummins    still    remained  in  the  hands  of  the  plaintiff 
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raises  the  presumption  that  the  giving  of  the  new  notes 
was  not  taken  as  payment  of  the  old  notes,  and  the  bur- 
den of  proof  would  be  on  the  defendant  to  establish  the 
truth  of  that  contention.  If  you  find  that  the  giving  of 
said  notes  by  Willis  Rowcliffe  was  taken  and  accepted 
by  the  plaintiff  as  payment  of  the  Rowcliffe  &  Cummins 
notes,  then  the  lien  created  by  the  prior  mortgages  was 
divested  and  the  lien  of  the  plaintiff  would  only  date 
from  said  time,  which  the  uncontradicted  evidence  shows 
was  on  or  about  the  24th  day  of  July,  1894." 

The  giving  of  the  sixth  and  seventh  instructions  was 
excepted  to  by  the  plaintiff,  and  they  are  now  assigned 
as  error.  It  is  urged  that  these  instructions  incorrectly 
state  the  law,  and  that  the  evidence  submitted  did  not 
warrant  the  submission  of  such  an  issue  to  the  jury. 

As  to  the  first  of  the  two  instructions  complained  of, 
we  do  not  think  it  subject  to  the  objections  raised.  The 
burden  of  proving  the  allegations  in  its  petition  rested 
primarily  on  the  plaintiff.  The  evidence  disclosed  that 
in  the  transactions  wherein  Paine  sold  his  interest  in  the 
property  in  dispute  to  Cummins  a  new  note  and  mort- 
gage were  executed,  the  original  note  being  surrendered 
and  canceled;  and  there  is  a  sharp  conflict  of  testimony 
as  to  plaintiff's  agreement  to  release  the  mortgage  given 
to  secure  the  same.  This  being  a  controverted  fact,  it 
was  proper  for  the  jury  to  determine  the  truth  of  the  mat- 
ter. The  transaction  which  resulted  in  the  surrender  and 
cancellation  of  the  note  originally  given  leads  to  the  pre- 
sumption of  the  payment  and  extinguishment  of  the  then 
existing  debt.  By  the  evidence  showing  the  surrender 
and  cancellation  of  the  note,  a  prima  facie  case  of  pay- 
ment of  the  original  debt  was  made,  and  irrespective  of 
the  state  of  the  pleadings,  the  burden  was  upon  the  plain- 
tiflf  to  overcome  this  presumption  by  other  competent 
evidence.  Sinith  v.  Gardner,  36  Nebr.,  741;  Smith  v.  Harper, 
5  CaL,  329.  Certainly  the  burden  rested  on  the  plaintiff 
to  sustain  the  material  allegations  of  the  petition  not  ad- 
mitted by  the  answer;  and  it  was  equally  incumbent  upon 
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it  to  overcome  the  presumption  of  payment  of  the  original 
debt,  and  satisfaction  of  the  mortgage  lien  securing  the 
same,  arising  from  the  surrender  and  cancellation  of  the 
note  evidencing  such  indebtedness,  by  competent  proof 
to  the  contrary.  The  instruction  fairly  stated  the  law 
applicable  to  the  issues  and  the  evidence,  and  the  ob- 
jeition  thereto  is  not  well  taken. 

As  to  the  second  of  the  two  instructions  objected  to, 
we  think  the  court  not  so  fortunate  in  its  expression  of 
the  law  applicable  to  the  case.  While  its  tendency  is 
towards  a  correct  expression  under  the  issues  and  the 
evidence  as  applied  to  the  transaction  to  which  it  re- 
ferred, it  did  not  state  the  law  as  correctly  and  explicitly 
as  it  should  have  done.  Its  tendency  was  to  confuse  and 
mislead  the  jury  as  to  the  fact  which  it  was  their  province 
to  determine.  It  permitted  them  to  infer  payment  and 
satisfaction  of  the  antecedent  debt  without  evidence  of 
an  express  agreement  of  the  parties  to  that  effect.  As  to 
the  transaction  to  which  the  instruction  had  reference, 
it  is  established  by  the  evidence  that  in  taking  the  re- 
newal note  and  the  mortgage  of  the  sole  purchaser  of 
the  entire  interest  in  the  mortgaged  property,  no  altera- 
tion was  made  of  the  antecedent  iridt^btedness,  and  that 
the  note  and  mortgage  which  evidenced  the  same  were 
rc^tained  and  kept  by  the  plaintiff.  Under  this  state  of 
facts,  it  was  unnecessary  for  plaintiff  to  prove  an  agree- 
ment between  the  parties  interested  to  keep  alive  and  in 
force  such  ante<edent  debt,  and  the  lien  sei»uring  the 
same.  The  law  accomplishes  this  for  him  without  proof 
of  an  express  agreement  that  such  should  be  the  case. 
Nor  in  such  a  transaction,  where  the  prior  note  and  mort- 
gage remain  uncanceled  and  in  the  hands  of  the  creditor, 
does  the  law  merely  raise  a  presumption  of  non-payment 
of  the  original  indebtedness.  It  is  a  positive  conclusion 
of  law  that  such  indebtedness  and  the  security  therefor 
remain  in  full  force  and  effect,  unpaid  and  unsatisfied, 
unless  there  is  proof  of  an  express  agreement  between 
the  pai'ties  that  such  new  note  and  mortgage  is  given  and 
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received  as  a  payment  aiad  in  satisfaction  of  the  prior 
indebtedness.  Young  v.  Uibbs,  5  Nebr.,  433;  Day  v.  Leal, 
14  Johns.  [N.  Y.],  404;  Olcott  v.  Rathbone,  5  Wend.  [N.  Y.], 
490;  Dahjv.  Proetz,  20  Minn.,  411;  Alford  v.  Bather,  53  Ind., 
279;  Wcaicl!/  t\  Bell,  9  Watts  [Pa.],  273.  It  was  incumbent 
on  the  defendants  to  show  by  the  evidence  that  there  was 
an  express  agreement  between  the  parties  that  the  note 
and  mortgage  of  Rowclifife  was  taken  and  accepted  in 
payment  and  satisfaction  of  the  Rowclifife  &  Cummins 
note  before  they  could  recover  on  that  issue,  and  the  fail- 
ure to  so  instruct  the  jury  was  prejudicial  error.  An- 
other fatal  objection  to  this  instruction  is  that  it  presents 
to  the  jury  an  issue  of  fact  not  applicable  under  the  evi-^ 
dence.  Our  attention  has  not  been  called  to  any  place  in 
the  record  where  there  is  any  evidence  tending  to  prove 
any  agreement  between  the  parties  as  to  payment  of  the 
Rowclifife  &  Cummins  indebtedness  by  the  execution 
and  delivery  of  the  note  and  mortgage  by  Rowclifife  alone; 
nor  has  a  careful  scrutiny  of  the  entire  record  revealed  to 
us  any  such  evidence.  The  only  evidence  upon  the  subject 
is  by  one  witness,  to  the  purport  that  he  heard  nothing 
said  whatever  relative  to  payment  or  other  disposition 
of  this  prior  indebte<lness.  This  evidence  is  purely  nega- 
tive in  its  character,  and  proves,  or  tends  to  prove,  noth- 
ing. Were  it  incumbent  on  plaintiff  to  prove  an  agree- 
ment that  no  payment  was  intended,  the  evidence  might 
possibly  be  material,  as  tending  to  prove  absence  of  such 
agreement;  and  the  case  seems  to  have  been  tried  some- 
what upon  that  theory. 

In  the  brief  of  counsel  it  is  suggested  that,  inasmuch  as 
the  plaintiff  was  seeking  to  foreclose  its  chattel  mortgage 
last  given,  this  is  evidence  of  the  payment  of  the  note 
given  for  the  original  indebtedness.  We  do  not  so  regard 
it.  The  note  last  given  was  held  as  collateral  security 
to  the  original  debt,  unless  there  was  an  agreement  that 
the  debt  should  be  paid  by  such  note,  and  the  plaintiff 
was  at  liberty  to  resort  to  such  security  for  the  satisfac- 
tion of  the  debt  without  in  any  way  prejudicing  him  or 
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his  right  to  look  to  the  makers  of  the  prior  note  or  the 
security  given  therefor.  Furthermore,  it  is  shown  by  the 
evidence  that  plaintiff  had  resorted  to  both  mortgages, 
and  was  endeavoring  to  secure  satisfaction  fdr  the  debt 
secured  thereby  by  a  sale  of  t4ie  property  so  mortgaged. 
There  being  an  entire  absence  of  evidence  supporting  the 
contention  of  payment  of  the  Rowclifife  and  Cummins 
note  and  the  release  of  the  mortgage  security,  it  follows 
that  the  instruction  given  was  inapplicable,  and  pre- 
sented to  the  jury  for  its  determination  a  fact  not  in  con- 
troversy under  the  evidence. 

There  being  no  competent  evidence  of  any  payment  or 
satisfaction  of  the  Rowclifife  &  Cummins  note  and  mort- 
gage, the  lien  of  the  plaintiff  by  virtue  of  this  mortgage 
on  the  proi)erty  in  dispute  is  established  as  being  in  force 
from  November  1,  1892,  and  the  seizure  of  the  mortgaged 
property  for  taxes  due  from  the  tax  debtor,  which  became 
a  lien  subsequent  to  that  date,  was  to  that  extent  un- 
authorized, and  the  plaintiff's  right  of  recovery  for  such 
unlawful  seizure  unquestioned. 

While  other  questions  are  presented,  those  considered 
are  of  controlling  interest,  effectually  dispose  of  the  case, 
and  render  a  further  examination  unnecessary.  The  judg- 
ment of  the  lower  court  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  in  accordance  with  law. 


Reversed  and  remanded. 


John  Williams  et  ai..  v.  State  of  Nebraska. 

Filed  September  19, 1900.    No.  11,190. 

1.  Burglary:  Larceny:  Definition  op  Burglary:  Instruction: 
Verdict:  Error  Without  Prejudice.  Where,  in  an  action 
agtiinst  a  person  for  burglary  with  intent  to  steal  and  also  the 
larceny  of  goods,  the  court,  in  instructing  the  jury,  in  defining 
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what  constitutes  the  offense  of  burglary,  omits  an  essential 
element,  and  the  jury  return  a  verdict  of  not  guilty  as  to  the 
charge  of  burglary,  held,  that  such  omission  is  error  without 
prejudice. 

2.  Instruction:     Definition    op  Labceny:     Value:     Grand:     Petit. 

Where  the  statute  defining  grand  and  petit  larceny  is  incor- 
porated in  an  instruction  to  the  jury  defining  the  essential 
elements  of  the  crime,  such  instruction  is  not  open  to  the  ob- 
jection that  it  does  not  state  that  the  property  stolen  must  be 
of  some  value. 

3.  Possession  of  Stolen  Property:    Presumption:    Inference:    Evi- 

dence. Under  the  doctrine  announced  and  held  in  this  stat^, 
no  presumption  of  guilt  arises  from  the  mere  possession  of 
stolen  property;  the  inference  to  be  drawn  from  such  fact  is 
alone  for  the  jury  Avhen  weighed  in  connection  with  all  the  evi- 
dence adduced  on  the  trial. 

4.  Presumption  of  Innocence:   Reasonable  Doubt.    The  presumption 

of  innocence  attends  the  accused  through  every  step  of  the 
trial,  until  the  jury  finds  his  g^ilt  established  under  the  evidence 
beyond  a  reasonable  doubt. 

5.  Burden  of  Proof.    The  burden  of  proof  in  a  criminal  action  does 

not  shift  to  the  accused. 

6.  Possession  of  Stolen  Goods:   Jury:    Instruction.    The  force  and 

effect  to  be  given  the  fact  of  possession  of  stolen  property 
recently  after  the  theft,  and  the  sufficiency  or  insufficiency  of 
such  evidence,  are  solely  for  the  jury,  and  it  is  improper  for 
the  court  to  instruct  the  jury  as  to  the  effect  to  be  given,  or 
the  sufficiency  of,  the  evidence,  in  whole  or  in  part. 

7.  Instructions.     Instruction  set  forth  in  the  opinion  held  to  have 

been  erroneously  given. 

Error  to  the  district  court  for  Hitchcock  county. 
Tried  below  before  Norris,  J.    Reversed. 

A.  G.  Tocum,  J.  W.  James  and  W.  F.  Button,  for  plaintiffs 
in  error. 

Constantine  J.  Smyth,  Attorney  General,  and  Willis  D. 
OldJiam,  Deputy,  for  the  state. 

HOLCOMB,  J. 

Defendants  were  informed  against  for  burglary  by 
breaking  into  and  entering  a  store  building,  and  the  lar- 
ceny of  certain  goods  contained  in  said  store  building. 
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On  the  trial,  by  the  verdict  of  a  Jury,  they  were  acquitted 
of  the  charge  of  burglary  and  found  guilty  of  larceny  of 
property  of  the  value  of  $146,  as  charged  in  the  informa- 
tion. Objections  are  made  to  certain  instructions  given 
by  the  court  on  its  own  motion.  It  is  claimed,  in  the  first 
place,  that  the  court  omitted  to  instruct  the  jury  that 
where  burglary  is  committed  with  intent  to  steal,  the 
property  must  be  of  some  value;  and,  likewise,  in  the  in- 
struction as  to  larceny,  the  jury  were  not  told  that  the 
property  must  be  of  some  value. 

As  to  the  instruction  excepted  to  relating  to  burglary, 
accepting  counsePs  position  to  be  correct,  we  think,  in 
view  of  the  jury's  verdict  upon  the  charge  of  burglary, 
that  it  was,  if  erroneous,  without  prejudice.  No  bill  of 
exceptions  was  preserved,  and  an  instruction  of  the  na- 
ture given  was  doubtless  required  under  the  evidence; 
the  omission,  however,  to  state  therein  one  essential  ele- 
ment of  the  offense,  viz.,  that,  where  the  unlawful  break- 
ing and  entering  was  with  intent  to  steal,  the  property 
must  be  of  some  value,  is,  in  this  case,  harmless  error. 

As  to  the  instruction  with  reference  to  the  alleged 
larceny,  the  court,  in  its  instruction,  in  defining  what  con- 
stituted grand  and  petit  larceny,  quoted  the  section  of 
the  statute  on  the  subject,  and  we  think,  in  effect,  thereby 
told  the  jury,  not  only  that  the  property-stolen  must  be  of 
some  value,  but  that,  in  order  to  constitute  the  offense 
of  grand  larceny,  the  goods  must  be  of  the  value  of  over 
$35.  This  instruction,  in  our  view,  meets  the  requirement 
of  law  as  to  the  essential  elements  to  be  proven  before  a 
verdict  of  guilty  could  be  rendered.  Neither  of  the  ob- 
jections noted  are  well  taken. 

It  is  contended  that  the  instruction  relative  to  the  pos- 
session of  property  stolen  by  the  persons  charged  with 
the  theft  is  erroneous.  The  instruction  is  as  follows: 
"You  are  instructed  that  the  possession  of  recently  stolen 
property  is  usually  regarded  in  law  as  a  criminating  cir- 
cumstance strongly  tending  to  show  that  the  possessor 
of  stolen  property  is  guilty,  unless  the  facts  and  circum- 
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stances  surrounding  or  connected  with  such  possession 
or  other  evidence  explains  or  shows  that  such  possession 
might  have  been  acquired  honestly.  Possession  of  stolen 
properly  immediately  after  the  theft  is  sufficient  to  warrant 
conviction  of  larceny,  unless  tlie  attending  circumstances  or 
other  evidence  so  far  overcomes  the  presumption  thus  raised  as 
to  create  a  reasonable  doubt  of  the  person^s  guilt,  when  an  ac- 
quittal should  follow.^^  The  objections  in  this  regard  seem 
to  be  sound.  We  are  of  the  opinion  that  the  part  we  have 
italicized  is  especially  objectionable.  By  it  the  jury  are, 
in  effect,  instructed  that  the  possession  of  stolen  property 
immediately  after  the  theft  is  sufficient  to  warrant  a  con- 
viction, unless  the  presumption  of  guilt  thus  arising  is 
overcome  by  the  attending  circumstances  or  other  evi- 
dence, in  so  far  as  to  create  a  reasonable  doubt  of  the 
person's  guilt,  when  an  acquittal  should  follow.  Under 
the  doctrine  as  announced  and  adhered  to  in  this  state, 
"no  presumption  of  guilt  arises  from  the  mere  fact  of  pos- 
session of  stolen  property,  but  that  the  inference  to  be 
drawn  from  such  fact  is  alone  for  the  jury,  when  weighed 
in  connection  with  all  the  evidence  adduced  on  the  trial." 
Metz  V.  State,  46  Nebr.,  547;  Dobson  v.  State,  46  Nebr.,  250; 
Robb  V.  State,  35  Nebr.,  285.  In  Ingalls  v.  State,  48  Wis., 
.647,  656,  it  is  said  in  the  opinion,  by  Mr.  Justice  Taylor: 
"The  rule  to  be  derived  from  these  cases,  and  which  is 
sustained  by  the  later  elementary  writers  upon  evidence 
in  criminal  cases,  is,  that  the  possession  of  the  stolen 
goods  by  the  accused  recently  after  the  larceny  does  not 
raise  any  legal  presumption  of  the  guilt  of  the  party  so 
found  in  possession.  The  fact  of  the  possession  of  the 
stolen  property  by  the  accused  is  evidence  tending  to 
prove  his  guilt,  but  is  in  no  sense  conclusive  as  to  his 
guilt;  nor  does  his  guilt  follow  as  a  presumption  of  law 
unless  such  possession  be  explained  by  the  accused."  The 
presumption  of  innocence  attends  the  accused  through 
every  step  of  the  trial,  until  the  jury  finds  his  guilt  estab- 
lished under  the  evidence  beyond  a  reasonable  doubt. 
The  tendency  of  the  instruction  is  to  shift  the  burden  and 
88 
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require  the  accused  to  overcome  the  presumption  stated 
in  the  instruction  by  attending  circumstances  or  other 
evidence  sufficient  to  raise  in  the  minds  of  the  jury  a  rea- 
sonable doubt  of  his  guilt  The  burden  of  proof  in  a 
criminal  action  does  not  shift  to  the  accused.  Davis  t?. 
State,  54  Nebr.,  177.  In  Robb  v.  State^  supra,  it  is  said: 
"In  a  criminal  prosecution  for  larceny,  the  rule  is  that 
the  possession  of  stolen  property  recently  after  a  larceny 
thereof,  when  unexplained,  may  be  sufficient  to  warrant 
the  jury  in  drawing  an  inference  of  guilt  of  the  party  in 
whose  possession  it  is  found.  The  efifect  to  be  given  to 
the  fact  of  possession  is  solely  for  the  jury  to  determine 
when  considered  in  connection  with  all  the  other  facts 
and  circumstances  proven  on  the  trial."  In  the  instruc- 
tion complained  of,  the  jury  are  instructed  that  such  pos- 
session, if  unexplained,  is  sufficient  to  warrant  a  verdict 
of  guilty.  The  instruction,  we  think,  in  this  regard,  in- 
vades the  province  of  the  jury  by  telling  them  what  is 
sufficient,  and  the  efifect  to  be  given  such  evidence.  This 
contravenes  a  well  established  rule  of  law.  The  force  and 
effect  to  be  given  the  fact  of  possession  of  stolen  property 
recently  after  the  theft,  and  the  sufficiency  or  insuffi- 
ciency of  such  evidence,  were  solely  for  the  jury;  and  it 
is  improper  for  the  court  to  instruct  the  jury  as  to  the 
efifect  to  be  given  to,  or  the  sufficiency  of,  the  evidence, 
in  whole  or  in  part  11  Ency.  PI.  &  Pr.,  p.  102;  Meiz 
t?.  State,  supra;  Dobson  v.  State,  supra;  Bobb  v.  State,  supra; 
Olive  V.  State,  11  Nebr.,  1. 

For  the  reasons  given,  the  judgment  of  the  trial  court 
is  reversed,  and  the  cause  remanded  for  further  proceed- 
ings in  accordance  with  law. 


Rbtveibsbid  aku  bbhandsd. 
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MissouBi  Pacific  Railway  Company  v.  William  K,  ^wml 
Fox,  Administrator  of  the  Estate  of  Amos  m  m 
Thompson,  deceased.  S  ^ 


FiiiED  Seftembeb  19, 1900.    No.  11.112. 

1.  History  of  Case:  Pbesxtmption.   After  trial,  on  appeal  to  this  court, 

it  was  decided  that  on  a  certain  point  in  the  case  the  evidence 
was  insufficient  to  prove  a  cause  of  action.  The  case  was  re- 
versed, and  a  second  trial  had;  the  trial  court  submitting  to 
the  jury  the  question  thus  decided  in  the  former  appeal.  Held, 
In  the  absence  of  a  record  to  the  contrary,  that  it  is  presumed 
the  trial  court,  having*  the  evidence  in  both  trials  before  it, 
found  a  material  difference  existing,  from  which  it  v^as  deter- 
mined that  the  decision  in  the  case  on  appeal  did  not  apply  to 
the  evidence  as  submitted  in  the  second  trial. 

2.  Bes  Adjudlcata.    It  is  a  settled  rule  in  this  court  that  a  legal  prin- 

ciple involved  in  the  trial  of  a  case,  when  once  determined,  be- 
comes thereafter  the  law  of  the  case,  binding,  not  only  upon 
the  trial  court,  but  this  court  as  well,  and  will  not,  ordinarily, 
be  re-examined  in  a  subsequent  review  of  the  proceedings  of  an 
inferior  court  had  in  the  further  trial  of  the  action.  This  rule, 
however,  is  not  applicable  to  decisions  rendered  on  questions 
of  fact;  in  such  cases,  the  decision  as  to  the  sufficiency  of  tes- 
timony on  a  particular  feature  of  the  case,  as  disclosed  by  the 
record  on  the  first  trial,  is  not  binding  in  a  subsequent  trial, 
where  the  testimony  is,  or  may  be  presumed  to  be,  materially 
different,  in  the  investigation  of  which  a  reviewing  court  is  to 
be  controlled  by  the  record  then  before  it,  uninfluenced  by  such 
prior  decision. 

3.  Instructions.    Where  several  instructions  to  the  jury  in  the  trial 

of  a  case  are  requested,  some  of  which  are  inconsistent  with 
the  others,  and  involve  different  theories  of  the  case,  a  party 
submitting  such  instructions  can  not  complain  of  the  trial 
court  in  adppting  one  of  the  theories  of  the  case,  and  giving 
the  instructions  applicable  thereto,  and  refusing  those  which 
were  inconsistent  with  the  ones  given. 

4.  Leading  Trial  Court  into  Error.    It  is  a  sound  and  salutary  prin- 

ciple that  a  party  can  not  be  heard  to  complain  of  an  error 
which  he  himself  has  been  instrumental  in  bringing  about. 

5.  Instructions:    Jury:    Presumption.     It  is  presumed  that  a  jury 

followed  the  instructions  {nven  in  arriving  at  their  verdict,  and 
unless  it  affirmatively  appears  to  the  contrary,  it  can  not  be 
said  that  such  instructions  were  disregarded. 
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:  CoNTBiBUTOBT  Neolioenob.  Ah  inptmction  regarding  con- 
tributory negligence  may  be  properly  x^sfused,  when  it  in  e£fect 
states  that  contributory  negligence  would  be  imputed  to  an 
individual  who  did  not  exercise  the  greatest  care  and  caution 
that  ail  ordinarily  prudent  man  would  exercise  under  like  cir- 
cumstances, and  when,  grouping  a  number  of  acts  tc^ether,  it 
calls  attention  to  facts  and  circumstances  to  be  Considered,  of 
which  there  is  no  proof  of  negligence,  and  omits  an  important 
fact  connected  with  the  transaction  to  which  it  relates. 


7. :    .    Where  an  instruction  on  contributory  negligence 

is  given,  which  requires  a  greater  degree  of  care  and  caution  to 
be  exercised  than  is  necessary  as  tested  by  the  true  rule,  the 
giving  of  such  instruction  is  not  to  the  prejudice  of  the  party 
alleging  contributory  negligence. 

8. :    Technical  Ebbob:    Without  Pbejudice.     Instruction  on 

contributory  negligence  examined,  and,  although  technically  in- 
correct, held  to  be  without  prejudice. 

9.  Obvious  Peril:  Degbee  of  Caution:  Subbounding  Cibcumstances. 
Where  a  person  is  confronted  with  an  obvious  peril,  he  is  re- 
quired to  exercise  care  and  caution  commensurate  with  the 
peril.  This,  however,  is  to  be  determined  by  the  conduct  of 
ordinarily  prudent  men,  confronted  by  such  peril  under  like 
circumstances. 

10  InatructionB:  Kepetition.  It  is  not  necessary  to  give  an  instruc- 
tion requested  which  involves  a  proposition  covered  by  other 
instructions  already  given,  since  it  is  in  the  nature  of  a  repeti- 
tion. 

11.  Expert  Witness.  A  person  who  is  a  yardmaster  of  a  railroad 
company,  having  charge  of  switchmen  and  brakemen,  and  who 
has  been  a  switchman  himself,  and  has  handled  cars  of  all  kinds, 
and  is  acquainted  with  the  mode  of  construction,  may  be  per- 
mitted to  testify  as  an  expert  respecting  the  manner  of  con- 
struction of  certain  parts  of  a  car  involved  in  the  controversy, 
and  to  express  an  opinion  thereon  as  to  what  is  a  proper  or 
improper  construction.  Such  person,  although  not  having  as 
thorough  a  knowledge  as  an  experienced  car- builder  or  car- 
architect,  possesses  a  superior  knowledge  regarding  the  subject, 
qualifying  him  to  speak  with  reference  thereto,  for  the  purpose 
of  aiding  the  jury  to  rightly  determine  the  mooted  question 
involved  in  the  controversy. 

12. :    Bule:    Discbetion  of  Tbial  Coubt.    The  general  rule  as 

to  the  competency  of  witnesses  to  testify  as  experts  rests  very 
largely  in  the  sound  discretion  of  the  trial  court,  whose  rulings 
thereon  will  not  be  reversed  unless  clearly  erroneous  as  a  mat- 
ter of  law. 
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13.  Testimony:  Ditty  of  Brakeman.     Certain  testimony  as  to  the 

duties  of  a  brakeman  and  car  inspector  examined,  and  held  ad- 
missible under  the  issues  of  the  case. 

14.  Expert  Testimony.    Expert  testimony  may  be  received  regarding 

a  subject  peculiarly  within  the  knowledge  and  experience  of 
those  testifying,  and  which  is  not  of  such  a  character  as  to  be 
within  the  knowledge  of  men  of  common  education  and  experi- 
ence in  considering  and  forming  an  opinion  upon  it. 

16. ,    When  the  question  involved  does  not  fall  within  the  range 

of  common  exx>erience  or  common  knowledge,  the  opinions  of 
witnesses  skilled  in  the  particular  science,  art  or  trade  to  which 
the  question  relates  are  admissible  in  evidence. 

16.  Answer  Not  Besponsive:   Motion  to  Stbike.    Where  an  answer 

is  not  responsive  to  the  question,  it  should  be  reached  by  mo- 
tion to  strike  out. 

17.  Test  of  Admissibility.    The  test  of  the  admissibility  of  evidence 

is  upon  the  questions  asked,  rather  than  the  answers  returned. 

18.  Expert  Witness.     Persons   having  several  years'   experience  in 

railroading,  and  having  knowledge  as  to  the  manner  of  con- 
structing road-beds  and  maintaining  the  same,  held  to  be  com- 
petent to  testify,  and  to  express  an  opinion,  as  to  whether  the 
road-bed  at  a  certain  place  was  properly  or  improperly  con- 
structed. 

19.  Improper  Evidence:  Errob  Without  Prejudice.    Where  improper 

evidence  is  received,  it  will  be  held  to  be  without  prejudice,  if 
it  appears  that  the  jury  could  not  have  been  perceptibly  in- 
fluenced by  the  improper  statements  received  in  evidence. 

20.  Cross-Exacmination:  PREDiCATmo  Error:  Rxtle.    Where  questions 

on  cross-examination  are  aske^  for  the  purpose  of  eliciting 
certain  information  in  the  nature  of  a  contradiction  of  the  tes- 
timony in  chief,  and  ruled  out  On  objections,  and  the  evidence 
sought  is  afterwards  established  by  other  imcontradicted  evi- 
dence, error  can  not  be  predicated  on  the  ruling  of  the  court 
regarding  such  cross-examination. 

21.  :  :  .  Where  a  witness  is  asked  on  cross-exam- 
ination concerning  a  certain  matter,  to  which  objection  is  made, 
and  the  objection  sustained,  and  the  witness  is  afterwards  called 
as  a  witness  in  chief  by  the  party  cross-examining,  and  the 
same  questions  asked  and  answered,  no  error  can  be  predicated 
on  the  ruling  in  the  cross-examination  of  such  witness. 

22.  :  Latitude.  The  latitude  to  be  given  in  the  cross-exam- 
ination rests  largely  in  the  discretion  of  the  trial  court,  and 
should  always  be  restricted  to  facts  and  circumstances  brought 
out  on  direct  examination* 
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23.  Predicating  Error  on  Testimony  Stricken  Out.    Where  evidence 

is  admitted  over  objection,  as  to  the  statements  of  the  con- 
ductor of  a  train  made  soon  after  the  accident  occurred  out  of 
which  the  suit  grew,  which  was  admitted  as  a  part  of  the  ret 
gesUB,  and  all  of  said  evidence  was  afterwards  stricken  out  and 
withdrawn  from  the  jury,  error  can  not  be  predicaited  upon  the 
admission  of  such  testimony. 

24.  Damages  for  Negligence:    Vebdict:     Motion  fob  New  Tbial: 

Delay:  Interest.  Where,  in  an  action  for  damages  for  negli- 
gence, a  verdict  is  returned  for  plaintiff,  and  by  reason  of  a 
motion  for  a  new  trial  by  the  defendant  a  delay  occurs  in  the 
rendition  of  judgment  on  the  verdict,  it  is  not  error  to  allow 
interest  on  the  amount  of  damages  as  found  in  the  verdict, 
from  the  date  thereof  to  the  date  of  the  rendition  of  the  Judg- 
ment. 

25.  Hotion  for  New  Trial.    Where  different  trials  have  been  had,  re- 

sulting in  verdicts  for  plaintiff,  and  new  trials  have  been  denied 
by  the  trial  court,  the  verdict  and  judgment  in  the  last  trial  will 
not  be  overruled  and  set  aside,  unless  the  evidence  is  clearly 
insu£Bclent  to  support  them. 

26.  Evidence:    Verdict:    Judgment.     Evidence  examined,  and  found 

to  be  sufficient  to  support  the  verdict  of  the  jury  and  the  judg- 
ment rendered  thereon. 

Error  to  the  district  court  for  Cass  county.    Tried 
below  before  Ramsey,  J.    Affirmed. 

B.  P.  Waggener,  James  W.  Orr^  A.  N.  Sullivan  and  C.  S. 
Polk,  for  plaintiff  in  error. 

Matthew  Oerifig,  contrck 

HOLCOMB,  J. 

For  the  third  time  this  action  is  before  this  court  for 
consideration,  the  two  former  opinions   being   reported  I 

in  Thompson  v.  Missouri  P.  R,  Co.,  51  Nebr.,  527,  aod  ! 

Missouri  P.  R.  Go.  v.  Fox,  56  Nebr.,  746.     The  action  i 

is  founded  upon  the  alleged  negligence  of  the  railroad 
company,  resulting,  as  claimed  in  the  petition,  in  the 
death  of  one  Amos  Thompson,  a  brakeman  in  the  em- 
ploy of  said  company,  while  in  the  performance  of  his 
duties  as  such.    The   acts   of   negligence   pleaded   M 
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causing  or  contributing  to  the  death  of  Thompson 
are  of  a  threefold  nature.  It  is  asserted  that  the 
deceased  came  to  his  death  in  an  attempt  to  make 
a  coupling  or  connection  of  a  passenger  coach  to 
a  coal  car  on  the  rear  end  of  a  freight  or  accom- 
modation train,  then  being  made  up  at  a  station 
called  Union,  on  the  line  of  said  road,  and  that  because 
of  the  defective  and  negligent  manner  of  the  construction 
of  the  coupling  appliances,  the  improper  and  negligent 
construction  of  a  truss-rod  or  bolt  in  the  end  of  the  coal 
car, — it  being  alleged  that  it  was  permitted  to  protrude 
through  the  nut  in  which  it  was  screwed  at  the  end  of 
the  car  to  an  unreasonable  and  unnecessary  length, — 
and  the  imperfect  and  improper  condition  of  the  road- 
bed at  the  place  of  the  accident,  the  deceased  came  to 
his  death,  the  several  acts  of  negligence  as  alleged  caus- 
ing or  contributing  to  his  said  death,  without  fault  or 
negligence  on  his  part- 
In  the  trial  first  had,  upon  a  peremptory  instruction  of 
the  court,  a  verdict  was  by  the  jury  returned  for  the  de- 
fendant company.  The  peremptory  instruction  was 
based  upon  the  conclusion  that  the  evidence  failed  to  sus- 
tain the  allegations  of  the  petition  as  to  negligence  on 
the  part  of  the  company,  and  was  not  sufficient  to  support 
a  judgment  in  plaintiff's  favor.  Upon  review,  by  error 
proceeding,  this  court  in  its  first  opinion  upheld  the  con- 
clusion reached  by  the  trial  court  on  all  points  presented 
except  as  to  the  sufficiency  of  the  evidence  with  reference 
to  the  manner  of  the  construction  of  the  truss-rod  or  bolt, 
and  whether,  if  negligently  constructed,  it  waa  the  proxi- 
mate cause  of  the  death  of  Thompson.  It  was  there  "fteM 
that  the  case  should  have  been  submitted  to  the  jury  on 
the  question  of  negligence  in  the  construction  of  the  car 
with  reference  to  the  bolt,  and  as  to  this  being  the  prox- 
imate cause  of  his  death,  the  car  not  being  one  with  which 
he  was  familiar,  and  it  not  being  shown  that  such  a  con- 
struction was  common  among  the  cars  he  habitually 
handled/'    Says  Commissioner  Ievinu,  at  the  close  of  the 
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opinion:  "We  think  in  this  aspect  of  the  case,  and  this 
only,  there  was  evidence  which  should  have  gone  to  the 
jury  as  justifying  an  inference  that  the  construction  of 
the  car  with  the  bolt  so  projecting  was  a  negligent  con- 
struction, and  the  proximate  cause  of  Thompson's  death/' 
As  to  the  other  causes  of  negligence  pleaded  in  the  peti- 
tion, this  court,  in  the  same  opinion,  announced  the  rule 
as  follows:  "If  the  machinery,  tools,  or  appliances  fur- 
nished a  servant  by  his  master  are  obviously  defective 
and  dangerous,  and  the  servant,  notwithstanding,  con- 
tinues in  the  service,  he  thereby  assumes  the  risks  of  any 
injury  which  he  may  sustain  by  reason  of  such  defective 
appliances,"  following  the  rule  as  laid  down  in  Missouri 
P.  R.  Co,  V,  Baxter,  42  Nebr.,  793. 

The  judgment  rendered  in  the  first  trial  being  reversed 
for  the  reason  stated,  a  new  trial  was  had,  in  which  the 
jury  returned  a  verdict  in  favor  of  the  administrator, 
upon  which  judgment  was  rendered  and  the  case  again 
brought  here  for  review,  and  again  reversed.  The  judg- 
ment of  reversal  was  based  upon  an  instruction  by  the 
court  upon  the  doctrine  of  comparative  negligence,  which 
it  was  held  did  not  prevail  in  this  jurisdiction.  Error  was 
also  found  in  the  admission  of  certain  testimony  as  ex- 
pert testimony,  which,  it  was  held,  was  incompetent  as 
such. 

In  the  last  trial,  the  jury  again  returned  a  verdict  in 
favor  of  the  administrator  of  the  decedent^s  estate  for  the 
full  amount  claimed  in  the  petition,  and  allowed  by  stat- 
ute, and  we  are  asked  to  again  review  the  case. 

Numerous  alleged  errors  are  assigned  as  grounds  for 
reversal.  It  is  argued  that  the  trial  court  erred  in  sub- 
mitting to  the  jury  the  question  of  liability  of  the  com- 
pany by  reason  of  the  alleged  defective  coupling  appli- 
ances, the  imperfect  condition  of  the  track  at  the  place  of 
the  accident;  and  in  its  rulings  upon  certain  instructions 
relating  to  both  questions.  We  can,  perhaps,  save  some 
time  by  considering  these  questions  together  and  at  the 
s^jne  time  make  our  views  sufficiently  clear,    0»e  of  the 


Vol.  60]  SEPTEMBER  TERM,  1900.  537 


Missouri  P.  R.  Co.  v.  Fox. 


instructions  requested  by  the  company  and  refused,  of 
which  complaint  is  made,  in  effect  advised  the  jury  that 
the  only  question  for  them  to  determine  was  whether  the 
truss-rod  or  bolt  was  negligently  constructed,  and  if  so, 
was  it  the  proximate  cause  of  the  death  of  Thompson, 
and  unless  both  questions  were  determined  in  the  af- 
firmative, a  verdict  should  be  returned  for  the  defendant 
company.  The  other,  in  substance,  directed  that  the  de- 
ceased assumed  the  risks  incident  to  his  employment; 
that,  under  the  undisputed  evidence,  he  knew  the  dangers 
incident  to  the  operation  of  the  coupling  appliances,  and 
continued  in  the  company's  service  without  complaint, 
or  promise  of  change,  and  that,  if  they  found  his  death 
was  caused  by  reason  of  the  coupling  appliances  slipping 
by  when  attempting  to  make  the  coupling,  then  the  plain- 
tiff could  not  recover.  An  instruction  was  also  requested 
by  the  company  and  refused,  which  directed  the  jury  to 
disregard  all  evidence  as  to  the  condition  of  the  track  at 
the  place  of  the  accident  as  a  cause  of  the  injury  com- 
plained of.  These  instructions  were  requested  upon  the 
assumption  that  the  questions  to  which  they  relate  have 
heretofore,  in  the  same  case,  been  decided,  and  are  within 
the  rule  of  "the  law  of  the  case,'*  and  to  support  this  view 
our  attention  is  called  to  the  opinion  first  delivered  by 
this  court  in  the  present  case.  As  we  have  heretofore 
stated,  it  was  therein  held  that,  on  the  question  of  the 
alleged  negligent  construction  of  the  truss-rod  or  bolt, 
the" evidence  in  that  trial  was  sufficient  to  warrant  a  sub- 
mission to  the  jury  as  to  the  proper  inference  to  be  drawn 
therefrom;  or,  to  put  it  another  way,  under  the  record  as 
then  presented,  the  evidence  alone  upon  the  question  of 
alleged  negligent  construction  of  the  truss-rod  or  bolt, 
and  whether  or  not,  if  negligently  constructed,  it  was  the 
proximate  cause  of  Thompson's  death,  was  such  as  to  re- 
quire its  submission  to  the  jury  for  their  determination, 
the  refusal  of  which  was  prejudicial  error.  In  discussing 
the  evidence  preserved  in,  the  record  of  that  trial,  Mr. 
Commissioner  IiiViNE,  who  wrote  the  opinion,  in  speaking 
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with  reference  to  the  coupling  appliances,  says:  "So  far 
as  we  have  stated  the  evidence,  we  think  it  tends  in  no- 
wise to  disclose  a  cause  of  action.  It  falls  clearly  within 
the  rule  that  if  the  machinery,  tools,  or  appliances  fur- 
nished a  servant  by  his  master  are  obviously  defective 
and  dangerous,  and  the  servant,  notv^ithstanding,  con- 
tinues in  the  service,  he  thereby  assumed  the  risks  of  any 
injury  which  he  may  sustain  by  reason  of  such  defective 
appliances."  And  again  he  says:  "It  is  also  alleged  that 
the  track  at  the  point  referred  to  was  defective  because 
of  improper  ballast;  but  there  is  no  evidence  to  show  that 
the  method  of  ballasting  employed  was  improper,  or  that 
it  increased  the  hazard  to  employes;  nor  is  it  shown  that 
the  accident  to  Thompson  was  caused  or  contributed  to 
in  any  way  by  the  condition  of  the  tract,"  The  con- 
clusions reached  were  arrived  at  from  an  examination 
of  the  evidence  then  before  the  court.  We  are  unable  to 
say  from  the  record  now  before  us  that  the  evidence  now 
presented  is  not  materially  different  from  what  it  was  on 
the  first  trial  of  the  case.  The  evidence  in  different  cases, 
and  in  different  trials  of  the  same  case,  may,  and  often 
does,  differ  in  many  essential  particulars.  It  may  shift 
and  change  as  the  current  of  a  stream  in  a  bed  of  sand. 
Not  only  may  changes  occur  by  reason  of  newly-discov- 
ered evidence,  new  witnesses  whose  testimony  may  sup- 
ply a  missing  link,  but  often  those  having  the  manage- 
ment of  a  case  turn  the  current  of  evidence  in  one 
direction  at  one  time,  and  in  an  entirely  new  channel  at 
another.  If  the  evidence  is  the  same,  or  substantially  so, 
and  made  to  thus  appear,  doubtless  the  rule  would  apply. 
Whether  or  not  it  is  the  same,  we  are  unable  to  say  from 
the  record  before  us,  which  is  now  to  guide  us  in  our  ex- 
amination. It  is  but  a  fair  and  legitimate  presumption 
to  say  that  the  trial  court,  in  passing  upon  the  instruc- 
tions requested,  and  having  before  him  the  evidence  in 
both  trials,  found  a  material  difference  in  the  testimony 
in  the  last  trial  from  that  of  the  first,  and,  therefore,  de- 
termined  that  the   opinion   regarding  the  matter,  aa- 
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nounced  in  the  first  appeal,  did  not  apply  to  the  testimony 
as  then  existing.  If  called  upon,  or  if  it  became  neces- 
sary, we  could  say,  from  an  examination  of  the  record 
before  us,  whether  a  cause  of  action  was  proven  regard- 
ing either  of  the  questions  under  consideration,  but  the 
question  being  presented  in  the  way  it  is,  this  is  not  re- 
quired. The  rule  sought  to  be  invoked  is  based  upon  the 
many  utterances  of  this  court,  upon  the  proposition  that 
a  decision  in  a  case,  when  once  rendered,  will  thereafter 
be  followed  as  the  law  of  the  case;  and,  in  this  instance, 
it  is  insisted  that,  it  having  been  determined  on  the  first 
appeal  that  the  evidence  was  insufficient  to  prove  a  cause 
of  action  for  negligence  in  respect  to  the  alleged  defective 
coupling  appliajices  and  improper  ballasting  of  the  road- 
bed at  the  place  of  the  accident,  this  decision  should  con- 
trol in  all  proceedings  in  the  caae  had  thereafter.  The 
rule  may  be  stated,  as  found  in  Coburn  v.  Watson,  48  Nebr., 
258,  as  follows:  "The  determination  of  questions  pre- 
sented to  this  court  in  its  review  of  the  proceedings  of  an 
inferior  tribunal  become  the  law  of  the  case,  and,  ordi- 
narily, will  not  be  re-examined  in  a  subsequent  review  of 
the  proceedings  of  the  inferior  tribunal  on  a  second  trial 
or  hearing  of  the  cause."  To  the  same  eflfect  are  Fuller  v. 
Cunningham^  48  Nebr.,  857;  Omaha  Life  Ass^n  v.  Kettenhaeh, 
55  Nebr.,  330;  Richardson  Drug  Co.  v.  Teasdall,  59  Nebr., 
150;  Hayden  v.  Frederickson,  59  Nebr.,  141.  From  the  dif- 
ferent expressions  of  the  court  upon  the  question,  we  un- 
derstand the  rule  to  apply  to  a  legal  principle  involved  in 
the  trial  of  a  case,  which,  when  once  determined,  becomes 
thereafter  the  law  of  the  case,  binding,  not  only  on  the 
trial  court,  but  this  court  as  well;  and  will  not,  ordinarily, 
be  re-examined  in  a  subsequent  review  of  the  proceedings 
of  an  inferior  court  had  in  the  further  trial  of  the  action. 
A  conclusion,  however,  arrived  at  from  an  examination 
of  the  testimony  upon  one  trial  of  a  case  must  necessarily 
be  subject  to  modification  or  entire  change,  if,  upon  a 
subsequent  trial,  the  testimony  with  respect  to  t .  a  ques- 
tion   is   materially    different     Regarding   conclusions 
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reached  from  an  examination  of  the  testimony  upon  ques- 
tions of  fact,  we  understand  the  rule  to  be  as  announced 
ia  Lane  v.  Starkey,  20  Nebr.,  586,  wherein  it  is  held:  "The 
rule  stated  in  Hiatt  v.  Brooks,  17  Nebr.,  33,  *that  a  previous 
ruling  by  an  appellate  court  upon  a  point  distinctly  made 
is  a  final  adjudication,  from  the  consequences  of  which 
the  court  can  not  depart  nor  the  parties  relieve  them- 
selves,' is  applicable  only  to  legal  principles  enunciated 
and  rules  of  law  laid  down  for  the  government  of  the  in- 
ferior court:  upon  the  second  trial.  It  has  no  reference  to 
decisions  on  questions  of  fact  solely  where  the  evidence 
upon  the  second  trial  is  materially  different  from  that  on 
the  first."  Says  Reese,  J.,  in  the  opinion:  "We  do  not 
so  understand  the  application  of  that  rule.  So  far  as  the 
enunciation  of  any  legal  principle  is  involved  which  is 
common  to  both  cases,  the  rule  must  be  applied;  but 
wherein  the  decision  was  upon  questions  of  fact  alone,  as 
developed  by  the  testimony  upon  the  first  trial,  they  can 
apply  only  to  that  case;  and  the  testimony  in  this  case — 
or  rather  in  this  stage  of  the  case — being,  in  many  re- 
spects, different  from  the  testimony  taken  on  the  first 
trial,  the  case  is  before  us  to  be  decided  upon  its  merits, 
uninfluenced  by  any  conclusion  of  fact  on  the  former  hear- 
ing." In  Maiiinghj  r.  Pennie,  45  Am.  St.  Rep.,  88,  decided 
by  the  supreme  court  of  California,  says  Van  Fleet,  who 
wrote  the  opinion:  "Respondent  contends  that  on  the 
former  appeal  the  question  of  the  sufficiency  of  the  evi- 
dence to  sustain  a  verdict  for  plaintiff  was  decided  in 
favor  of  plaintiff;  that  plaintiff's  evidence  was  substan- 
tially the  same  on  the  last  trial  as  on  the  first;  and  that 
the  decision  on  that  point  has  become  the  law  of  the  case, 
and  precludes  us  from  now  considering  the  sufficiency  of 
that  evidence.  *  *  *  It  is  settled  beyond  controversy 
that  a  decision  of  this  court  on  appeal,  as  to  a  question  of 
fact,  does  not  become  the  law  of  the  case.  But  plaintiff 
contends  that  the  question  thus  presented  of  the  insuffi- 
ciency of  the  evidence  to  support  a  verdict  for  plaintiff 
was  a  question  ot  law,  and  was  the  very  fact  in  judgment 
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on  that  appeal.  Assuming,  without  deciding,  that  that 
view  is  correct,  we  are,  nevertheless,  of  opinion  that  the 
point  now  presented  is  not  the  same  as  that  so  supposed 
to  have  been  decided  on  the  former  appeal,  and  that  we 
are  therefore  now  entitled  to  consider  it  without  being 
concluded  by  the  former  decision.  We  adhere  to  what 
was  said  on  that  subject  in  Wixson  v.  Devine,  80  Cal.,  388, 
and  will  not  extend  the  application  of  the  doctrine  of  the 
4aw  of  the  case'  beyond  the  cases  in  which  it  has  hitherto 
been  held  to  apply."  And  it  is  there  held:  "The  decision 
of  an  appellate  court  on  appeal  as  to  a  question  of  fact 
does  not  become  the  law  of  the  case."  Our  attention  has 
been  called  to  the  case  of  Wittenberg  v.  Mollyneaux,  59 
Nebr.,  203,  where  the  rule  as  heretofore  announced  is 
reiterated  and  applied  to  a  question  of  evidence.  That 
case  was  for  a  third  time  before  this  court  for  its  decision. 
Reference  was  made  therein  to  a  decision  in  a  former 
appeal  upon  the  question  of  the  recovery  of  gains  and 
profits  as  an  element  of  damages  growing  out  of  a  breach 
of  contract.  It  was  decided  that  under  certain  conditions 
there  could  be  such  a  recovery,  but  further  held  that,  in 
the  case  at  bar,  there  was  an  entire  absence  of  necessary 
testimony  to  support  a  recovery  for  loss  of  gains  and 
profits.  In  the  third  opinion,  there  being  like^irise  an 
absence  and  lack  of  such  testimony,  the  former  opinion 
was  deemed  and  held  to  be  decisive  of  the  question.  The 
decision,  in  the  first  instance,  partook  more  of  the  enun- 
ciation of  a  legal  principle  than  a  conclusion  of  fact  de- 
rived from  the  testimony,  there  being  in  each  instance  no 
testimony  of  the  character  required  before  a  recovery 
could  be  had  on  one  of  the  items  of  damages  claimed. 
We  do  not  regard  the  opinion  in  that  case  as  in  conflict 
with  the  views  herein  expressed.  It  follows  that  a  de- 
cision as  to  the  sufficiency  of  the  testimony  on  any  par- 
ticular feature  of  the  case,  as  disclosed  by  the  record  on 
the  first  trial,  is  not  binding  upon  a  subsequent  trial, 
where  the  testimony  is,  or  may  be  presumed  to  be,  ma- 
terially different,  and  that  in  the  present  investigation 
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we  are  to  be  controlled  by  the  record  now  before  us,  unin- 
fluenced by  such  decision. 

There  is,  we  think,  another  view  of  the  matter  under 
consideration,  which  concludes  the  company  in  its  con- 
tention with  respect  thereto.  Not  only  were  the  instruc- 
tions referred  to,  which  in  effect  withdrew  from  the  con- 
sideration of  the  jury  the  questions  to  which  they  relate, 
requested  and  refused,  but  other  instructions  on  the  same 
subject,  for  the  guidance  of  a  jury  in  their  considera- 
tion of  such  questions,  were  requested  and  given.  In- 
struction No.  7,  requested  by  the  company  and  given,  is 
as  follows:  "The  jury  are  instructed  that  if  the  machinery, 
tools,  or  appliances  furnished  a  servant  by  his  master 
are  obviously  defective  and  dangerous  and  the  servant, 
notwithstanding,  continues  in  the  service,  he  thereby  as- 
sumes the  risk  of  any  injury  which  he  may  sustain  by 
reason  of  such  defective  appliances."  By  instruction  No. 
10,  requested  and  given,  the  jury  were  told  in  substance 
that  if  they  found  the  deceased  was  engaged  in  the  serv- 
ice of  the  company  for  some  time  prior  to  the  accident, 
was  of  mature  age  and  experienced  in  the  business  in 
which  he  was  engaged,  and  had  frequently,  during  his 
service,  performed  similar  duties  to  those  in  which  he 
was  engaged  when  he  received  the  injuries,  and  that  he 
knew,  or  could  have  known  by  the  exercise  of  ordinary 
care,  that  the  coupling  apparatus  would  occasionally  slip 
by,  and  had  seen  and  known  of  its  slipping  by  prior 
thereto,  and  continued  in  the  service  of  the  company  with- 
out protest  or  promise  of  change,  then  he  assumed  what- 
ever risk  or  danger  there  was  in  the  use  of  such  appli- 
ances, and  waived  the  right  of  recovery  for  any  injury  to 
himself  resulting  therefrom.  In  instruction  No.  16,  re- 
quested and  given,  the  principle  involved  in  the  tenth 
instruction  was  reannounced  and  the  jury  directed  that 
"if  you  further  find  that  the  injury  and  death  of  said 
Amos  Thompson  resulted  from  the  use  of  the  coupling 
appliance  on  C.  B.  U.  P.  coach  No.  10,  then  the  plaintiff 
can  not  recover  herein,  and  your  verdict  must  be  for  the 


■0]  SEPTEMBER  TERM,  1900.  543 


MissouFi  P.  R.  Co.  V.  Fox. 


^  ''    In  addition  to  the  instruction  directing  the 

^  *-ard  evidence  as  to  the  condition  of  the  road- 

\'%  "e  of  the  accident,  the  defendant  company 

trnction  upon  the  question  for  the  jury's 
delibei^ation,  which    was    given,  and 
i.  '       V  ^^  jury  are  instructed  that  if  they  find 

V.  •  .^e  that  such  railroad  track  at  the  time  of 

Alt  to  Amos  Thompson  was  in  a  defective  con- 
^,  that  sftch  condition  caused  or  contributed  to  the 
lujury  complained  of,  and  further  finds  from  the  evidence 
if  it  had  continued  in  that  condition  for  such  a  length  of 
time  previous  to  the  date  of  accident,  that  the  said  Amos 
Thompson  knew,  or  by  the  exercise  of  reasonable  care 
should  have  known  of  its  condition  and  he  continued  in 
the  employment  of  the  company  with  such  knowledge  or 
means  of  knowledge,  without  complaint,  then  and  in  that 
event  the  plaintiff  can  not  recover  herein  on  that  branch 
of  the  case."  These  several  instructions,  which  were  re- 
quested by  the  company  and  given,  are  inconsistent  vrith 
the  ones  refused.  The  court  could  not  have  consistently 
given  all,  and  was  compelled  to  choose  between  the  two. 
It  adopted  the  theory  that  the  questions  should  be  sub- 
mitted to  the  jury.  This  was  one  theory  the  defendant 
had  of  the  case,  or  else  it  were  useless  to  have  submitted 
the  instructions  given.  We  do  not  think  the  company 
ought  to  be  permitted  to  request  the  numerous  instruc- 
tions that  it  did,  some  of  which  were  inconsistent  with 
the  others,  and  then  be  allowed  to  complain  because  the 
court  adopted  a  part  of  them  consistent  with  one  theory 
of  the  case,  and  refused  the  others  because  inconsistent 
with  the  ones  given.  It  is  said  in  Glar\  v.  Pearson,  53  111. 
App.,  311 :  "A  party  who  presents  to  the  court  different 
and  antagonistic  instructions,  and  such  that  if  one  be 
given,  consistency  requires  that  the  other  be  refused,  can 
I  not  be  heard  to  complain  of  the  action  of  the  court  in 
erroneously  deciding  between  the  two.'^  If  the  refusal 
of  the  peremptory  instructions  upon  the  questions  to 
which  they  refer  was  error,  then  the  court  also  erred  in 
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we  are  to  be  controlled  by  the  record  now  before  us,  unin- 
fluenced by  such  decision. 

There  is,  we  think,  another  view  of  the  matter  under 
consideration,  which  concludes  the  company  in  its  con- 
tention with  respect  thereto.    Not  only  were  the  instruc- 
tions referred  to,  which  in  effect  withdrew  from  the  con- 
sideration of  the  jury  the  questions  to  which  they  relate, 
requested  and  refused,  but  other  instructions  on  the  same 
subject,  for  the  guidance  of  a  jury  in  their  considera- 
tion of  such  questions,  were  requested  and  given.     In- 
struction No.  7,  requested  by  the  company  and  given,  is 
as  follows:  "The  jury  are  instructed  that  if  the  machinery, 
tools^  or  appliances  furnished  a  servant  by  his  master 
are  obviously  defective  and  dangerous  and  the  servant, 
notwithstanding,  continues  in  the  service,  he  thereby  as- 
sumes the  risk  of  any  injury  which  he  may  sustain  by 
reason  of  such  defective  appliancc^s."    By  instruction  No. 
10,  requested  and  given,  the  jury  were  told  in  substance 
that  if  they  found  the  deceased  was  engaged  in  the  serv- 
ice of  the  company  for  some  time  prior  to  the  accident, 
was  of  mature  age  and  experienced  in  the  business  in 
which  he  was  engaged,  and  had  frequently,  during  his 
service,  performed  similar  duties  to  those  in  which  he 
was  engaged  when  he  received  the  injuries,  and  that  he 
knew,  or  could  have  known  by  the  exercise  of  ordinary 
care,  that  the  coupling  apparatus  would  occasionally  slip 
by,  and  had  seen  and  known  of  its  slipping  by  prior 
thereto,  and  continued  in  the  service  of  the  company  with- 
out protest  or  promise  of  change,  then  he  assumed  what- 
ever risk  or  danger  there  was  in  the  use  of  such  appli- 
ances, and  waived  the  right  of  recovery  for  any  injury  to 
himself  resulting  therefrom.     In  instruction  No.  16,  re- 
quested and  given,  the  principle  involved  in  the  tenth 
instruction  was  reannounced  and  the  jury  directed  that 
"if  you  further  find  that  the  injury  and  death  of  said 
Amos  Thompson  resulted  from  the  use  of  the  coupling 
appliance  on  C.  B.  U.  P.  coach  No.  10,  then  the  plaintiff 
can  not  recover  herein,  and  your  verdict  must  be  for  the 
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defendant.^^  In  addition  to  the  instruction  directing  the 
jury  to  disregard  evidence  as  to  the  condition  of  the  road- 
bed at  the  place  of  the  accident,  the  defendant  company 
submitted  an  instruction  upon  the  question  for  the  jury's 
guidance  in  their  deliberation,  which  was  given,  and 
is  as  follows:  "The  jury  are  instructed  that  if  they  find 
from  the  evidence  that  such  railroad  track  at  the  time  of 
the  accident  to  Amos  Thompson  was  in  a  defective  con- 
dition, that  sftch  condition  caused  or  contributed  to  the 
injury  complained  of,  and  further  finds  from  the  evidence 
if  it  had  continued  in  that  condition  for  such  a  length  of 
time  previous  to  the  date  of  accident,  that  the  said  Amos 
Thompson  knew,  or  by  the  exercise  of  reasonable  care 
should  have  known  of  its  condition  and  he  continued  in 
the  employment  of  the  company  with  siich  knowledge  or 
means  of  knowledge,  without  complaint,  then  and  in  that 
event  the  plaintiff  can  not  recover  herein  on  that  branch 
of  the  case."  These  several  instructions,  which  were  re- 
quested by  the  company  and  given,  are  inconsistent  with 
the  ones  refused.  The  court  could  not  have  consistently 
given  all,  and  was  compelled  to  choose  between  the  two. 
It  adopted  the  theory  that  the  questions  should  be  sub- 
mitted to  the  jury.  This  was  one  theory  the  defendant 
had  of  the  case,  or  else  it  were  useless  to  have  submitted 
the  instructions  given.  We  do  not  think  the  company 
ought  to  be  permitted  to  request  the  numerous  instruc- 
tions that  it  did,  some  of  which  were  inconsistent  with 
the  others,  and  then  be  allowed  to  complain  because  the 
court  adopted  a  part  of  them  consistent  with  one  theory 
of  the  case,  and  refused  the  others  because  inconsistent 
vrith  the  ones  given.  It  is  said  in  Glark  v.  Pearson,  53  111. 
App.,  311:  "A  party  who  presents  to  the  court  different 
and  antagonistic  instructions,  and  such  that  if  one  be 
given,  consistency  requires  that  the  other  be  refused,  can 
not  be  heard  to  complain  of  the  action  of  the  court  in 
erroneously  deciding  between  the  two.^^  If  the  refusal 
of  the  peremptory  instructions  upon  the  questions  to 
which  they  refer  was  error,  then  the  court  aJso  erred  in 
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submitting  to  the  jury,  under  the  instructions  requested, 
the  same  questions  for  their  consideration.  We  regard 
it  as  a  sound  principle,  as  well  as  a  salutary  one,  that  a 
party  can  not  be  heard  to  complain  of  an  error  which  he 
himself  has  be^n  instrumental  in  bringing  about.  Walton 
V.  Chicago,  St.  P.,  M.  &  0.  R,  Co,,  6  C.  C.  A.,  223;  Borden  r. 
Croak  J  19  Am.  St.  Rep.,  23;  Kmcaid  v.  HigginSj  1  Bibb 
[Ky.],  396;  Blakcy  i?.  BUikey,  3  Marsh.  [26  Ky.],  674; 
Mudget  v.  Kent,  18  Me.,  349;  Loomis  v.  Wahmh,  St.  L.  &  P. 
JB.  Co.,  17  Mo.  App.,  340;  Price  v.  Town  of  Breckenridgt^ 
92  Mo.,  378.  We  are  of  the  opinion  that  the  instructions 
requested  by  the  defendant  company  and  given,  together 
with  others,  fairly  and  fully  presented  to  the  jury  the 
law  applicable  to  the  two  questions  growing  out  of  the 
alleged  negligent  construction  of  the  coupling  appliances 
and  the  condition  of  the  road-bed,  and  it  is  fair  to  pre- 
sume that  the  jury  followed  the  instructions  thus  given 
in  arriving  at  their  verdict;  and  unless  it  affirmatively 
appears  to  the  contrary,  it  can  not  be  said  that  such  in- 
structions were  disregarded.  Uarpei^  v.  WilguSy  6  C.  C.  A., 
45;  Mandeville  v.  Otiernsey,  51  Barb.  [N.  Y.],  99;  Ayres  v. 
Hartford  Ins.  Co.,  21  la.,  193. 

The  final  and  ultimate  test  in  the  present  case  is 
whether  or  not,  under  the  pleadings  and  all  the  evidence 
submitted,  the  jury  were  warranted  in  drawing  the  con- 
clusion shown  by  the  verdict  returned;  and  if  so,  it  will  be 
presumed  that  the  verdict  was  based  only  on  the  evidence 
which,  under  the  instinictions  given,  supported  the  ver- 
dict reached. 

It  is  further  argued  that  the  trial  court  erred  in  refus- 
ing to  give  instruction  No.  24,  requested  by  defendant 
company,  and  also  in  giving  instruction  No.  3,  on  its  own 
motion.  The  two  instructions  mentioned  referred  to  the 
law  of  contributory  negligence,  which  was  raised  in  a 
mild  form  by  the  pleadings.  In  the  instruction  requested 
and  refused,  after  stating  that  the  plaintiff  could  not  re- 
cover, if  deceased  was  guilty  of  contributory  negligence, 
it  is  stated:  "In  determining  whether  the  deceased,  Amos 
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Thompson,  was  guilty  of  contributory  negligence,  the 
jury  may  take  into  consideration  the  questions  as  to 
whether  or  not  the  train  was,  at  the  time,  being  moved 
under  his  signals  and  direction,  also  as  to  whether 
or  not  he  had  ample  time  and  opportunity  to  place 
the  link  in  the  safest  and  most  prudent  place  to  make 
the  coupling  in  question,  also  as  to  whether  or  not  he 
had  provided  himself  with  a  suitable  link  to  make  said 
coupling,  also  as  to  whether  or  not  he  exercised  due  and 
reasonable  care  in  placing  a  link  in  the  safest  and  most 
prudent  place  to  make  such  coupling,  also  whether,  un- 
der the  circumstances,  he  had  placed  himself  in  a  safe  and 
prudent  position  to  make  the  coupling;  as  well  as  all 
other  facts  and  circumstances  shown  by  the  evidence  in- 
troduced by  either  party.  And  if  from  all  the  facts  and 
circumstances  the  jury  believes  that  the  said  Amos 
Thompson  did  not,  at  the  time,  and  under  the  circum- 
stances and  conditions  exercise  due  and  reasonable  care 
for  his  own  protection,  or  such  care  and  prudence  as  an 
ordinarily  prudent  person  would  have  exercised  under 
like  circumstances  and  conditions  ard  that  such  failure, 
if  failure  there  was,  caused  or  directly  contributed  to  the 
injury  complained  of,  then  the  deceased  would  be  guilty 
of  contributory  negligence  and  the  plaintiff  can  not  re- 
cover herein,  and  your  verdict  must  be  for  the  defendant." 
We  do  not  think  the  instruction  requested  above  criti- 
cism. It  in  effect  stated  the  principle  to  be  that  contribu- 
tory negligence  would  be  imputed  to  an  individual  who 
did  not  exercise  the  greatest  care  and  caution  that  an  or- 
dinarilj'  prudent  man  would  exercise  under  like  circum- 
stances. It  speaks  of  the  safest  and  most  prudent  place 
for  putting  the  link,  while  the  true  rule  would  seem  to  be 
what  under  the  circumstances  would  be  regarded  as  an 
ordinarily  safe  and  prudent  place  for  the  link.  Its  tend- 
ency was  to  require  a  higher  degree  of  care  and  caution 
than  is  required  by  the  true  test.  It  falls  within  the  rule 
uttered  by  Laki:,  J.,  in  Duubier  v.  Day,  12  Nebr.,  603,  in 
that  it  directs  attention  to  facts  about  which  there  is  no 
39 
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proof  of  negligence,  and  in  its  conclusion  gave  an  exceed- 
ingly wide  range  to  search  for  proof  of  negligence  on  the 
part  of  deceased.  It  is,  we  think,  faulty  in  another  re- 
spect, in  entirely  omitting  and  overlooking  the  important 
fact  sought  to  be  established  by  the  evidence,  viz.,  that 
the  death  of  Thompson  was  occasioned  by  the  alleged 
negligent  construction  of  the  truss-rod  or  bolt  in  the  end 
of  the  coal  car.  The  instruction  given  on  the  subject  of 
contributory  negligence  is  as  follows:  "The  jury  are  in- 
structed, that  contributory  negligence,  under  the  law,  is 
the  doing  or  omitting  to  do  some  act,  which  a  reasonably 
prudent  man  in  the  exercise  of  caution  commensurate 
with  an  obvious  peril  confronting  him  would  have  done 
or  have  omitted  to  do,  and  which  act  or  failure  on  the  part 
of  such  person  directly  contributed  to  the  injury."  We 
are  not  impressed  with  the  instruction  as  a  clear  and  ex- 
plicit expression  of  the  law  of  contributory  negligence. 
We  are,  however,  to  consider  it  in  connection  with,  and  as 
applicable  to,  the  evidence  in  the  case.  Under  the  evi- 
dence, the  coupling  of  the  two  different  kinds  of  couplers, 
which  were  used  in  making  the  connection  when  the  acci- 
dent occuiTed,  was  attended  with  risks  of  injui7  and 
danger  greater  than  ordinarily  and  usually  accompany 
the  performance  of  such  an  act.  It  was  in  this  case,  un- 
der the  evidence,  an  obvious  peril  confronting  the  person 
making  the  coupling.  By  the  instruction  the  jury  were 
told  that  the  deceased,  in  order  to  be  free  from  lontrib- 
utory  negligence,  must  exercise  that  degree  of  cai*e  and 
caution  which  a  reasonably  prudent  man,  in  the  exercise 
of  caution  commensurate  with  an  obvious  peril  confront- 
ing him,  would  have  exercised.  This  was  stating  the  rule 
more  strongly  against  the  plaintiff  than  defendant  com- 
pany. It  was  not,  we  think,  prejudicial  to  the  defendant. 
In  City  of  Beatrice  v.  Ried,  41  Nebr.,  214,  it  is  held  in  the 
second  paragraph  of  the  syllabus:  "If  one  attempts  to 
pass  over  a  place  of  danger,  the  law  requires  him  to  exer- 
cise caution  commensurate  with  the  obvious  peril;  but 
this  means  that  the  law  only  requires  of  the  party  to  exer- 
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cise  ordinary  tare,  the  danger  and  his  knowledge  thereof 
considered/'  In  the  instruction  now  before  us,  when 
fairly  considered  in  connection  with  the  evidence,  it  is 
stated  that  the  deceased,  in  the  performance  of  his  duties 
as  brakeman  in  coupling  the  two  cars,  in  the  doing  of 
which  it  was  claimed  there  was  contributory  negligence 
on  his  part,  must  have  done  or  omitted  to  do  some  act 
which  a  reasonably  prudent  man,  in  the  exercise  of  cau- 
tion commensurate  with  an  obvious  peril  confronting 
him,  under  like  circumstances,  would  have  done  or  omit- 
ted to  do.  It  can  hardly  be  said  the  instruction  was  too 
favorable  to  the  plaintiflf.  The  converse,  we  think,  is  true, 
and  its  tendency  was  to  require  greater  care  and  caution, 
rather  than  less,  than  would  be  exercised  by  ordinarily 
prudent  men  under  like  circumstances.  If  the  peril  was 
obvious,  the  deceased  was  required  to  exercise  care  and 
caution  commensurate  with  the  peril.  This,  however,  is 
to  be  determined  by  the  action  of  ordinarily  prudent  men 
confronted  by  such  peril  under  similar  circumstances. 
We  do  not,  as  already  said,  think  the  instruction  prejudi- 
cial to  the  defendant  company.  Conceding  the  instruc- 
tion on  contributory  negligence  which  was  given  to  be 
technically  incorrect,  we  think  the  proposition  it  con- 
tained was,  in  substance  and  effect,  included  in  other  in- 
structions given,  and  for  that  reason  no  prejudicial  error 
can  be  predicated  upon  it. 

Several  instructions  were  given  at  the  request  of  the 
defendant,  directing  the  jury  that  if  deceased  was  en- 
gaged in  the  service  of  the  company,  and  knew  or  might 
have  known  of  the  defective  condition  of  the  coupling 
appliances,  and  his  death  was  caused  thereby,  the  plain- 
tiflf could  not  recover  under  that  issue  on  the  evidence, 
as  the  deceased  assumed  the  risks  of  his  employment  and 
could  not,  therefore,  recover  regardless  of  the  question 
of  'Contributory  negligence.  Having  assumed  the  risks 
•incident  to  his  employment,  it  did  not  change  the  liability 
of  the  company  as  to  the  manner  in  which  he  discharged 
his  duties.    His  assumption  of  the  risks  of  employment 
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precludes  his  right  of  recoveiy  for  injuries  growing  out  of 
the  dangers  incident  to  his  duties,  and  the  application  of 
the  rule  would  include  all  injuries  thus  received,  whether 
he  be  guilty  of  contributory  negligence  or  not.  The  prin- 
ciple anuounced  in  the  instructions  as  to  the  risks  as- 
sumed .by  the  deceased,  being  broad  enough  to  cover  the 
contention  as  to  contributory  negligence,  the  lesser  propo- 
sition becomes  merged  in  the  larger  one.  Additional 
instructions  would  have  been  in  the  nature  of  a  repetition 
of  the  same  principle,  and  not  required.  Beaxei^s  v.  Mis- 
souri P.  R.  Co.,  47  Nebr.,  762;  Barton  v.  McKay,  36  Nebr., 
632;  Atchison,  T.  &  8.  F.  R.  Co.  v.  Lawlcr,  40  Nebr.,  356; 
Bushnell  v.  Chamberlain,  44  Nebr.,  751. 

It  is  claimed  that  error  was  committed  in  the  admis- 
sion of  certain  testimony  as  expert  testimony,  which  was 
offered  and  received  over  objections  of  defendant.  One 
part  of  the  testimony  thus  objected  to  was  by  a  witness, 
who,  at  the  time,  was  yardmaster,  having  charge  of 
switchmen  and  brakemen,  and  who  had  been  switchman 
himself,  and,  according  to  his  testimony,  had  handled  cars 
of  all  kinds.  He  was  permitted  to  testify  respecting  the 
manner  of  the  construction  of  the  truss-rod  or  bolt,  and  to 
express  an  opinion  as  to  its  being  properly  or  improperly 
constructed.  It  is  contended  that  the  witness  had  not 
show  n  himself  qualified  to  testify  regarding  such  matters. 
It  is  not,  we  assume,  required  that  a  person  shall  be  an 
experienced  car-builder,  or  one  engaged  in  the  construc- 
tion of  cars,  or  an  architect  whose  business  it  is  to  plan 
the  construction  of  cai-s,  before,  as  claimed,  he  is  qualified 
to  testify  as  to  what  is  a  pi*oper  construction.  One  habitu- 
ally handling  cars  of  all  kinds,  and  having  an  opportunity 
to  observe  the  usual  modes  of  construction  thereof,  would 
possess  a  knowledge  regarding  the  subject  qualifying  him 
to  speak  with  reference  thereto,  which,  although  perhaps 
not  as  thorough  as  that  of  an  experienced  car-builder, 
would  yet  be  valuable  in  aiding  the  jury  to  rightly  deter* 
mine  the  mooted  question  regarding  the  truss-rod  or  bolt 
Involved   in   the    controversy.     The   witness   possessed 
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knowledge  superior  to  that  of  persons  in  the  ordinary 
walks  of  life,  which,  wo  think,  entitled  him  to  speak  upon 
the  subject.  The  difference  in  degree  of  knowledge  as 
between  him  and  a  car  architect  or  builder  would  affect 
the  weight  to  be  given  such  testimony  rather  than  deter- 
mine a  person's  qualification  to  testify.  It  may  be  said, 
as  a  general  rule,  that  the  competency  of  a  witness  to 
testify  as  an  expert  rests  very  largely  in  the  sound  dis- 
cretion of  the  trial  court,  whose  ruling  thereon  will  not 
be  reversed  unless  clearly  erroneous  as  a  matter  of  law. 
Fayette  v.  Chesterville,  77  Me.,  28, 33;  Perkins  v.  Stickney, 1S2 
Mass.,  217,  218;  Stilltcell  Mfg.  Co.  v.  Phelps,  130  U.  S.,  520; 
Allen's  Appeal,  99  Pa.  St,  196,  202.  Again  it  is  urged  that 
the  testimony  of  this  witness,'  and  that  of  two  others  who 
had  had  years  of  experience  as  brakemen  on  railroad 
trains,  which  was  permitted  to  be  given  over  objections 
of  defendant,  as  to  the  duties  of  a  brakeman  in  inspecting 
coupling  appliances  when  making  couplings  of  cars,  and 
also  the  duty  of  car  inspectors  regarding  the  inspection 
and  observation  of  defective  appliances  on  cars  in  use, 
was  erroneously  admitted.  The  testimonj^  of  this  charac- 
ter objected  to  is  made  clear  by  the  following  interroga- 
tories and  answers  thereto: 

Q.  Then  Mr.  Switzer,  I  will  ask  you  to  state  to  the  jury 
what  are  the  duties  of  a  brakeman  or  switchman  when 
going  in  between  cars  to  make  a  coupling,  in  reference  to 
examining  draw-bars  and  coupling  apparatuses? 

A.  Well,  if  a  man  looks  at  his  draw-bars,  and  they  are 
in  good  shape,  he  is  to  make  the  coupling. 

Q.  What  is  his  duty  as  to  looking  underneath  the  car 
while  the  train  is  in  motion  with  which  to  make  the  coup- 
ling? 

A.  A  man  ain't  supposed  to  get  under  the  car  when  the 
train  is  moving. 

Q.  Just  state  to  the  jury,  if  you  know,  what  the  duties 
of  a  car  inspector  were  at  that  time? 

A.  When  a  train  comes  in  the  yards,  the  car  repairer 
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is  supposed  to  examine  his  train,  and,  if  any  care  are  in 
bad  shape,  he  is  to  set  them  out  and  have  them  fixed. 

This  testimony  waB  elicited  in  support  of  a  theory  of 
the  case  claimed  by  the  plaintiff,  wherein  he  sought  to 
prove  that,  at  the  time  of  the  accident,  the  Miller  hook 
or  coupling  bar  had  dropped  down  lower  than  its  natural 
or  ordinary  position  because  of  the  loosening  of  a  support 
bar  underneath  it,  and  that  the  accident  occurred  because 
the  Miller  hook,  by  reason  of  its  uncommonly  low  posi- 
tion, slipped  past  and  beneath  the  draw-bar  on  the  coal 
car,  and  not  laterally,  as  would  be  the  case  by  reason  of 
the  different  forms  of  construction  of  the  two  coupling 
appliances.  The  testimony,  in  this  view  of  the  case,  and 
in  support  of  this  theory,  was,  we  think,  admissible.  It 
was  regarding  a  subject  peculiarly  within  the  knowledge 
and  experience  of  those  testifying,  and  not  of  such  a  char- 
acter as  to  be  within  the  knowledge  of  men  of  common 
education  and  experience  in  considering  and  forming  an 
opinion  upon  it,  under  the  rule  laid  down  in  Atchison^  T. 
&  fif.  F.  R.  Co.  V.  Lawler,  40  Nebr.,  356.  The  contention 
of  the  plaintiff  was  that,  entirely  aside  from  the  form  of 
the  consti-uction  of  the  Miller  hook,  the  pieces  composing 
the  same  and  supporting  it  had  become  loosened,  thereby 
allowing  it  to  fall  below  its  ordinary  and  natural  posi- 
tion, by  reason  of  which,  and  notwithstanding  an  attempt 
being  made  to  couple  it  in  the  special  manner  required, 
it  slipped  underneath  the  other  draw-bar,  thereby  con- 
tributing to  the  injury  complained  of;  and  that  the  de- 
ceased, in  the  performance  of  his  duties,  was  not  expected 
or  required  to  make  careful  examination  and  inspection 
for  this  character  of  defects.  The  opinion,  therefore,  of 
witnesses  qualified  to  speak  upon  the  subject,  was  admis- 
sible for  the  purpose  of  giving  to  the  jury  a  clear  under- 
standing as  to  his  duties  relative  to  such  matters;  and, 
as  a  correlative  of  the  duties  imposed  upon  him,  it  be- 
came proper  to  show  whose  duty  it  was  to  make  such  in- 
spection.   The  duties  of  a  brakeman  and  other  employees 
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of  a  railroad  company,  regarding  such  matters,  must,  in 
a  measure,  be  controlled  by  the  nature  of  the  work  to  be 
performed,  the  duties  of  others  in  the  general  employ- 
ment, and  the  usages,  customs  and  rules  r>t  the  company 
respecting  such  matter,  which  can  be  ascertained  only 
from  those  acquainted  with,  and  engaged  in,  such  work. 
In  the  case  at  bar,  as  applied  to  the  question  under  con- 
sideration, the  jury,  without  the  aid  of  testimony  of  the 
character  given,  were  not  in  a  position  to  intelligently 
pass  upon  the  question  as  to  how  far  it  was  incumbent 
upon  the  deceased  to  acquaint  himself  with  the  condition 
of  the  coupling  appliances  required  to  be  used  by  him  in 
the  discharge  of  his  duties.  Such  knowledge  is  not,  we 
hold,  within  the  possession  of  men  of  common  experience 
and  education  generally,  and  is,  therefore,  admissible  as 
expert  or  opinion  testimony.  In  Rogers  on  Expert  Tes- 
timony, page  19,  section  6,  the  rule  is  laid  down  as  fol- 
lows: "The  opinions  of  experts  or  skilled  witnesses  are 
admissible  in  evidence  in  those  cases  in  which  the  matter 
of  inquiry  is  such  that  inexperienced  persons  are  unlikely 
to  prove  capable  of  forming  a  correct  judgment  upon  it, 
for  the  reason  that  the  subject-matter  so  far  partakes  of 
the  nature  of  a  science,  art  or  trade,  as  to  require  a  pre- 
vious habit,  or  experience,  or  study  in  it,  in  order  to  ac- 
quire a  knowledge  of  it  When  the  question  involved 
does  not  lie  within  the  range  of  common  experience,  or 
common  knowledge,  but  requires  special  exi>erience,  or 
special  knowledge,  then  the  opinions  of  witnesses  skilled 
in  the  particular  science,  art  or  trade  to  which  the  ques- 
tion relates,  are  admissible  in  evidence."  In  McCray  v. 
Galveston,  H.  &  S.  A.  ff.  Co.,  3  Am.  &  Eng.  R.  Cas.  [n.  s.], 
276,  281,  it  is  held  that  evidence  of  the  duties  of  a  brake- 
man  by  one  who  had  knowledge  of  such  duties  should  be 
admitted. 

On  the  trial  different  witnesses  testified  relative  to  the 
alleged  improper  condition  of  the  road-bed  or  ballasting 
at  the  place  of  the  accident.  Some  of  the  witnesses 
testified  on  the  point  mentioned  as  experts,  and  were  per- 
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mitted  to  express  an  opinion,  whether,  at  the  place  men- 
tioned, the  road-bed  was  in  a  proper  or  improper  con- 
dition as  to  the  manner  of  ballasting.    An  hyjjothetical 
question  was  put  to  one  witness,  fairly  reflecting  the 
testimony  on  the  point  mentioned,  in    \Yhich    he    was 
asked,  "What  kind  of  surfacing  would  you  call  that?" 
Objection  to  the  question  was  interposed  because  the 
question  was  "not  within  the  issues  of  the  case,  calling 
for  the  conclusion,  and  not  a  proper  hypothetical  ques- 
tion, immaterial,  irrelevant  and  incompetent."    Answer 
was  permitted,  notwithstanding  the  objection,  the  wit- 
ness replying,  "Well,  I  would  say  that  was  rather  bad 
construction."    The  answer  was  not  responsive,  and  prob- 
ably would  have  been  stricken  out  on  motion.    It  signi- 
fied nothing  and  from  it  an  intelligent  idea  could  not  be 
formed  as  to  whether  the  ballasting  was  done  and  main- 
tained in  the  ordinary  and  usual  manner,  or  whether  it 
was  improper  and  imperfect.    The  test  of  the  admissibili- 
ity  of  the  evidence  is  to  be  determined  upon  the  questions 
asked,  rather  than  upon  the  answers  returned.     While 
the  form  of  the  question  may  be  improved  upon,  it  was 
not  so  seriously  objectionable  as  to  require  its  exclusion. 
It  is  said  that  the  issue  to  which  the  question  was  di- 
rected was  eliminated  in  the  first  opinion  rendered.    But, 
as  we  have  seen,  this  applied  only  to  the  testimony  on 
the  first  trial,  and  does  not  preclude  new  testimony  upon 
the  same  subject  at  a  subsequent  trial.    The  question  was 
in  line  with  other  evidence  upon  the  same  subject,  re- 
garding which  there  was  much  testimony  pro  and  con. 
The  general  character  of  the  evidence  to  prove  the  condi- 
tion of  the  road-bed  was,  we  think,  admissible,  and  the 
witnesses  who  testified  were  not  incompetent  to  speak 
upon  the  subject.    In  Ft.  Worth  d  D.  C.  K  Co.  v.  Wil^otu 
24  S.  W.  Rep.,  686,  the  supreme  court  of  Texas  held  that, 
in  an  action  against  a  railroad  company,  its  roadmaster 
and  section  foreman,  who  had  charge  of  the  track  where 
the  derailment  and  injury  occurred,  and  who  had  had 
several  years  of  experience  in  railroading,  were  com- 
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petent  to  testify  that,  in  their  opinion,  the  track  at  such 
place  was  not  properly  constructed.  The  rule  is  well  sup- 
ported by  a  great  many  authorities,  among  which  may  be 
found  the  following:  Fitts  v.  Cream  City  R.  Co.,  59 
Wis.,  323;  Cross  v.  Lake  Shore  d  M.  C.  R.  Co.,  69  Mich., 
363;  Laughlin  v.  Street  R.  Co.,  26  Am.  &  Eng.  E.  Cas., 
377,  378;  Haifcs  v.  Southern  P.  R.  Co.,  11  Am.  &  Eng.  R. 
Cas.  [n.  s.],  420. 

Another  witness,  a  machinist  by  trade,  was  permitted 
to  testify  over  objections,  as  an  expert,  that,  in  his  opinion, 
a  person  could  not  tell  by  an  examination  of  the  truss- 
rod  or  bolt  in  the  coal  car  whether  it  had  been  removed 
since  the  car  was  constructed  in  1892.  Evidence  of  this 
character  was,  we  think,  inadmissible.  We  do  not,  how- 
ever, regard  it  as  such  prejudicial  error  as  to  calt  for  a 
reversal  of  the  case.  There  is  a  great  mass  of  testimony 
as  to  the  manner  of  construction  of  the  bolt.  A  great 
many  witnesses  testified  regarding  the  matter,  and  in 
view  of  the  large  volume  of  the  testimony  offered  on  this 
subject,  we  do  not  think  the  jury  could  have  been  per- 
ceptibly influenced  by  the  statement  referred  to.  It  is 
a  direct  contradiction  of  some  of  the  witnesses,  when  the 
witness  should  only  have  been  permitted  to  give  his  view 
as  to  the  construction  of  the  bolt,  and  the  effect,  marks 
or  changes  of  appearance,  if  any,  in  the  event  of  the 
removal  of  the  bolt  after  the  construction  of  the  car, 
leaving  it  to  the  jury  to  say,  which  after  all  they  were  re- 
quired to  do,  what  was  the  truth  on  the  point  in  contro- 
versy. 

Exceptions  are  taken  to  the  rulings  of  the  trial  court  on 
the  questions  asked  in  the  cross-examination  of  certain 
witnesses  testifying  on  behalf  of  the  plaintiff.  Witnesses 
who  had  been  members  of  the  coroner's  jury,  and  who 
testified  in  the  case,  were  asked  on  cross-examination  as 
to  the  conclusions  reached  and  the  findings  returned  in 
the  verdict  of  the  coroner's  jury.  Objections  to  the  ques- 
tions were  sustained  and  the  evidence  excluded.  The 
testimony  in  chief  related  to  the  observations  of  the  wit- 
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nesses  imiuecliately  after  the  accident,  as  to  the  nature 
of  the  wounds  on  the  deceased,  and  as  to  the  appearances 
and  condition  of  the  end  of  the  coal  car  and  of  the  coach 
respectiv(^ly  where  the  coupling  was  attempte<l  to  be 
made.  Tlie  cross-examination  appears  to  have  been  for 
the  purpose  of  showing  a  conflict  between  the  conclusions 
reached  on  the  coroner's  jury  and  the  testimony  given  on 
the  trial.  An  objection  to  the  exclusion  of  this  proposed 
evidence  may  be  disposed  of  by  saying  that  afterwards 
the  verdict  of  the  coroner's  jury  was  admitted  in  evidence, 
thus  establishing  what  was  sought  to  be  established  by 
the  cross-examination,  and  rendering  immaterial  the  rul- 
ing of  the  trial  court  thereon.  The  exclusion  of  evidence 
of  a  fact  established  by  other  competent  and  uncontra- 
dicted evidence  is  not  ground  of  error:  Clough  v.  State, 
7  Nebr.,  320,  333;  Delaney  v.  Errickson,  11  Nebr.,  533; 
Barr  v.  City  of  Omaha,  42  Nebr.,  341,  346. 

Another  witness  on  behalf  of  the  plaintiff  was  asked 
on  cross-examination  concerning  the  condition  of  the 
truss-rod  or  bolt,  and  whether  or  not  he  found  it  in  proper 
condition.  This  was  objected  to  as  not  proper  cross- 
examination,  and  the  objection  sustained.  Complaint  is 
made  of  this  ruling.  The  witness  in  his  examination  in 
chief,  after  qualifying  for  the  purpose  of  testifying  as  an 
expert,  was  asked  only  to  define  what  would  be  a  proper 
construction  of  a  truss-rod  or  bolt  in  cars  of  the  kind  to 
which  the  coal  car  mentioned  belonged.  He  was-  asked 
nothing  regarding  any  particular  car,  and  we  think  the 
question  was  not  one  strictly  proper  to  be  asked  on  cross- 
examination.  The  latitude  to  be  given  in  cross-examina- 
tion rests  largely  in  the  discretion  of  the  trial  court,  and 
should  always  be  restricted  to  facts  and  circumstances 
brought  out  on  direct  examination.  Davis  v.  Neligh,  7 
Nebr.,  84;  Cool  v.  Roche,  15  Nebr.,  26;  Mordhorst  v. 
Nebraska  Telephone  Co.,  28  Nebr.,  610;  Hurlbut  v.  Hall,  39 
Nebr.,  889.  The  record  also  discloses  that  this  same  wit- 
ness was  called  for  the  defense,  and  testified  to  the  same 
facts  sought  to  be  brought  out  on  his  crossrexamination 
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by  defendant.  This  fact  renders  entirely  harmless  the 
ruling  of  the  trial  court,  conceding  it  to  have  been  erro- 
neous. 

Error  is  claimed  in  the  admission  of  testimony  afl 
to  statements  made  by  the  conductor  of  the  train  that 
caused  the  accident  within  about  one-half  hour  there- 
after relative  to  the  cause  of  the  death  of  the  deceased. 
The  testimony  was  offered  and  admitted  upon  the  theory 
that  the  statements  were  a  part  of  the  res  gestw.  In  no 
event  can  error  be  predicated  upon  the  admission  of  this 
testimony,  for  the  reason  that,  by  an  instruction  of  the 
court,  it  was  wholly  withdrawn  from  the  jury's  consider- 
ation. Error  in  admitting  improper  evidence  is  cured  by 
the  court's  withdrawal  of  such  evidence  from  the  jury. 
American  BuUdi7ig  d  Loan  Ass^n  v.  MordocJc,  39  Nebr.,  413; 
Obernalte  v.  Johnson,  36  Nebr.,  772;  Nelson  v.  Jenkins,  42 
Nebr.,  133. 

Complaint  is  made  because  interest  is  allowed  on  the 
amount  of  damages,  as  found  in  the  verdict  of  the  jury, 
from  the  date  thereof  to  the  date  of  the  rendition  of  the 
judgment  on  the  verdict.  The  delay  was  caused  by  rea- 
son of  the  presentation  by  the  defendant  company  of  a 
motion  for  a  new  trial  and  the  consideration  of  the  same. 
The  allowance  of  interest  was,  we  think,  proper,  and 
clearly  falls  within  the  rule  announced  in  Fremont,  E.  dc 
M.  F.  R.  Co.  V.  Root,  49  Nebr.,  914,  wherein  it  is  said:  "It 
is  claimed  that  the  amount  of  the  judgment  should  not 
have  exceeded  that  of  the  verdict,  that  the  court  erred  in 
allowing  and  including  in  the  judgment  the  interest  as 
we  have  before  stated.  The  delay  in  the  rendition  of 
judgment  was  caused  by  the  filing  and  pendency  of  the 
defendant's  motion  for  a  new  trial,  and  it  was  but  just 
and  right  that  the  plaintiff  was  in  the  judgment  accorded 
interest  on  the  verdict  from  its  date  to  the  time  of  judg- 
ment" 

Finally,  it  is  urged  that  the  jury  disregarded  the  in- 
structions of  the  court,  wthat  the  verdict  is  contrary  to  the 
instructions  and  the  evidence,  and  is  not  supported  by 
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Perceiving  no  reversible  error  in  the  record,  the  judg- 
ment should  be,  and  is, 

Affirmed. 

Sullivan,  J.,  concurring. 

I  think  every  question  essential  to  the  decision  of  this 
case  has  been  correctly  decided,  and  that  the  judgment 
should  be  ailirmed;  but  I  do  not  agree  to  ail  that  is  said 
in  the  opinion. 


Brownell  &  Company  v.  John  A.  Fuller  bt  aIu 

Filed  September  19, 1900.    No.  11,265. 

1.  Trade  Fixtures:  Improvements  by  Lessee:    Instruction  op  Court. 

Tke  lessees  and  operators  of  a  planing-  mill  placed  machinery, 
consisting^  of  a  boiler  and  engine,  therein,  and  at  the  expira- 
tion of  the  lease  the  owner  of  the  premises  claimed  such  prop- 
erty as  trade  fixtures;  and  the  evidence  showed,  or  tended  to 
show,  that  the  machinery  was  placed  in  an  addition  erected 
in  an  alley  abutting  the  premises  on  which  the  planing  mill  was 
located.  Held,  That  in  a  controversy  over  the  ownership  of 
such  property  it  ^^'as  not  error  for  the  trial  court  to  instruct 
the  jury  that  all  the  testimony  regarding  the  location  of  the 
boiler  and  engine  in  the  alley  was  to  be  disregarded  by  them, 
"except  so  far  as  it  has  a  bearing,  if  any  at  all,  upon  the  ques- 
tion of  whether  said  boiler  and  engine  were  trade  fixtures." 

2.  Instruction:   Ambiguity:    Tender  by  Counsel.    Where  an  instruc- 

tion to  the  jury  is  not  satisfactory  to  a  party  to  the  case,  be- 
cause of  alleged  uncertainty  or  vagueness,  it  is  the  duty  of 
counsel  to  tender  an  instruction  free  from  the  uncertainty  or 
vagueness  alleged  to  exist  in  the  one  given. 

3.  Trade  Fixtures:   Landlord's  Title.    A  tenant  is  not  permitted  to 

dispute  his  landlord's  title,  and  as  between  tiie  landlord  and 
tenant,  or  one  claiming-  through  the  tenant,  the  fact  that  an 
addition  to  leased  premises,  or  fixtures  thereto,  are  located 
in  an  alley  abutting  on  or  adjoining  to  such  premises  will  not 
of  itself  affect  the  landlord's  title  thereto;  and  in  a  dispute 
over  property  so  located,  claimed  as  a  trade  fixture,  testimony 
as  to  the  location  of  such  property  can  have  no  other  bearing 
than  in  determining  whether  such  property  is  in  fact  a  trade 
fixture. 

4.  Instruction.     Instruction  giyen  held  not  to  conflict  with  former 

opinion  of  this  court  in  this  case. 
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5.  :    Defect  in  Becord.     On  the  record  presented,  instruction 

could  be  upheld  because  material  evidence  is  wanting  in  the 
record,  the  absence  of  which  may  be  presumed  to  have  war- 
ranted the  instruction  given. 

6.  Trade  Fixture:   Question  of  Pact.    Whether  certain  property  in- 

volved in  a  controversy  is  a  trade  fixture,  is  to  be  determined 
from  all  the  facts  and  circumstances  shown  by  the  evidence. 

7.  Definition  of  Trade  Fixture.    Ordinarily,  the  requisites  of  a  trade 

fixture  are:  (1)  Actual  annexation  to  the  reaJty,  or  something 
appurtenant  thereto;  (2)  appropriation  to  the  use  of  that  part 
of  the  realty  with  which  it  is  connected;  (3)  the  intention  of 
the  one  making  the  annexation  to  make  the  articles  a  perma- 
nent accession  to  the  freehold, — ^this  intention  being  gathered 
from  the  nature  of  the  article  affixed,  the  relation  and  situa- 
tion of  the  party  making  the  same,  the  structure  and  mode  of 
annexation,  and  the  purpose  or  use  for  which  it  has  been  made. 
Oliver  v.  Lansing,  59  Nebr.,  219,  and  Freeman  i?.  Lynch,  8  Nebr., 
192,  followed. 

8.  Trade  Fixture:   Inte>'tion  op  Parties.    Whether  it  was  the  inten- 

tion of  the  parties  to  make  an  article  in  dispute  a  trade  fixture, 
is  to  be  ascertained  as  announced  in  the  foregoing  rule,  and  is 
a  question  for  the  jury  under  proper  instructions  from  the 
court. 

9.  Uncontradicted  Testimony:    Conci-usion  for  the  Jury.    When,  in 

a  controversy  over  the  right  to  property,  the  evidence  is  un- 
contradicted, and  reasonable  men  might  draw  different  .con- 
clusions therefrom,  it  is  the  province  of  the  jury  to  say  what 
is  the  proper  inference  to  be  drawn  from  such  evidence. 

10.  Verdict  of  Jury:   Review.    Where  a  case  has  been  tried  different 

times,  resulting  in  a  verdict  in  favor  of  one  and  then  the  other 
of  the  parties  to  the  litigation,  the  verdict  of  the  jury  in  the 
last  trial  should  not  be  disturbed  unless  there  is  a  clear  lack 
of  sufficient  evidence  to  support  it. 

11.  Evidence:    Verdict.     Evidence  examined,  and  found  to  support 

the  verdict  of  the  jury. 

Errok  to  the  district  court  for  Douglas  county.    Tried 
below  before  Keysor,  J.    Affirmed. 

A.  H\  Murdoch  and  Isaac  E.  Gongdon,  for  plaintiff  in 
error. 


B.  N.  Robertson,  contra. 
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HOLCOMB,  J. 

Two  assignments  of  error  are  argued  by  counsel  for 
plaintiff  in  error  and  presented  to  us  for  consideration. 
The  first  is  that  the  court  erred  in  one  of  its  instructions 
to  the  jury,  and  the  second,  the  verdict  and  judgment  are 
not  sustained  by  the  evidence.  The  controversy  involves 
the  right  to  a  portable  engine  and  boiler  claimed  by  the 
plaintiff  in  the  court  below,  who  is  also  pldintiflf  in  error, 
by  virtue  of  a  chattel  mortgage  thereon  executed  by  a 
partnership  in  the  firm  name  of  Silver  &  Smith.  The  de- 
fendant Fuller  claims  title  to  the  property  under  what 
in  law  is  denominated  a  "trade  fixture." 

It  appears  from  the  evidence  that  Fuller  was  the  owner 
of  certain  premises  in  South  Omaha,  occupied,  equipped 
and  used  as  a  planing  mill.  Silver  &  Smith  were  in  pos- 
session of  the  premises  under  a  lease  from  the  owner,  and 
while  thus  in  possession,  during  the  term  of  their  lease, 
erected  an  addition  to  the  mill  building  in  the  alley  abut- 
ting on  the  premises,  placing  therein,  in  proper  position, 
and  in  a  stable  and  substantial  manner,  the  engine  and 
boiler  in  controversy,  for  the  purpose  of  furnishing  the 
power  to  run  the  planing  mill  machinery,  the  engine  and 
boiler  on  the  premises  having  become  worthless  for  such 
purpose.  The  evidence  shows  in  detail,  and  with  much 
minutia,  the  manner  in  which  the  disputed  property  was 
set  on  foundations  prepared  therefor;  how  attached  to 
the  soil;  how  braced  and  made  stable  and  steady,  so  as 
to  serve  the  purpose  for  which  it  was  constructed,  and 
the  alterations  made  in  the  buildings  in  erecting  the  ad- 
dition and  in  placing  the  machinery  in  position;  and  how 
connected  with  the  machinery  for  power  purposes.  We 
will  not  undertake  herein  to  give  a  resume  of  the  testi- 
mony with  reference  to  the  matters  alluded  to,  deeming 
it  not  required  in  properly  disposing  of  the  objections 
presented  for  consideration.  The  leased  premises,  with 
the  property  in  controversy  as  placed  thereon,  were  sur- 
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rendered  to  the  owner,  the  exact  time  being  in  dispute 
and  covering  a  period  from  July  5  to  the  17th  of  the  same 
month.  On  the  8th  day  of  July  the  mortgage,  under 
which  the  plaintiff  claims,  was  executed,  and  on  the  11th 
wsiB  filed  in  the  office  of  the  county  clerk. 

Among  other  instructions  to  the  jury,  the  following 
was  given,  which  is  excepted  to:  "There  has  been  some 
testimony  relative  to  the  location  of  the  boiler  and  engine 
in  the  alley.  You  are  instructed  that  a  tenant  cannot 
deny  the  landlord's  title  to  premises  which  he  obtains  by 
virtue  of  his  lease.  The  shed  or  annex  which  Silver  and 
Smith  built  and  attached  to  the  defendant  Fuller's 
planing  mill  became  a  part  of  said  mill,  and  the  ground 
on  which  it  stood  became  a  part  of  the  defendant  Fuller's 
premises  so  far  as  Silver  and  Smith  and  their  mortgagee, 
the  plaintiff,  are  concerned.  You  are  therefore  instructed 
to  disregard  all  of  the  testimony  about  the  boiler  and 
engine  being  in  the  alley,  except  so  far  as  it  has  a  bear- 
ing, if  any  at  all,  upon  the  question  of  whether  said  boiler 
and  engine  were  trade  fixtures  or  not."  We  find  no  valid 
objection  to  this  instruction.  CJounsel,  if  we  understand 
them  rightly,  contend  that  the  idea  of  the  court  is  not 
clear  from  the  language  used,  and  that  it  implies  that  it 
had  no  bearing  at  all.  If  the  instruction  was  not  entirely 
satisfactory,  counsel  should  have  tendered  one  free  from 
the  uncertainty  existing  in  the  one  given.  Home  Fire  Ins. 
Co.  V.  Decker,  55  Nebr.,  346;  Chicago,  B.  d  Q.  R,  Co.  v. 
Oyster,  58  Nebr.,  1.  But  we  do  not  think  the  instruction 
merits  the  criticism  urged  against  it.  It  was  proper  for 
the  court  to  direct  the  jury  as  to  the  purpose  and  object 
of  the  evidence  as  to  the  location  of  the  machinery  in  dis- 
pute. Without  an  instruction  of  the  kind  given,  the  jury 
would  probably  have  entered  into  a  consideration  of  the 
case  with  a  view  of  its  disposition  upon  the  question  as 
to  whether  the  property  was  on  defendant's  lot,  and,  if 
not,  then  he  could  have  no  valid  claim  to  it.  Such  a  view 
of  the  matter  would  not  be  in  conformity  with  law.  The 
rights  of  the  parties  in  the  property  in  dispute  did  not 
40 
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depend  on  the  question  as  to  whether  it  was  in  the  alley 
adjoining.the  leased  premises,  but  whether  it  was  in  fact 
a  trade  fixture.  The  court,  by  its  instruction,  limited  the 
jury's  consideration  of  the  evidence  on  this  point  to  the 
only  purpose  for  which  it  was  applicable.  The  testimony 
as  to  the  location  of  the  property  could  have  no  other 
material  bearing  than  in  determining  whether  defend- 
ant's contention  that  it  was  a  trade  fixture,  and  passed 
to  him  on  the  surrender  of  the  premises,  was  correct 
Conceding  the  addition  in  which  the  machinery  was  lo- 
cated to  be  erected  in  the  alley,  this  fact  alone  would  not 
conclusively  defeat  the  defendant's  right  to  the  property. 
It  would  not  disprove  that  the  machinery  was  a  trade 
fixture.  Its  location  in  the  alley  was  important  and  ma- 
terial in  so  far  only  as  it  might  assist  in  determining 
whether  it  was  a  trade  fixture,  and  the  evidence  in  rela- 
tion thereto  could  serve  no  other  purpose  in  the  trial  of 
the  case.  The  addition  in  which  the  machinery  was 
placed  was  a  part  of  the  leased  premises.  The  tenants 
were  not  in  a  position  to  dispute  the  title  of  their  land- 
lord thereto.  As  between  him  and  them,  their  possession 
was  his  also.  The  location  of  the  addition,  and  the  ma- 
chinery therein,  in  the  alley  adjoining  the  leased  prem- 
ises, did  not  thereby  preclude  the  machinery  from  becom- 
ing a  part  of  the  leased  premises,  other  requisites  of  a 
fixture  being  established  by  the  evidence.  As  between 
the  parties  for  all  other  purposes,  its  location  in  the  alley 
made  no  difference;  it  belonged  to,  and  formed  a  part  of, 
the  leased  premises.  Bliss  v.  Whitney,  9  Allen  [Mass.], 
114;  Arnold  v.  Crovyder,  81  111.,  56;  Redlon  v.  Barker,  i  Kan., 
445;  Haider  v.  St  Paul  Fire  d  Marine  Ins.  Go.y  70  N.  W. 
Bep.  [Minn.],  805;  McGorrish  v.  Duoyer,  78  la.,  279.  We 
do  not  regard  the  instruction  given  as  being  in  conflict 
with  the  views  of  this  court  expressed  in  a  former  opinion 
in  this  same  case.  It  was  there  said,  "Whether  the  ma- 
chinery was  placed  in  Fuller's  building,  or  in  a  public 
alley  joining  his  premises,  was  a  question  of  fact  for  the 
jury  to  determine  from  the  evidence."    48  Nebr.,  145, 151. 


Vol.  60]  SEPTEMBER  TERM,  1900.  563 


Brownell  v.  Fuller. 


The  language  quoted  was  not  directed  to  any  point  de- 
cided in  that  opinion.  It  may  be  regarded  as  oUter  dic- 
tum. But  if  it  were  relative  to  a  question  therein  decided, 
it  does  not  conflict  with  the  instruction  given.  In  a  con- 
troversy as  to  the  place  of  location  of  the  addition  con- 
taining the  machinery,  it  is  doubtless  a  question  of  fact 
to  be  determined  by  the  jury,  and  yet  this  would  not  con-  * 
flict  with  the  rule  laid  down  in  the  instruction  limiting 
the  purpose  of  such  evidence  to  the  one  question  of  de- 
termining whether  the  machinery  was  a  trade  fixture. 
The  instruction,  upon  the  whole,  is  not  open  to  the  objec- 
tions urged,  and  was  as  favorable  to  the  plaintiff  as  he 
was  entitled  to  under  the  evidence.  We  are  justified  on 
the  record  presented  to  us  in  sustaining  the  instruction, 
because  there  is  presented  no  evidence  of  any  alley  ad- 
joining the  leased  premises.  While  mention  is  made  of 
the  introduction  of  a  plat  of  the  city  where  the  real  estate 
is  situated,  none  is  incorporated  in,  or  attached  to,  or 
made  a  part  of  the  bill  of  exceptions.  We  prefer,  how- 
ever, to  consider  the  subject  on  the  assumption  that  all 
the  evidence  which  purports  to  be  in  the  record  is  there. 
As  to  the  second  contention,  that  the  evidence  is  in- 
suflBicient  to  support  the  verdict  and  judgment,  it  is  urged 
that,  on  account  of  the  character  of  the  property  in  con- 
troversy, the  purposes  for  which  it  was  used,  the  manner 
of  placing  the  boiler  and  engine  in  position  and  the  in- 
tention of  the  parties,  it  is  made  manifest  that  the  prop- 
erty is  not  a  trade  fixture,  and  did  not  attach  as  such  to 
the  property  in  which  situated.  We  think  there  is  some 
merit  in  this  contention,  and  yet  we  do  not,  from  the  en- 
tire record,  regard  ourselves  as  being  justified  in  saying 
that  a  finding  that  the  property  is  a  trade  fixture  may  not 
be  deducible  from  the  evidence.  As  a  basic  point  from 
which  to  consider  the  question,  it  is  to  be  regarded  as 
one  of  fact, — a  proper  conclusion  regarding  which  is  to  be 
arrived  at  from  an  examination  of  all  the  facts  and  cir- 
cumstances shown  by  the  evidence.  In  Oliver  v.  Lansimj, 
59  Nebr.,  219,  it  is  said  by  NoRVAii,  J.,  writing  the  opinion 
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of  the  court :  "It  is  easy  to  define  a  fixture,  but  often  dif- 
ficult to  determine  what  particular  article  may  fall 
within  the  definition."  As  to  what  a  fixture  is,  the  rule 
laid  down  in  Freeman  v.  Lynch,  8  Nebr.,  192,  was  reiter- 
ated and  adhered  to  in  the  Lansing  Ca^e.  It  is  held  in  the 
third  paragraph  of  the,  syllabus  in  Oliver  v.  Lansing:  "Or- 
dinarily, the  requisites  of  a  fixture  are:  (1)  Actual  annex- 
ation to  the  realty,  or  something  appurtenant  thereto; 
(2)  appropriation  to  the  use  of  that  part  of  the  realty  with 
which  it  is  connected;  (3)  the  intention  of  the  one  maJdng 
the  annexation  to  make  the  article  a  permanent  accession 
to  the  freehold, — this  intention  being  gathered  from  the 
nature  of  the  articles  affixed,  the  relation  and  situation 
of  the  person  making  the  same,  the  structure  and  mode 
of  annexation,  and  the  purpose  or  use  for  which  it  has 
been  made.  Freeman  v.  Lynchj  8  Nebr.,  192,  followed." 
Supporting  the  rule  adopted  by  this  court  are:  Teaff  r. 
Heicitt,  1  Ohio  St.,  511,  529;  Helms  v.  Oilroy,  26  Pac.  Rep. 
[Ore.],  851;  Binkley  v.  Forkner,  117  Ind.,  176;  Dudley  r. 
Hurst,  67  Md.,  44;  Henkle  v.  Dillon,  15  Ore.,  610.  As  dis- 
closed by  the  evidence  in  the  case  at  bar,  there  are  many 
of  the  elements  requisite  to  a  trade  fixture  as  defined  in 
the  cases  above  cited.  The  intention  of  the  parties  to  be 
gathered,  as  indicated  in  the  rule  above  quoted,  is  a  mat- 
ter to  be  submitted  to  a  jury  under  proper  instructions, 
which  we  hold  were  given  in  the  present  case.  The  evi- 
dence tends  to  prove  that  the  addition  or  annex  in  which 
th^  boiler  and  engine  were  placed  was  constructed  in  such 
a  manner  as  to  become  a  portion  of  the  main  structure, 
and  in  the  same  manner  as  additions  to  structures  are  or- 
dinarily erected.  The  roof  appears  to  have  been  a  contin- 
uation of  the  roof  then  on  the  building.  The  addition  was 
joined  to  the  main  structure  in  the  ordinary  way,  the 
partition  between  it  and  the  main  building  being  re- 
moved, thus  forming  but  one  room,  and  the  partition 
material  us(h1  in  constructing  the  addition.  The  boiler 
and  engine  were  placed  in  this  addition  in  a  solid  and 
substantial  manner;  the  foundations  being  strong  and 
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solid  and  imbedded  in  the  earth;  the  excavations  being 
walled  up  with  stone  and  brick,  forming  a  solid  piece  of 
masonry.  The  material  used  in  the  construction  of  the 
machinery  and  braces  for  support:  und  steadiness  were 
abutting  on,  and  nailed  to,  the  main  building.  The  dif- 
ferent pieces  were  connected  together  with  iron  rods,  and 
the  boiler  had  attached  to  it  a  smoke-stack  some  twenty- 
four  feet  in  length,  extending  through  the  roof  of  the  ad- 
dition, or  annex.  The  machinery  was  attached  to  the 
soil  and  also  to  the  building  in  which  situated.  Its  per- 
manency of  character  and  attachment  to  the  freehold 
could  scarcely  be  more  thorough  or  complete.  It  may  be, 
and  as  we  think,  truly,  said  that  the  manner  of  its  con- 
struction was  necessary  in  order  to  accomplish  the  uses 
and  purposes  for  which  it  was  constructed,  and  therein 
lies  the  diflSculty  in  arriving  at  a  correct  conclusion.  It  is 
for  this  same  reason  that  there  is  ground  for  regarding 
the  property  in  a  twofold  light,  both  as  a  fixture  and  a 
movable  chattel.  There  was  evidence  before  the  jury  that 
the  mill  ceased  to  be  operated,  and  the  premises  sur- 
rendered to  the  owner,  July  5;  that  in  such  transaction 
there  was  no  exception  or  reservation  as  to  the  property 
in  controversy, — a  circumstance  which,  if  found  true  by 
the  jury,  might  properly  be  regarded  as  evidence  tending 
to  show  the  intention  of  the  parties  relative  to  such  prop- 
erty. There  is  no  substantial  variance  or  contradiction 
in  the  testimony  as  to  the  manner  of  the  erection  of  the 
addition  to  the  leased  premises,  and  the  construction  of 
the  machinery  in  controversy  placed  therein.  It  had  all 
the  requisites  of  a  stable  and  permanent  ajttachment  to 
the  leasehold  premises;  and  there  is  merit  in  the  state- 
ment of  counsel  for  mortgagees,  wherein  he  says:  "In  no 
less  permanent  manner  could  the  boiler  and  engine  have 
been  anywhere  placed,  in  order  to  make  use  of  them." 
The  proper  inference  to  be  drawn  from  the  testimony  is 
one  regarding  which  different  persons  may  honestly  dis- 
agree. The  case  seems  to  fall  within  the  principle  an- 
nounced in  Habig  v.  Layncj  38  Nebr.,  743,  wherein  it  U 
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held  that  where  the  evidence  is  uncontradicted,  and  rea- 
sonable men  might  draw  different  conclusions  therefrom, 
it  is  for  the  jury,  and  not  the  court,  to  say  what  inference 
is  warranted  by  the  evidence. 

Another  reason  why  the  verdict  should  stand,  unless 
clearly  wrong,  is  that  heretofore  a  verdict  for  the  plain- 
tiff, by  direction  of  the  court,  and  judgment  thereon,  on 
error  to  this  court,  has  been  reversed,  and  the  case  re- 
manded for  new  trial.  Fuller  v.  Broionelly  48  Nebr., 
145.  The  cause  was  then  reversed  because  of  the  exclu- 
sion of  testimony  offered  to  prove  the  property  in  con- 
troversy had  become  trade  fixtures.  The  case  was  again 
tried  in  the  district  court,  resulting  in  a  verdict  and  judg- 
ment for  the  defendant,  which,  upon  appeal  to  this  court, 
was  again  reversed  and  remanded  because  of  the  form  of 
the  findings  in  the  verdict.  Brotcnell  v.  Fuller^  57  Nebr., 
368.  A  third  trial  has  been  had  in  the  district  court  and, 
upon  the  issues  joined,  a  verdict  has  again  been  returned 
by  the  jury  for  the  defendant  Fuller.  After  the  three 
trials,  the  first  verdict  being  in  favor  of  one  party,  the 
two  succeeding  in  favor  of  the  other,  following  the  rule 
in  Summers  v.  SimmSy  58  Nebr.,  579,  the  verdict  should  not 
be  disturbed,  unless  there  is  clearly  a  lack  of  suflftcient 
evidence  to  support  it 

We  hold  that  the  jury  were  warranted,  under  the  evi- 
dence, in  reaching  the  conclusion  evidenced  by  their  ver- 
dict, and  the  judgment  is,  therefore, 

Affirmed. 


g  MJl  State  of  Nebraska,  ex  rel.  Seth  Thomas  Clock  Com- 
pany, V.  Board  of  CJounty  Commissioners  of  Cass 
County. 

Filed  Septembeb  19, 1900.    No.  11,199. 

1.  Reason  for  Conduct:  Estoppel  bt  Declaration.  Where  a  party 
gives  a  reason  for  his  decision  and  conduct  touching  a  matter 
U^yolved  m  controversy,  he  is  estopped,  after  litigation  has  !»• 
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gun,  from  changing  his  ground  and  putting  his  conduct  upon 
another  and  different  consideration.  Ballon  v.  Shettoood,  32 
Nebr.,  666,  followed. 

2.  Beason  for  Bule.    The  right  to  invoke  the  above  rule  rests  upon 

proof  of  the  conduct  of  the  parties  before  litigation  is  begun, 
and  is  not  rendered  unavailable  because  other  issues  are  raised 
by  the  pleadings. 

3.  Statute:    MAin>AMTJ8:    Pleading.    Under  section  652  of  the  Code, 

regulating  mandamus,  the  plaintiff  may  on  the  trial  avail  him- 
self of  any  valid  objection  to  new  matter  contained  in  the  an- 
swer as  to  its  sufficiency,  or  by  proof  in  denial  or  by  way  of 
avoidance. 

4.  Contract:   Terms:    Evidence  Aliitnde.    A  contract  will  generally 

be  construed  solely  by  reference  to  its  own  language  and  terms; 
but  where  the  language  is  uncertain  or  ambiguous,  other  evi- 
dence may  be  considered,  not  for  the  purpose  of  contradiction, 
but  to  explain  the  uncertainty  or  ambigfuity. 

5.  :     :     :     Conbtruotion:     Conduct    of    Parties. 

Where  both  i>arties  to  a  contract,  regarding  which  there  may 
be  doubt  or  imcertainty  as  to  a  proper  construction,  by  their 
actions  under  and  with  reference  to  it,  and  with  knowledge  of 
its  terms,  have  given  to  such  contract  one  and  the  same  con- 
struction, it  is  generally  a  safe  rule  to  adopt  such  construction. 

ft.  :    iNDiviDTJAi.  Signature:    Agent:    Principal.    A  contract, 

even  though  signed  by  the  agent  individually,  will  be  held  to 
be  the  contract  of  the  prinicpal,  if  it  appear  by  its  terms  that 
it  was  intended  and  executed  as  the  contract  of  the  principal. 

7.  Bes  Adjudicata:  Question  Expressly  Decided:    Questions  Neces- 

BARiLT  Inyolted.  A  question  once  decided  by  this  court  in  the 
trial  of  a  case  will  be  held  to  be  the  law  of  the  case  during 
its  future  course  of  procedure,  and  will  not  be  overturned  un- 
less manifestly  incorrect.  This  rule  applies,  not  only  to  points 
expressly  decided,  but  to  all  questions  presented  in  the  record 
and  necessarily  involved  in  the  decision  rendered. 

8.  Questions  of  Law:   Questions  of  Factt.    The  above  rule  applies  to 

questions  of  law  and  not  of  fact,  where  the  conclusion  reached 
is  based  upon  testimony  materially  different. 

9.  Claim  Against  County:    Designation  of  County:    Irregularity. 

A  claim  in  favor  of  a  party  for  property  sold  to  a  county  under 
a  contract  with  the  county,  wherein  it  is  recited  that  the  prop- 
erty was  sold  to  the  county  commissioners  of  such  county  as 
per  agreement,  held  to  be  a  claim  against  the  county,  and  the 
failure  to  desigfnate  the  county  by  name  as  debtor  was  only  ai^ 
irregularity  which  did  not  ftfTect  the  validity  of  the  claim, 
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10.  Bellvery  is  Tiling.    A  claim  is  filed  when  delivered  to  the  county 

derk  to  be  aoted  upon  by  the  xsonnty  board,  even  though  the 
clerk  fail  to  indorse  upon  such  claim  the  fact  and  time  of  the 
filing  thereof. 

11.  Power  of  Board:    Statutib.    The  power  and  jurisdiction  of  the 

county  board  to  act  upon  claims  is  derived  from  section  23, 
article  1,  chapter  18,  Compiled  Statutes,  1899,  and  not  from 
section  37  of  said  chapter. 

12.  Statute:   Jubisdiction.    Section  37  regulates  the  grant  of  power 

and  mode  of  procedure  in  the  allowance  of  claims  against  the 
county,  and  the  failure  to  observe  its  provisions  does  not  de- 
prive the  commissioners  of  a  county  of  jurisdiction  to  act  upon 
claims  against  the  county. 

13.  Evidence:    Fuvdino.     Evidence  examined,  and  found  not  to  sup- 

port a  finding  by  the  trial  court  that  one  C.  M.  Wickersham 
was  doing  business  as,  and  under  the  assumed  name  of,  S.  L. 
Wickersham. 

14.  Bes  Adjudicata.    Former  holding  of  this  court  «ub  to  the  agency 

of  S.  L.  Wickersham  adhered  to. 

Error  to  the  district  court  for  Cass  county.  Tried 
below  before  Ramsey,  J.  Reversed.  Rehearing  granted. 
Opinion  modified. 

Alfred  W,  Agee,  Byron  Clark  and  (7.  A.  Rauols,  for  pliuji- 
tiff  in  error. 


Matthew  Gering  and  Samuel  M.  Chafmiany  contra. 

HOIrCOMB,  J. 

Mandamus  proceedings  were  instituted  in  the  district 
court  for  the  purpose  of  requiring  respondents,  as  county 
commissioners,  to  enter  an  order  on  the  county  clerk  to 
draw  a  warrant  in  favor  of  relator,  and  to  require  the 
clerk  to  draw  such  warrant  for  the  purpose  of  payment 
of  a  claim  in  favor  of  relator,  theretofore  allowed  by  said 
commissioners.  Respondents  declined  to  comply  with  the 
request  of  the  relator  because,  as  claimed  by  them,  a  war- 
rant had  already  been  drawn  and  delivered  to  relator's 
agent  and  paid,  thereby  constituting  full  payment  for  the 
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claim  so  allowed.  The  case  was  tried  and  brought  to  this 
court  for  review.  The  opinion  is  reported  in  53  Nebr., 
767.  It  was  there  held  that  no  payment  had  been  made, 
as  claimed,  and  that  relator's  right  to  the  warrant  for  the 
amount  of  his  claim  as  allowed  by  the  county  commis- 
sioners, together  with  legal  interest,  was  conclusively  es- 
tablished. The  judgment  of  the  lower  court  was  reversed 
and  the  case  remanded.  Upon  a  retrial  of  the  case  an 
amended  answer  was  filed  by  the  respondents,  entirely 
changing  the  issues  from  those  raised  on  the  first  trial. 
From  a  careful  examination  of  the  record,  and  briefs  of 
counsel,  we  are  of  the  opinion  that  on  the  first  trial  the 
only  defense  existing  that  could  be  interposed  with  rea- 
sonable hope  of  success  was  presented.  The  defense  thus 
interposed,  viz.,  payment,  being  finally  determined  ad- 
versely to  the  respondents,  a  new  trial  was  had,  and  the 
case  is,  after  several  years  of  delay  and  the  attendant 
concomitants  of  litigation, — accumulated  costs  and  inter- 
ests,— again  presented  for  consideration. 

Notwithstanding  the  change  in  issues  as  raised  by  the 
amended  answer,  it  is  insisted  by  the  relator  that,  re- 
spondents having  based  their  refusal  to  allow  the  war- 
rant ui>on  the  ground  of  prior  payment,  they  are  now  es- 
topped from  changing  their  ground  and  resisting,  as  is 
sought  to  be  done,  upon  the  plea  that  no  contract  existed 
or  had  been  entered  into  between  relator  and  respondents, 
and  that  no  claim  was  ever  allowed  in  relator's  favor,  and 
that  nothing  is  or  has  been  due  from  respondents  to  re- 
lator as  claimed.  We  think  there  is  much  merit  in  this 
.  contention.  A  contract  was  in  fact  entered  into,  although 
it  is  now  claimed  with  a  different  party  than  relator.  The 
clock  was  furnished  in  accordance  with  the  terms  of  the 
contract,  and  a  claim  for  the  amount  due  under  that  con- 
tract presented  in  favor  of  relator  and  against  the  county, 
and  by  the  commissioners  passed  upon,  approved  and  al- 
lowed. A  warrant  was  drawn  and,  as  determined  in  the 
prior  case,  delivered  to  a  party  wholly  unauthorized  to 
receive  it,  which  in  law  constitutes  po  payment;  and  a 


570  NEBRASKA  REPORTS.  [Vol.  60 

Btate  y.  Board  of  County  Commissionen  of  Cass  County. 


refusal  to  draw  and  deliver  to  relator  a  warrant  in  pur- 
suance of'  the  allowance  of  the  claim  was  solely  on  the 
ground  of  the  alleged  prior  payment  These  matters  were 
all  contested  and  finally  adjudicated  adversely  to  the  re- 
spondents. It  would  be  a  remarkably  strange  commen- 
tary on  the  procedure  in  the  administration  of  justice  if, 
when  these  matters  had  been  finally  adjudicated  ad- 
versely to  the  respondents,  they  should  be  permitted  to 
change  their  hold  entirely  and  plead  that  there  was  in 
fact  no  contract  and  no  claim  presented  or  allowed,  and 
that  nothing  whatever  was  due  to  the  relator  on  account 
of  such  transaction.  It  is  hard  to  conceive  where  litiga- 
tion would  end,  if  parties  were  permitted  to  try  their 
action  upon  one  ground  at  one  time,  and  upon  an  entirely 
different  and  inconsistent  ground  when  the  first  question 
had  been  determined  advereely.  It  seems  to  us  that  the 
reason  for  the  rule  invoked  by  the  relator  could  hardly 
be  more  apparent  than  in  the  present  case.  It  has  been 
announced  in  this  jurisdiction,  as  well  as  in  many  others, 
that  "where  a  party  gives  a  reason  for  his  decision  and 
conduct  touching  a  matter  involved  in  controversy,  he 
is  estopped  after  litigation  has  begun  from  changing  his 
ground  and  putting  his  conduct  upon  another  and  differ- 
ent consideration."  The  foregoing  may  now  be  regarded 
as  a  settled  rule  of  law  of  this  court.  Ballou  v.  Shenwody 
32  Nebr.,  666;  Frenzer  v.  Dufrene,  58  Nebr.,  432;  Railmy 
Company  v.  McCarthy,  96  U.  S.  258. 

It  is  urged  by  the  respondents  that  after  a  general  re- 
versal upon  an  appeal  to  a  court  of  last  resort  and  the  re- 
manding of  the  case  for  new  trial,  the  issues  may  be  re- 
formed. In  a  proper  case,  this  is  conceded.  But  even  if 
counsel's  contention  in  this  respect  be  true,  it  does  not 
follow  that  the  rule  of  law  before  referred  to  does  not  ap- 
ply in  full  force.  It  is  contended  that,  no  objection  hav- 
ing been  interposed,  the  right  to  invoke  the  rule  claimed 
is  thereby  waived.  We  do  not  so  regard  it  The  relator 
properly  pleaded  facts  showing  it  entitled  to  the  relief 
sought  and  the  ground  upoi^  which  the  respondents  re- 
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fused  to  act.  The  answer  denies  these  statements  and 
pleads  other  facts  which  defendants  seek  to  interpose  as  a 
defense  to  relator's  claim.  The  right  to  invoke  the  rule 
arises  by  reason  of  the  conduct  of  parties  as  established 
by  the  evidence  before  litigation  has  begun,  and  is  not 
rendered  unavailable  because  of  other  issues  raised  by 
the  pleadings.  The  ground  upon  which  respondents  re- 
fused to  act,  when  proved  or  admitted,  operates  as  an 
estoppel  against  the  interposition  of  the  other  defenses 
pleaded  in  the  answer.  The  very  essence  of  the  rule  and 
object  sought  is  to  prevent  a  change  of  ground  of  conduct 
relative  to  matters  in  controversy  assumed  before  litiga- 
tion, after  the  adverse  party  has  been  driven  to  the  courts 
to  establish  his  rights  to  the  relief  claimed.  The  reason 
for  the  rule  is  made  quite  obvious  by  the  course  of  the 
present  litigation.  Again,  by  section  652  of  the  Code, 
governing  the  subject  of  mandamus,  it  is  especially  pro- 
vided that  "if  an  answer  be  made  containing  new  matter, 
the  same  shall  not  in  any  respect  conclude  the  plaintiff, 
who  may,  on  the  trial  or  other  proceeding,  avail  himself 
of  any  valid  objection  to  its  sufficiency,  or  may  counter- 
vail it  by  proof,  either  in  direct  denial  or  by  way  of  avoid- 
ance." For  these  reasons  we  think  the  rule  entirely  ap- 
plicable to  the  case  at  bar. 

But  to  proceed  directly  to  the  contention  of  the  respond- 
ents, that  no  contract  was  in  fact  consummated  between 
relator  and  respondents,  we  must  also  resolve  that  propo- 
sition in  favor  of  relator.  The  contract  was  entered  into 
between  S.  L.  Wickersham,  representing  the  Seth  Thomas 
Clock  Company,  party  of  the  first  part,  and  the  county 
of  Cass,  represented  by  the  county  commissioners,  party 
of  the  second  part.  It  provided  for  furnishing  and  prop- 
erly constructing  a  tower  clock  in  the  county  court  house, 
for  which  the  county  agreed  to  pay  |981.  It  was  signed 
in  the  name  of  S.  L.  Wickersham  without  designation  as 
agent  or  otherwise  than  as  in  an  individual  capacity, 
and  by  two  of  the  county  commissioners,  representing  the 
party  of  the  second  part    Under  the  terms  of  the  agree- 


572  NEBRASKA  EEPORTS.  [Vol.  60 

state  V.  Bocurd  of  County  Commisaloners  of  Caas  Countr- 

ment  the  clock  was  furnished  by  the  relator  and  a  claim 
presented  for  the  sum  agreed  to  be  paid  "as  per  agree- 
ment." With  reference  to  the  claim  of  respondents  that 
the  contract  was  that  of  Wickersham  and  not  that  of  the 
relator,  it  is  proper  to  say,  first,  a  contract  must  generally 
be  construed  by  reference  to  its  own  terms  and  condi- 
tions; but  in  cases  of  ambiguity  or  uncertainty,  other 
evidence  is  admissible,  not  by  way  of  contradiction,  but 
in  explanation  of  the  uncertain  and  ambiguous  terms; 
second,  in  cases  of  doubt  and  uncertainty,  the  court  will 
look  to  the  subsequent  acts  of  the  parties  under  the  con- 
tract; and  third,  where  both  parties  to  a  contract,  with 
knowledge  of  its  terms,  by  their  action  under  it,  have 
given  it  the  same  construction,  it  is  generally  a  safe  rule 
to  adopt  such  construction.  ScJiool  District  v.  Estes,  13 
Nebr.,  52;  Hale  v.  Sheekan^  52  Nebr.,  184,  and  cases  therein 
cited.  The  tendency  of  all  evidence  throughout  the  entire 
proceedings,  until  the  former  opinion  of  this  court  wa^* 
filed,  is  to  establish  the  contract  as  being  one  between 
the  relator  and  respondents.  The  parties,  during  all  this 
time,  have  so  treated  it,  and  it  may  now,  we  think,  with 
reasonable  assurance  of  correctness,  be  regarded  as  the 
contract  of  the  parties  to  the  suit.  Upon  the  point  of  the 
agent's  part  in  the  execution  of  the  contract  and  his  sig- 
nature thereto  rather  than  that  of  the  principal,  we  think, 
from  an  inspection  of  the  contract,  it  may  be  said  to  be 
the  contract  of  the  clock  company.  The  agent  represents 
himself  as  representing  the  clock  company.  The  clock 
is  to  be  furnished  by  the  company.  There  is  nothing  save 
the  signatures  from  which  the  inference  may  arise  that 
the  agent  is  acting  not  for  the  company  but  on  his  own 
behalf.  It  is  held  by  this  court  that  it  is  suflScient  if,  from 
the  terms  of  the  instrument  itself,  or  any  other  matter 
therein,  it  appears  that  the  party  intended  it  as  the  agree- 
ment of  the  principal,  and  if  his  name  appeared  therein, 
however  informally,  it  may  be  signed  by  the  agent. 
Wheeler  v.  Walden^  17  Nebr.,  122;  McWilliams  v.  LatcJess, 
15  Nebr.,  X31;  Baker  v.  Ohamblesy  4  Greene  [la.],  428.   We 
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are  of  the  opinion,  from  the  contract  itself,  as  well  as  the 
construction  placed  thereon  by  the  parties  to  it,  that  the 
contract  was  one  between  the  relator  and  respondents 
acting  as  commissioners  of  said  county. 

Another  view  of  the  subject  worthy  of  notice  is  that 
upon  the  first  trial  of  this  case  the  same  contract  was 
under  consideration  as  the  basis  of  relator's  right  to  the 
relief  therein  sought,  and  that  the  construction  therein 
given,  where  it  is  held  to  be  a  contract  between  relator 
and  respondents,  has  become  the  law  of  the  case,  and 
will  not  be  overturned  unless  manifestly  incorrect.  Lfonr 
V.  Starkey,  20  Nebr.,  586;  Shamp  v.  Meyer,  20  Nebr.,  223; 
Meyer  v.  Shampy  51  Nebr.,  424;  City  of  Hastings  v.  Fox- 
urorthy,  45  Nebr.,  676;  Todd  v.  Houghton,  59  Nebr.,  538.  If 
it  be  said  that,  in  the  first  opinion,  the  point  as  to  who 
the  contracting  parties  were  was  not  directly  decided, 
then  it  may  be  said  to  fall  within  the  following  rule, 
which  will  be  found  in  Hayden  v.  FredcricJcson,  59 
Nebr.,  141:  "Where  a  cause  is  brought  a  second 
time  into  this  court,  the  first  decision  will  be  deemed 
the  law  of  the  case,  not  merely  as  to  the  points  expressly 
decided,  but  to  all  questions  presented  by  the  record,  and 
necessarily  involved  in  the  decision,  and  ordinarily  will 
not  be  re-examined.'^  That  a  contract  existed  between 
the  parties  in  this  action  was  obviously  and  necessarily 
Involved  and  determined  in  the  opinion  first  rendered. 
See,  also,  Home  Fire  Ins.  Co.  v.  Johansen,  59  Nebr.,  349. 

It  is  urged  that,  because  an  issue  as  to  the  existence  of 
the  contract  is  raised  in  the  second  trial  for  the  first  time, 
the  rule  does  not  apply,  and  we  are  cited  to  the  language 
of  Judge  Beese  in  Lane  v.  Starkey,  supra,  in  support  of 
counsel's  view  on  that  point  We  do  not  think  this  case 
comes  within  the  exception  referred  to.  The  construction 
of  the  contract  under  consideration  is  a  question  of  law 
rather  than  of  fact,  and  while  evidence  may  be  admitted 
to  explain  its  terms  when  uncertain  or  ambiguous,  or  to 
show  the  conduct  of  parties  with  reference  to  a  practical 
construction  of  it,  this  does  not  change  the  character  of 
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the  proposition  to  be  decided,  nor  does  it  render  it  a  ques- 
tion of  fact  to  be  determined  according  to  the  evidence  in 
each  particular  case  or  in  different  stages  of  the  trial  of 
the  same  case.  It  having  been  determined  in  the  first 
trial  that  the  contract  was  one  between  the  relator  and 
respondents,  this  decision  should  be  adhered  to  as  a  final 
adjudication  of  the  matter,  unless  it  appears  clearly 
wrong.    City  of  Hastings  v.  Foxworthy^  supra. 

It  is  next  urged  that  the  relator  is  not  entitled  to  the 
relief  prayed  for,  because,  first,  no  claim  against  the 
county  has  ever  been  presented;  second,  no  claim  was 
ever  filed;  and  third,  the  claim  presented  was  not  verified 
as  required  by  section  37,  article  1,  chapter  18,  CJompiled 
Statutes,  1899.  These  objections  will  be  considered  to- 
gether. While  the  claim  presented  recites  the  names  of 
the  commissioners,  and  describes  them  as  commissioners 
of  Cass  county,  it  shows  upon  its  face  that  it  is  a  claim  in 
favor  of  relator  for  putting  up  complete  a  tower  clock 
with  attachments  in  the  court  house  as  per  agreement 
It  is  apparent  from  an  examination  of  the  bill,  and 
especially  in  connection  with  the  contract  referred  to, 
that  it  is  a  claim  against  the  county  and  describes  the 
commissioners  in  their  official  capacity  and  as  the  repre- 
sentatives of  the  county.  At  most,  it  was  only  an  irregu- 
larity which  might  have  been  taken  advantage  of  in  con- 
nection with  its  approval,  which  in  no  way  affects  the 
jurisdiction  of  the  commissioners  or  their  authority  to 
act;  their  action  therein  without  objection  would  be 
treated  as  a  waiver  of  the  irregularity.  The  contract  was 
with  the  county,  by  which,  according  to  its  terms,  a  cer- 
tain sum  was  to  be  paid  by  the  county  for  the  clock  when 
completed,  and  a  claim  was  presented  for  this  amount 
in  pursuance  of  such  agreement.  The  claim  was  deliv- 
ered to  the  clerk  to  be  acted  upon  by  the  board,  and  was 
by  them  approved  and  allowed.  The  failure  of  the  clerk 
to  indorse  upon  the  claim  the  fact  and  time  of  filing  in  no 
way  militates  against  its  validity.  The  fact  that  it  was 
filed,  that  is,  deposited  with  the  clerk  to  be  preserved  in 
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his  office,  and  acted  upon  by  the  board  of  county  commis- 
sioners, is  abundantly  proven  by  the  evidence;  and  the 
further  fact  that  it  was  received  by  the  board  and  acted 
upon  is  confirmatory  of  its  filing,  and  is  sufficient  to  show 
its  due  presentation  and  allowance  against  the  county. 
The  want  of  any  verification  of  the  claim,  showing  it  to 
be  just  and  true,  is  worthy  of  more  serious  consideration. 
It  is  contended  that  the  action  of  the  board  upon  an  un- 
verified c^alm  of  this  character  is  null  and  void,  the  board 
being  entirely  without  jurisdiction.  We  are  disposed  to 
the  view  that  this  proposition  has  also  been  adjudicated 
in  the  former  trial  adversely  to  the  respondents,  and  the 
rule  already  referred  to  is  applicable  here.  If,  as  claimed, 
action  of  the  commissioners  is  void  for  want  of  jurisdic- 
tion, that  fact  could  be  raised  in  any  stage  of  the  pro- 
ceedings, and  having  been  raised,  it  was  there  determined 
that,  at  most,  it  was  an  irregularity,  not  jurisdictional  in 
its  nature,  which  had  been  waived  by  the  parties  because 
not  seasonably  presented.  State  v.  Board  of  Commissioners 
of  Cass  County,  53  Nebr.,  767.  But,  conceding  the  matter 
is  not  res  adjudicata,  we  think  the  determination  of  the 
question  must  result  adversely  to  the  respondents.  By 
section  22  of  the  chapter  referred  to,  counties  have  au- 
thority and  power  "to  make  all  contracts  and  to  do  all 
other  acts  in  relation  to  the  property  and  concerns  of  the 
county,  necessary  to  the  exercise  of  its  corporate  powers." 
Section  23  provides  that  the  county  board  shall  have 
power  "to  examine  and  settle  all  accounts  against  the 
county,  and  all  accounts  concerning  the  receipts  and  ex- 
penditures of  the  county."  By  section  37,  the  one  relied 
upon  in  support  of  respondent's  contention,  it  is  provided 
that  all  claims  against  the  county  shall  be  verified  and 
filed  with  the  county  clerk,  and  also  how  appeals  may  be 
taken  by  the  party  aggrieved;  and  section  38  provides 
for  an  appeal  by  a  taxpayer  from  the  allowance  of  any 
claim.  In  PerUns  County  v.  Keith  County,  58  Nebr.,  323, 
326,  it  is  said,  with  reference  to  sections  23  and  37,  by 
Judge  Sullivan,  writing  the  opinion  of  the  court:  "From 
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the  language  just  quoted  it  is  entirely  clear  that  section 
37  is  not  a  grant  of  power  to  the  county  board,  but  rather 
a  provision  regulating  the  exercise  of  the  power  granted 
in  section  23."  The  authority  or  jurisdiction  of  the  com- 
missioners to  act  upon  claims  against  the  county  is  de- 
rived from  section  23,  and  not  from  section  37.  The 
omission  to  verify  would  not  deprive  the  board  of  commis- 
sioners of  jurisdiction  or  authority  to  act.  Myers  v.  Mc- 
Gavock,  39  Nebr.,  843;  TrumhU  v,  Williams,  18  Nebr.,  144; 
County  of  Clinton  v.  Pace,  59  111.  App.,  576.  The  same 
question  herein  presented  was  before  the  court  in  State 
V.  Gather,  22  Nebr.,  792,  where  the  answer  alleged  that 
the  account  upon  which  the  writ  of  mandamus  was  asked 
had  never  been  verified.  It  is  there  said,  p.  796:  "There  is 
a  denial  of  the  authority  of  the  county  board,  in  1884,  to 
maJs:e  the  allowance,  and  it  is  claimed  that  there  is  no 
verified  account  filed  with  the  board.  But  the  account 
evidently  had  been  pending  before  such  board  for  a  num- 
ber of  years  and  had  been  acted  upon  by  it.  There  is  no 
claim  of  fraud  or  undue  means  in  procuring  the  allow- 
ance of  the  account,  and  the  allegations  are  too  vague 
and  indefinite  to  constitute  a  defense." 

It  is  pleaded  in  the  answer  last  filed  that  the  contract 
was  entered  into  between  the  county  and  one  C.  M. 
Wickersham,  doing  business  in  the  name  of  S.  L.  Wicker- 
sham,  and  that  payment  w^as  made  to  the  said  0.  M. 
Wickersham,  as  S.  L.  Wickersham,  as  the  party  rightfully 
entitled  thereto  under  said  contract.  Much  testimony  is 
submitted  to  prove  that  0.  M.  and  S.  L.  Wickersham  are 
one  and  the  same  person.  Since  respondents  have  aban- 
doned the  plea  of  payment  to  relators,  and  deny  the  exist- 
ence of  a  contract,  or  that  any  dealings  have  been  had 
with  the  company,  by  which  any  indebtedness  has  ac- 
crued to  it,  we  think  the  question  of  the  identity  of  S.  L. 
Wickersham  is  immaterial.  This  question  becomes  ma- 
terial in  this  transaction  only  for  the  purpose  of  deter- 
mining whether  payment  was  made  to  a  person  author- 
ized to  receive  it  on  behalf  of  the  relator.    In  the  tormer 


Vol.  60]  SEPTEMBEK  TERM,  1900.  87T 


Peterson  v.  Martin. 


opinion  it  is  held  that  payment  to  C.  M.  Wickersham  was 
without  authority,  and  did  not  relieve  the  county  from 
liability  of  payment  to  the  clock  company,  or  to  those 
authorized  to  receive  payment  on  its  behalf.  But  con- 
ceding this  question  to  still  be  material,  we  find  nothing 
in  the  evidence  to  justify  a  change  of  the  view  first  ex- 
pressed, to  the  effect  that  the  payment  claimed  to  have 
been  made  was  to  one  unauthorized  to  receive  it,  and 
that  0.  M.  and  S.  L.  Wickersham  are  different  persons. 
The  views  then  expressed  are  controlling  of  the  proposi- 
tion now,  and  should  be  adhered  to,  notwithstanding  the 
additional  testimony  submitted  on  the  proposition. 

The  judgment  of  the  lower  court  is  reversed,  and  the 
cause  remanded  with  directions  to  award  a  peremptory 
writ  of  mandamus,  as  prayed  for  by  relator. 

Judgment  aocordinglt. 

The  foregoing  opinion  was  modified  as  follows: 

November  21,  1900. 
The  opinion  and  judgment  filed  and  entered  in  this 
case  September  19,  1900,  modified  to  the  extent  that  the 
cause  is  remanded  with  directions  to  award  a  peremptory 
writ  of  mandamus,  as  prayed  for  by  relator,  for  the  issu- 
ance of  a  warrant  on  the  treasurer  of  Cass  county  for  the 
amount  of  the  claim  theretofore  presented  and  allowed 
by  the  board  of  county  commissioners  of  said  county. 


Anders  O.  Peterson  v,  Hamilton  Martin. 

Filed  Octobeb  3, 1900.    No.  9,268. 

1.  Error:    Parties:    Privies:    Petition  m  Ebbob.     Only  parties  to 
a  judgment,  or  their  privies,  can  •successfully  prosecute  a  peti- 
tion in  error. 
41 
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2.  Finding:    Conflicting  Etidence.     A  finding  based   on   evidence 

fairly  conflicting  will  not  be  disturbed  on  review. 

3.  Beversal:   Witness:    Impropeb  Question:    Permission  to  Answer: 

Error.  A  reversal  can  not  be  based  upon  the  permitting  of  a 
witness  to  answer  an  improper  question  where  the  answer  was 
not  unfavorable  to  the  complaining  party. 

Kkuor  to  the  district  court  for  Douglas  county.    Tried 
below  before  Scott,  J.    Affirmed. 

Jefferis  &  Crawford  and  W.  B.  Gomstock,  for  plaintiff  in 
error. 

J.  L.  Kaley,  contra, 

NORVAL,  O.  J. 

Hamilton  Martin  sued  Andrew  O.  Peterson  to  recover 
commissions  for  the  sale  of  certain  real  estate  situate  in 
the  city  of  Omaha  alleged  to  have  beeri  earned  under  a 
specific  contract  of  employment.  The  answer  denies  the 
making  of  the  contract  set  forth  in  the  petition,  and  avers 
that  plaintiff  was  the  agent  of  one  Cameron,  the  pur- 
chaser of  the  property,  and  employed  by  him  to  effect 
the  purchase  and  sale,  and  defendant  contended  that 
said  Cameron  alone  was  to  pay  plaintiff  his  commis- 
sions in  the  transactions.  The  reply  consisted  of  a 
general  denial  of  the  averments  of  the  answer.  Plaintiff 
recovered  a  verdict  and  judgment,  and  to  obtain  a  re- 
versal thereof,  Anders  O.  Peterson  has  prosecuted  error 
proceeding.  The  petition  in  error  vei^y  properly  might 
be  dismissed,  because  by  it  there  is  sought  to  be  reviewetl 
no  judgment  or  final  order  rendere<l  against  Anders  0. 
Peterson,  the  plaintiff  in  error,  but  judgment  obtained 
against  Andrew  O.  Peterson  only  is  by  this  proceeding 
asked  to  be  reversed.  It  is  firmly  settled  that  only  parties 
to  a  judgment,  or  their  privies,  can  prosecute  error  pro- 
ceeding. BnrliJiffton  &  M.  R.  R,  Co,  v.  MaHin^  47  Nebr., 
56.    Inasmuch  as  a  decision  adverse  to  plaintiff  in  error 
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can  not  be  avoided  when  the  case  is  considered  on  its 
merits,  we  shall  adopt  that  method  in  disposing  of  the 
cause. 

It  is  first  urged  that  the  verdict  is  without  evidence  to 
support  it,  because  the  existence  of  a  specific  contract  of 
employment  and  for  payment  of  commission  was  not  es- 
tablished upon  the  trial.  In  the  brief  of  plaintiff  in  error 
is  set  out  portions  of  the  testimony  of  plaintiff  below, 
which  testimony  alone  may  be  insufficient  to  support  the 
finding  of  the  jury,  but,  when  taken  in  co*nnection  with 
the  evidence  adduced  on  the  trial  and  contained  in  the 
bill  of  exceptions,  was  sufficient  to  make  out  the  case  of 
plaintiff  in  the  lower  court.  Not  only  are  the  proofs  suffi- 
cient to  establish  that  Martin  sold  Peterson  the  property, 
but  that  the  authority  was  by  express  contract  conferred 
upon  the  latter  to  make  the  sale  for  a  stipulated  commis- 
sion, and  that  Peterson,  after  the  sale  was  effected,  agreed 
to  pay  the  commissions  which  had  been  earned.  It  is  a 
fact  that  the  defendant  introduced  ample  evidence  to 
sustain  his  defense  that  there  was  no  express  contract  of 
employment;  but  that  is  no  reason  for  disturbing  the 
verdict.  That  a  finding  based  upon  confiicting  evidence 
will  not  be  disturbed  on  review,  is  a  familiar  rule,  often 
invoked  by  litigants  and  applied  by  this  and  other  courts. 

Two  assignments  of  error  relating  to  the  rulings  of  the 
district  court  on  the  admission  of  testimony,  having  been 
waived  in  the  briefs  of  plaintiff  in  error,  will  not  be  no- 
ticed. 

Edward  T.  Peterson  was  called  and  examined  as  a  wit- 
ness by  the  defendant.  On  cross-examination  he  was 
asked,  "Were  you  present  at  his  place  of  business  during 
the  month  of  December,  1894,  near  the  corner  of  14th  and 
Nicholas  streets  in  this  city,  and  in  conversation  with  him 
there,  in  the  presence  of  Mr.  Monroe,  say  these  words,  or, 
in  substance,  that  'We  don't  deny  owing  Mr.  Martin' — 
meaning  the  plaintiff  in  this  case — 'a  commission  for  the 
making  of  the  sale  of  the  house  and  lot,'  in  controversy 
in  this  case?*'     It  is  argued  that  there  was  reversible 
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error  in  permitting  this  question  to  be  answered  over  the 
objections  of  the  defendant,  since  the  witness  was  not  a 
party  to  the  Suit,  and  no  statement  or  admission  made 
by  him  could  bind  the  defendant  in  any  way.  A  short 
answer  to  this  is  that  the  answer  of  the  witness  to  the 
question  was  favorable  to  the  party  calling  him. 

No  reversible    error   appearing   of   record,  the  judg- 
ment is 

Affirmed. 


Maria  Hellman  v.  David  Adler  &  Son.^-  Clothing 

Company. 

Filed  Octobeb  3, 1900.    No.  11,166. 

L.  Newly-Discovered  Evidence:  New  Trial:  Application:  Limita- 
tion. A  party  desiring  to  obtain  a  new  trial  on  the  ground  of 
newly-discovered  evidence  must  make  his  aplication  to  the  dijs- 
trict  court  within  one  year  from  the  date  of  the  judgment  in 
that  court. 


2. :    :    :    :    Cause  Pending  m  the  Supbemb 

Court.  The  district  court  has  authority,  for  one  year  after 
rendering  final  judgment  in  a  case,  to  entertain  an  application 
for  a  new  trial  on  the  ground  of  newly-discovered  evidence,  and 
grant  the  relief  demanded,  although  the  cause  may  be  pending 
""f or  review  in  the  supreme  court. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Dickinson,  J.    Afflmwd, 

Connell  &  Ives,  for  plaintiff  in  error. 

Mo7itgomery  &  Hall,  contra. 

Sullivan,  J. 

This  proceeding  in  error  has  for  its  object  the  reversal 
of  a  judgment  denying  Maria  Hellman's  application  for 
a  new  trial  based  upon  an  alleged  discovery  of  material 
evidence  after  the  adjournment  of  the  term  at  which  the 
case  of  David  Adler  d  Sons  Clothing  Co.  v.  Maria  Hellman 
was  decided.    The  final  decree  in  the  case  mentioned  was 
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rendered  in  February,  1895.  It  was  adverse  to  the  de- 
fendant, and  she  appealed  to  this  court,  where  the  decision 
of  the  district  court  was  affirmed  June  9, 1898.  It  appears 
from  the  record  that  the  petition  for  a  new  trial  was  dis- 
missed because  it  was  not  filed  within, the  time  limited  by 
section  318  of  the  Code  of  Civil  Procedure.  It  was  filed 
October  27,  1898;  more  than  three  years  aitex  the  final 
judgment  was  rendered  in  the  district  court,  but  within 
one  year  after  the  judgment  of  affirmance  was  pro- 
nounced. Counsel  for  the  plaintiff  in  error  contend  that 
their  application  was  seasonably  made,  because  the  final 
judgment  contemplated  by  the  limitation  law  is  the  ulti- 
mate decision  rendered  in  the  case,  whether  such  decision 
be  given  by  the  trial  court  or  by  this  court.  We  think 
counsel  are  wrong. 

The  policy  of  the  legislature  with  respect  to  the 
re-examination  of  the  issues  of  fact  once  tried  and 
determined  is  clearly  indicated  in  article  6  of  the  Civil 
Code.  A  party  claiming  a  new  trial  must  show  diligence; 
he  must  move  promptly.  Any  needless  delay,  any  inert- 
ness, on  his  part,  which  hinders  the  court  in  bringing  the 
litigation  to  a  speedy  conclusion  results  in  a  forfeiture  of 
the  statutory  right.  Section  316  is  as  follows:  "The 
application  for  a  new  trial  must  be  made  at  the  term  the 
verdict,  report  or  decision  is  rendered,  and,  except  for 
the  cause  of  newly  discovered  evidence  material  for  the 
party  applying,  which  he  could  not  with  reasonable  dili- 
gence have  discovered  and  produced  at  the  trial,  shall  be 
within  three  days  after  the  verdict  or  decision  was  ren- 
dered, unless  unavoidably  prevented."  Section  318  pro- 
vides: "Where  the  grounds  for  a  new  trial  could  not,  with 
reasonable  diligence,  have  been  discovered  before,  but 
are  discovered  after  the  term  at  which  the  verdict,  report 
of  referee,  or  decision  was  rendered  or  made,  the  appli- 
cation may  be  made  by  petition  filed  as  in  other  cases; 
*  *  *  but  no  such  petition  shall  be  filed  more  than  one 
year  after  the  final  judgment  was  rendered."  It  is  quite 
clear  from  the  sections  quoted  that,  if  the  new  evidence 
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is  discovered  during  the  term  at  which  the  cause  was 
decided,  although  after  the  decision  was  rendered,  the  ap- 
plication for  a  now  trial  must  be  made  at  that  term.  Un- 
der these  circumstances  the  law  exacts  of  the  unsucceps- 
ful  suitor  a  high  degree  of  diligence  as  the  price  of  a  new 
trial.  Why  should  it  be  less  exacting  after  the  adjourn- 
ment of  the  term  at  which  the  cause  was  decided?  If  a 
defeated  litigant  elects  to  abide  by  the  judgment  of  the 
district  couri:,  the  time  within  which  he  may  move  for  a 
new  trial  is  certainly  limited  to  one  year  from  the  date 
of  such  judgment.  Why  should  he  be  given  a  longer 
period  because  he  is  disposed  to  be  litigious?  Why 
should  he  be  permitted  to  lengthen  the  time  by  instituting 
an  appellate  proceeding  and  conducting  it  leisurely  to 
judgment?  We  can  not  believe  that  the  legislature  would 
have  required  a  party  to  be  expeditious  and  diligent  in 
applying  for  a  new  trial  at  one  stage  of  the  case  if  it  in- 
tended to  allow  him'  to  take  his  own  time  at  another 
stage.  The  period  of  limitation  should,  it  would  seem, 
begin  to  run  from  the  date  of  the  decision  in  the  district 
court,  for  the  tiial  there  may,  and  frequently  does,  sug- 
gest the  possible  existence  of  other  material  evidence 
The  trial  in  this  court,  however,  reveals  nothing  with  re- 
spect to  the  facts  of  the  case  that  was  not  known  before. 
The  petition  for  a  new  trial,  if  presented  in  apt  time, 
may  be  entertained  by  the  district  court  although  the 
cause  be  pending  in  this  court  for  review.  Such  is  the 
obvious  meaning  of  the  statute,  and  such  is  the  construc- 
tion given  like  statutes  in  other  jurisdictions.  Cook  r. 
Smith,  58  la.,  607;  Gibson  v.  Manly,  15  111.,  140.  A  party 
desiring  to  obtain  a  new  trial  under  the  provisions  of  sec- 
tion 318  of  the  Code  has,  therefore,  the  right  in  every  case 
to  make  his  application  within  one  year  from  the  date  <rf 
the  judgment  in  the  district  couri:,  and  that  court  has 
authority  to  entertain  his  petition  and  grant  the  relief 
demanded,  although  the  cause  may  be  pending  for  review 
in  this  court.  The  legislature  did  not  intend  to  say  that 
the  remedy  which  it  provided  should  be  available  under 
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all  circumstances  for  one  year,  and  might,  at  the  option 
of  the  complaining  party,  be  made  available  for  an  indefi- 
nitely longer  period.  This  conclusion  is  in  harmony  with 
the  dictum  of  Chief  Justice  Maxwell  in  Bradshaw  v. 
StaUy  19  Nebr.,  644. 
The  judgment  is 

Affirmed. 


Mabcus  Wittenberg  et  al.  v.  John  T.  Mollynbaux. 

Filed  Octobeb  3, 1900.    No.  11,347. 

1.  Contract  in  Bestraint  of  Trade:  Public  Policy.  Contracts  which 
impose  unreasonable  restraints  upon  the  exercise  of  any  busi- 
ness, trade  or  profession  contravene  sound  public  policy. 


2. :     :     Protection   to   Purchaber.     Partial     restraints 

upon  the  exercise  of  any  business,  trade  or  profession  are  not 
unreasonable  when  they  are  ancillary  to  an  actual  purchase  of 
property,  made  in  good  faith,  and  are  apparently  necessary  to 
afford  fair  protection  to  the  purchaser. 

3.  :  :  Monopoly.  But,  if  it  appears  that  the  main  pur- 
pose of  such  agreement  is  to  secure  a  monopoly,  and  that  the 
purchase  of  the  property  is  a  mere  incident  or  means  to  that 
end,  it  is  within  the  rule  applicable  to  ordinary  combinations 
in  restraint  of  trade  and  wiU  not  be  enforced. 

4.  Appellate  Court:    Subsequent  Appeal:    Review  of  Former  Ap- 

peal. It  is  not  permissible  for  an  appellate  court,  on  a  sub- 
sequent api>eal  of  a  cause,  to  reconsider  and  correct  an  errone- 
ous decision  made  by  it  in  the  same  case  on  a  former  appeal. 

6.  Bee  Adjudicata:  Obiter  Dicta.  The  rulings  upon  the  first  appeal 
settle  definitely,  for  the  purposes  of  the  litigation,  all  questions 
adjudicated;  but  mere  expressions  of  opinion  respecting  matters 
not  actually  involved  in  the  decision  have  no  binding  force. 

6.  Deed:  Covenant:  Public  Policy.  A  covenant  in  a  deed  for  the 
exchange  of  hotel  property  by  which  the  grantee  in  one  deed 
agrees  that  for  a  period  named  he  will  not  use  the  property 
acquired  by  him  for  hotel  purposes,  is  not  void  as  being  con- 
trary to  public  policy. 

7-  Franchise:  Innkeeper:  Duty  to  Public.  The  right  to  run  a 
hotel  is  not  a  franchise.  An  innkeeper  is  not  clothed  with  any 
authority  from  the  state,  and  he  owes  no  duty  to  the  public 
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except  to  render  to  all  who  come,  and  are  fit. to  be  received, 
fair  accommodations  at  fair  prices,  while  he  sees  fit  to  continue 
in  business. 

8.  Evidence:  Admitted  Facts.    It  is  not  necessarily  prejudicial  error 

to  receive  evidence  to  prove  admitted  facts. 

9.  Covenant:   Condition:    Waiver:    If  a  party  waive  a  covenant  con- 

,ditionalIy  and  the  condition  is  broken,  the  waiver  ceases  to  be 
effective  for  any  purpose. 

10.  Evidence:    Issue:    Revebsible  Error.    The  reception  of  evidence 

which  responds  to  no  issue  in  the  case,  but  which  is  incapable  of 
mischief,  is  not  reversible  error. 

11.  Best  Evidence.    The  best  evidence  of  which  a  case  is  in  its  nature 

susceptible  is  always  admissible  to  prove  the  fact  in  issue. 

12.  Compensatory  Damages:     Gains:     Losses.    A  party  may  recover 

for  gains  prevented  as  well  as  for  losses  sustained  when  sucii 
damages  are  not  only  certain,  but  are  the  natural  and  probable 
result  of  the  wrong  complained  of. 

13.  Witness:  Direct  Examination:  Tender.  A  party  to  avail  himself 

of  an  error  of  the  court  in  refusing  to  permit  a  witness  on  direct 
examination  to  answer  a  question,  must  make  a  formal  offer  to 
prove  the  fact  sought  to  be  elicited. 

14.  Evidence:   Error.    It  is  not  error  to  refuse  to  receive  evidence  of 

faots  admitted  by  the  pleadings. 

Error  to  the  district  court  for  Clay  county.  Tried 
below  before  Stubbs,  J.    Affirmed. 

G.  W.  Bemis  and  R.  0.  Brown,  for  plaintiffs  in  error. 

E.  E.  Hairgrove  and  Thomas  RyaUy  contra. 

Sullivan,  J. 

John  T.  MoIIyneaux  brought  this  action  in  the  district 
court  to  recover  damages  of  Marcus  Wittenberg  and  his 
co-defendants  for  breach  of  a  covenant  contained  in  a  deed 
of  conveyance.  In  June,  1889,  the  plaintiff  was  the  owner 
of  a  hotel  in  the  city  of  Sutton,  and  the  defendants  were 
at  the  same  time  the  owners  of  another  hotel  in  the  same 
city.  The  parties  agreed  to  exchange  their  properties, 
and  the  agreement  was  carried  into  execution.  The  con- 
veyance made  by  MoIIyneaux  to  the  defendants  provided 
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that  the  premises  therein  described  should  not  be  used 
for  hotel  purposes  for  a  period  of  two  years.  The  petition 
alleges  that  this  stipulation  has  been  violated,  and  that 
the  plaintiff  has  been  damaged  thereby.  Issues  wei'e 
joined  by  the  filing  of  an  answer  and  reply.  The  cause 
was  tried  to  a  jury,  and,  there  having  been  a  verdict  and 
judgment  for  the  plaintiff,  the  defendants  bring  the  rec- 
ord here  for  review,  alleging  error  in  the  admission  and 
exclusion  of  evidence,  and  in  the  giving  and  refusal  of 
instructions.  Many  of  the  rulings  assigned  for  error  as- 
sume that  the  covenant  upon  which  the  action  is 
grounded  is  valid  and  enforceable.  This  position  is  reso- 
lutely assailed  by  counsel  for  the  defendants.  They  con- 
tend that  there  being  only  two  hotels  in  Sutton,  the  clos- 
ing of  one  would  give  the  owner  of  the  other  a  monoply, 
and  that  such  a  result  would  be  prejudicial  to  the  inter- 
ests of  the  traveling  public  and  contrary  to  the  policy  of 
the  state.  We  think  the  restriction  upon  the  use  of  de- 
fendants' property  was  not  unlawful.  Contracts  which 
impose  unreasonable  restraints  upon  the  exercises  of  any 
business,  trade  or  profession  are  said  to  contravene  sound 
public  policy;  but  partial  restraints  are  not  deemed  to 
be  unreasonable  when  they  are  ancillary  to  an  actual 
purchase  of  property  made  in  good  faith,  and  are  appar- 
ently necessary  to  afford  fair  protection  to  the  purchaser. 
Although  such  agreements  tend  to  suppress  competition 
and  bring  about  conditions  favorable  to  the  creation  of 
monopolies,  they  are  in  harmony  with  the  policy  of  the 
state,  which  is  to  promote  commerce  by  facilitating  the 
sale  and  transfer  of  property.  Of  course  if  it  be  shown 
that  the  main  purpose  of  the  agreement  is  to  secure  a  mo- 
nopoly, and  that  the  purchase  of  the  property  was  a  mere 
incident  or  means  to  that  end,  it  is  within  the  rule  appli- 
cable to  ordinary  combinations  in  restraint  of  trade,  and 
will  not  be  enforced.  United  States  v.  Addyston  Pipe  & 
Steel  Co,,  85  Fed.  Rep.,  271,  46  L.  R.  A.  122;  Richardson  v. 
Buhl,  77  Mich.,  632;  People  t\  Milk  Exchange,  145  N.  Y., 
267;  State  v.  Nebraska  Disiilling  Co,,  29  Nebr.,  700;  State 
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t\  Standard  Oil  Co.,  49  Ohio  St.,  137;  DifitiUing  d  Cattle 
Feeding  Co.  v.  People,  156  111.,  448.  The  defendants  in  this 
case,  notwithstanding  the  contract  in  question,  were  at 
liberty  to  engage  in  the  hotel  business  at  Sutton;  so  was 
any  one  else  who  might  choose  to  do  so.  And  the  busi- 
ness might  be  established  and  carried  on  anywhere 
within  the  corporate  limits,  except  upon  the  premises 
formerly  owned  by  MoUyneaux.  Under  these  circum- 
stances, it  would  seem  that  the  public  interests  were  not 
formidably  threatened  by  the  restrictive  covenant,  which 
was  doubtless  designed  to  secure  to  the  plaintiff  the  pat- 
ronage of  his  old  customers.  But  the  suggestion  is  made 
that  when  the  case  was  first  here  it  was  intimated  that 
the  facts  alleged  in  the  answer  would,  if  proven,  consti- 
tute a  good  defense  to  the  action.  We  are  aware  of  the 
rule  that  forbids  an  appellate  court  to  reconsider  and 
correct,  on  a  subsequent  appeal  of  a  cause,  an  erroneous 
decision  made  by  it  on  a  former  appeal.  Ripp  v.  Hale, 
45  Nebr.,  567;  Coburn  v.  Watson,  48  Nebr.,  257;  Omaha 
Life  Ass^n  v.  Keitenhach,  55  Nebr.,  330;  Hay  den  v.  Frederick- 
son,  59  Nebr.,  141;  Leaviit  v.  Bell,  59  Nebr.,  595.  The  judg- 
ment rendered  by  this  court  when  the  cause  was  first 
here  is,  we  concede,  a  finality;  it  is  the  law  of  the  case,  an 
adjudication  binding  upon  the  parties,  and  settling  defi- 
nitely, for  the  purposes  of  the  litigation,  all  questions  ad- 
judicated. This  rule,  however,  does  not  apply  to  a  mere 
expression  of  opinion  in  regard  to  matters  not  actually 
involved  in  the  decision.  The  only  point  determined  in 
Molhjneaxix  v.  Wittenberg,  39  Nebr.,  547,  touching  the 
agreement  of  the  defendants,  was  that  the  district  court 
erred  in  holding  it  to  be  unenforceable.  The  legal  effect 
of  the  averments  of  the  answer,  except  those  relating  to 
the  waiver,  was  not  considered  by  the  court  and  was  not 
decided.  Upon  this  branch  of  the  case  our  conclusion  is 
that  the  restrictive  covenant  was  valid  when  made;  that 
events  subsequently  ai'ising  could  not,  and  did  not, 
render  it  invalid,  and  that,  therefore,  the  trial  court  did 
not  err  in  excluding  evidence  offered,  and  instructions  re- 
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quested,  on  the  hypothesis  that  such  covenant  was  null 
in  its  inception,  or  else  became  null  by  reason  of  the  fail- 
ure of  Mollyneaux  to  furnish  fair  and  reasonable  enter- 
tainment to  all  comers.  We  have  not  overlooked  the 
contention  of  counsel  that  the  public  has  a  special  inter- 
est in  hotels;  that  they  are  affected  with  a  public  use,  and 
that  it  is  contrary  to  public  policy  to  discontinue  the 
operation  of  a  business  of  this  kind.  The  first  answer 
to  this  argument  is  that  the  evidence  does  not  show  that 
the  Oakland  Hotel  was  in  operation  when  the  exchange 
of  properties  was  effected,  and  consequently  there  is  no 
proof  that  the  contract  made  only  one  hotel  to  run  where 
two  were  running  before.  The  second  answer  is  that  the 
right  to  run  a  hotel  is  not  a  franchise;  an  innkeeper  is 
not  clothed  with  any  authority  from  the  state,  and  he 
owes  no  duty  to  the  public,  except  to  render  to  all  who 
come,  and  are  fit  to  be  received,  fair  accommodations  at 
fair  prices,  while  he  sees  fit  to  remain  in  business.  The 
doctrine  established  by  such  cases  as  8t.  Joseph  &  D.  C, 
K.  Co.  V.  Ryan,  11  Kan.,  602;  Woodman  v.  Itmes,  47  Kan., 
26;  Gibbs  v.  Comolidated  Oas  Co.y  130  U.  S.,  396;  People  v. 
Chicago  Gas  Trust  Co.,  130  111.,  268,  and  West  Virginia 
Transportation  Co.  v.  Ohio  River  Pipe  Line  Co.,  22  W.  Va., 
600,  is  not  applicable  to  property  adapted  to  use  as  a 
hotel  or  actually  used  for  that  purpose. 

It  is  said  that  the  court  erred  in  permitting  Mollyneaux 
to  testify  to  the  fact  that  the  Oakland  Hotel,  the  one 
which  he  acquired  by  the  exchange,  was  incumbered  at 
the  time  the  exchange  was  made.  This  evidence  was 
offered  for  the  purpose  of  showing  that  there  was  an  ade- 
quate consideration  for  the  covenant  here  in  question. 
Such  proof  was  unnecessary;  it  was  immaterial,  but  we 
are  not  able  to  see  that  it  was  in  the  least  degree  preju- 
dicial. 

Other  assignments  of  error  are  grounded  upon  the 
theory  that  the  measure  of  damages  is  the  difference  be- 
tween the  loss  which  would  have  resulted  to  the  plaintiff 
from  the  operation  of  the  Occidental  Hotel  at  one  dollar 
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a  day  and  the  loss  resulting  from  its  operation  at  two  dol- 
lars a  day.  This  view  is  erroneous.  If  the  right  of  the 
defendants  under  the  waiver  was  lost  by  failing  to  com- 
ply with  its  conditions,  the  plaintiflE  was  entitled  to  be 
compensated  for  any  loss  of  patronage  occasioned  by  the 
operation  of  the  hotel  regardless  of  the  rate  charged. 
The  question  whether  the  condition  was  violated  was  sub- 
mitted to  the  jury  under  proper  instructions,  and  their 
decision  must,  under  the  evidence  in  the  record,  be 
deemed  conclusive. 

Exception  was  taken  to  the  ruling  of  the  court  admit- 
ting in  evidence  the  deed  from  Mollyneaux  to  the  defend- 
ants. This  evidence  responded  to  no  issue,  but  it  was 
obviously  incapable  of  mischief  and  consequently  fur- 
nishes no  reason  for  reversing  the  judgment.  The  plain- 
tiff undertook  to  prove  his  damages  by  showing  loss  of 
patronage  resulting  from  the  operation  of  the  h^tel  con- 
veyed by  him  to  the  defendants.  The  evidence  offered 
for  that  purpose  was  the  best  attainable  under  the  cir- 
cumstances, and  was  of  the  same  character  as  that  rec- 
ognized as  competent  in  Wittenhei^g  v.  Mollynewnx^  55 
Nebr.,  429,  and  Wittenberg  v.  Mollijmaux,  59  Nebr.,  203. 
Feeling  entirely  satisfied  with  the  views  entertained  by 
the  court  when  these  decisions  were  made,  we  will  not 
enter  upon  a  re-examination  of  the  question  at  this  time. 
That  a  party  may  recover  for  gains  prevented  as  well  as 
for  losses  sustained  when  such  damages  are  not  only  cer- 
tain, but  are  the  natural  and  probable  result  of  the  wrong 
complained  of,  is  a  point  no  longer  open  to  dispute  in  this 
state.  Western  Union  Telegraph  Go.  y,  Wilhebn,  48  Nebr., 
910;  Wittenberg  v.  Mollyneaux^  55  Nebr.,  429. 

It  is  insisted  that  the  court  erred  in  sustaining  objec- 
tions to  questions  asked  Wittenberg  with  the  view  of 
allowing  that  the  Occidental  Hotel  was  run  as  a  dollar 
a  day  house.  The  rulings  were  quite  technical,  but  they 
were  within  the  law.  We  will  not  give  them  special  con- 
sideration, because  the  defendants  having  made  no  offer 
to  i>rove  the  fads  sought  to  be  elicited,  the  eri-ors,  if  any 
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were  committed,  are  not  available.     Nebraska  Telephone 
Go.  V.  Jones,  60  Nebr.,  396. 

The  defendants  undertook  to  show  that  the  plaintiff 
sustained  loss  of  patronage  as  a  result  of  the  drouth  of 
1890.  I.  N.  Clark  was  questioned  upon  this  subject,  but 
the  court  declined  to  receive  his  testimony,  on  the  ground 
that  no  sufficient  foundation  had  been  laid.  The  rulings 
were  probably  not  erroneous,  but  we  do  not  determine 
the  point  because,  there  having  been  no  formal  offer  to 
prove  the  facts  sought  to  be  elicited,  no  advantage  can 
be  taken  of  the  alleged  errors.  These  remarks  are  also 
applicable  to  many  of  the  specifications  of  errot  based 
upon  the  exclusion  of  evidence  of  the  class  to  which  Mr. 
Clark's  testimony  belongs.  The  testimony  of  Wittenberg 
as  to  the  effect  of  the  crop  failure  of  1890  upon  the  hotel 
business  in  Sutton  was  stricken  out,  for  the  reason  that 
he  was  not  shown  to  be  qualified  to  testify  upon  that 
point.  This  ruling  affords  no  just  ground  for  complaint, 
because  it  does  not  appear  that  he  knew  to  what  extent 
the  loss  of  hotel  patronage  was  due  to  the  crop  failure. 
He  testified  to  a  general  falling  off  of  hotel  patronage  in 
1890,  and  showed  the  percentage  of  loss  by  comparing 
the  business  of  1890  with  that  of  1889,  and  that  evidence 
was  permitted  to  go  to  the  jury. 

It  is  claimed  that  the  coui  t  erred  in  refusing  to  receive 
proof  of  the  consideration  for  the  waiver  referred  to  in 
the  answer.  No  proof  was  necessary.  The  execution  and 
validity  of  the  waiver  were  admitted  by  the  reply.  The 
effort  of  the  plaintiff  was  to  show  that  it  ceased  to  be 
effective  by  events  occurring  after  its  execution. 

There  is  no  prejudicial  error  in  the  record,  and  the 
judgment  is,  therefore, 

Affirmed. 
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William  Brower  v.  Folkert  Pass. 

Filed  October  3,  1900.    No.  11,07L 

1.  Illegal  Contract:  Pabties  in  Pabi  Delicto:    Pbtvies.  When  an  ille- 

gal contract  has  been  executed  and  the  parties  thereto  are  in 
pari  delicto,  no  action  lies  to  recover  back  money  paid  under  it,  or 
for  restitution  of  property  delivered  in  pursuance  of  its  terms. 
Thia  rule  applies  to  the  parties  themaelvea  and  to  all  others 
claiming  through  or  under  them. 

2.  lUegal  Sale:  Creditobs  of  Yendob:    Rights.    The   creditors  of  a 

vendor  v^ho  has  made  an  illegal  sale  of  his  property  can  not 
seize  the  same  unle&s  they  can  show  that  such  transfer  was  an 
invasion  of,  and  prejudicial  to,  their  rights. 

Error  to  the  district  court  for  Otoe  county.    Tried 
below  before  Ram8EY,  J.    Affirmed. 

John  P.  Maule  and  Ames  &  AmeSy  for  plaintiff  in  error. 

John  C.  Watson,  John  V.  Morgan  and  Frank  P.  Irdand, 
contra. 

Sullivan,  J. 

Henry  Huette  was  a  licensed  vender  of  intoxicating 
liquors,  doing  business  at  Syracuse,  in  Otoe  county.  On 
March  25, 1898,  he  executed  to  Dietrich  Bose  a  bill  of  sale 
(which  was  in  legal  effect  a  mortgage)  covering  all  the 
liquors  and  fixtures  in  his  saloon.  Three  days  later  the 
property  desciibed  in  the  bill  of  sale  was  sold  absolutely 
to  Folkert  Fass,  who  took  immediate  possession  of  the 
saloon  and  continued  for  some  time  to  conduct  the  busi- 
ness in  the  usual  way,  but  without  baving  obtained  a 
license  from  the  village  board.  After  Fass  took  posses- 
sion of  the  saloon,  the  only  connection  Huette  had  with 
the  business  is  thus  described  in  the  abstract  upon  which 
the  case  is  submitted:  "After  Mr.  Fass  got  the  property, 
witness  [Huette]  had  nothing  more  to  do  with  it  than 
that  he  was  around  there  to  work  for  Mr.  Fass  until  the 
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latter  got  around."     There  was  no  attempt  to  transfer 
Huette's  license  to  Fass;  at  the  time  of  the  sale  there 
was  no  agreement  with  respect  to  it,  and  nothing  was 
said  concerning  it  while  the  negotiations  for  the  sale  were 
in  progress.    Under  an  execution  issued  upon  a  judgment 
in  favor  of  I^avid  Wise  &  Ck).  and  against  Henry  Huette, 
the  plaintiff  in  error,  as  sheriff  of  Oto^  county,  seized  the 
liquors  and  fixtures  aforesaid  as  the  property  of  the  exe- 
cution   defendant.     Thereupon  Fass  commenced  an  ac- 
tion of  replevin  against  Brower  on  the  theory  that  the 
seizure  was  wrongful.    The  jury  found  in  favor  of  plain- 
tiff, and  judgment  was  rendered  on  the  verdict.     The 
various  specifications  of  error  present  but  a  single  ques- 
tion for  decision.    We  will  assume  for  present  purposes 
that  the  evidence  was  sufficient  to  warrant  the  jury  in 
finding  that  the  sale  of  the  property    in    dispute   was 
illegal — ^that  Fass  bought  intending  to  resell  in  violation 
of  law  and  that  Huette  was  a  guilty  participant  in  the 
transaction.    But  the  illegality  of  the  sale  was  not  alone 
suflBcient  to  justify  the  sheriff  in  levying  upon  the  prop- 
erty as  the  property  of  Huette.    It  was  held  in  Hall  v. 
Hart,  52  Nebr.,  4,  that  where  property,  of  an  insolvent 
debtor,  or  one  in  failing  circumstances,  has  been  trans- 
ferred to  another  by  an  illegal  sale,  it  will  be  treated  as 
though  it  had  been  disposed  of  without  consideration  and 
in  fraud  of  the  rights  of  the  vendor's  creditors.    Counsel 
for  Brower  insist  that  we  shall  now  go  a  step  farther 
and  declare  that  creditors  of  a  solvent  vendor  may  ap- 
propriate  to    the   satisfaction  of  their  claims  property 
which  has  passed  out  of  his  hands  in  execution  of  an 
illegal  contract  of  sale.    No  decision  is  instanced  in  sup- 
port of  this  contention,  and  we  have  been  unable  to  find 
any  that  gives  it  the  least  countenance.    In  Traders  Nat. 
Bank  v.  Stcere,  165  Mass.,  389,  393,  it  is  said:   "The  con- 
versance of  property  by  a  contiuct  which  is  void  as  being 
against  public  policy  in  a  particular  which  has  no  refer- 
ence to  creditors  does  not  necessarily  give  creditors  a 
right  to  pursue  the  property  after  the  contract  has  been 
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fully  executed.     Such  a  contract  may  or  may  not  be 
fraudulent  as  against  creditors.    If  it  is,  they  may  set  it 
aside;  if  it  is  not,  they  cannot."    The  sale  here  in  ques- 
tion was  not  actually  fraudulent  as  to  creditoi-s,  and  it 
should  not  be  lield  to  be  presumptively  fraudulent,  in  the 
absence  of  a  showing  that  it  was  prejudicial  to  their 
rights,      nuette,  at  the  time  of  the  sale  to  Fass,  was 
neither  insolvent  nor  in  failing  circumstances;  at  least, 
there  is  no  evidence  that  he  was,  and,  therefore,  his  creil- 
itors  were  affect ed  by  the  illegal  transfer,  only  as  all 
other  members  of  the  community  were  affected.  When  an 
illegal  contract  has  been  executed  and  the  parties  thereto 
are  in  pari  delicto,  no  action  lies  to  recover  back  money 
paid  under  it,  or  for  restitution  of  property  delivered 
in  pursuance  of  its  terms;  and  this  rule  is  applicable,  not 
only  to  the  parties  themselves,  but  to  all  others  claiming 
through  or  under  them.     Huette  could  not  recover  the 
property  in  dispute;  he  has  no  cause  of  action  against 
Fass.    Neither  can  Iluette's  creditors  reclaim  such  prop- 
erty unless  the  sale  and  delivery  of  it  to  the  plaintiff  ^ySLS 
actually,  or  by  implication  of  law,  an  invasion  of  their 
rights.    If  this  were  not  so,  one  of  the  parties  to  an  illegal 
transaction  might  at  any  time,  with  the  assistance  of  a 
friendly  creditor,  recover  back  from  the  other  money  or 
property  delivered  to  him  as  part  of  such  transaction.  In 
Speisc  i\  M'Coii,  6  Watts  &  Serg.  [Pa.],  485,  it  was  held, 
in  an  opinion  by  Chief  Justice  Gibson,  that  money  lost 
on  a  wager  forbidden  by  statute  could  not  be  attached 
by  a  creditor  of  the  loser.     The  contention  in  behalf  of 
the  creditor  in  that  case  was  the  same  as  the  contention 
of  the  sheriff  in  this,  but  it  was  in  effect  decided  that  a 
creditor  can  claim  nothing  by  virtue  of  an  illegal  act  of 
his  debtor  without  showing  that  such  act  was,  not  merely 
a  violation  of  the  rights  of  the  public,  but  an  infringe- 
ment of  his  private  rights. 

The  judgment  is 

Affirmed. 
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George  Motley  et  al.  v.  Emily  E.  Motley. 

PiLBD    OCTOBEB   3,    1900.     No.    11,369. 

1.  Bes  Adjadicata:    Review:     Subsequent  Appeli.ate  Proceedings. 

Tbe  determination  of  questions  presented  to  this  court  in  review- 
ing the  proceedings  of  the  district  court  becomes  the  law  of  the 
case  and  will  not  be  re-examined  in  a  subseuqent  appellate  pro- 
ceeding. 

2.  Widow:  Dower:    Statutory  Bar,   A  widow  is  entitled  to  dower  in 

the  lands  owned  by  her  intestate  husband  at  the  time  of  his 
death,  unless  barred  therefrom  in  the  manner  prescribed  by  the 
Btatuto. 

3.  Baker's   Decedent  Law.     The   fact  that  the  husband   died   after 

"Baker's  Decedent  Law"  ( Session  Laws,  1889,  ch.  57 )  was 
adopted  and  before  it  was  adjudged  to  be  unconstitutional,  does 
not  in  any  way  affect  the  widow's  right  to  dower. 

4.  Curative  Act:    Its  Purpose.     The  purpose  of  the  curative  act  of 

1895  (Session  Laws,  1895,  ch.  32)  was  to  legalize  findings,  orders, 
judgments  and  decrees  made  under  the  provisions  of  the  de- 
cedent's law  which  was  held  to  be  unconstitutional  in  Trumhle 
f?.  TrtmhlCy  37  Nebr.,  340. 

Error  to  the  district  court  for  Adams  county.    Tried 
below  before  Beall,  J.    Affirmed. 

Capps  d  StevenSy  for  plaintiffs  in  error. 

Batty  d  Dungariy  contra. 

Sullivan,  J. 

The  judgment  under  review  a(.  rms  the  claim  of  Emily 
J.  Motley  to  be  endowed  of  the  lands  owned  by  her  in- 
testate husband  at  the  time  of  his  death,  and  is  in  strict 
conformity  with  tjte  decision  rendered  by  this  court  when 
the  case  was  before  us  on  appeal.  Every  point  now 
raised  by  the  plaintiffs  in  error  was  considered  and  de- 
cided against  them  when  the  first  judgment  of  the  trial 
court  was  brought  here  for  revision.  The  opinion  in 
Motley  V.  Motley,  53  Nebr.,  375,  is  the  law  of  the  case,  and 
most  control  its  disposition.  Ripp  v.  HalCy  45  Nebr.,  567; 
42 
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Coburn  V.  Watson,  48  Nebr.,  257;  Omaha  Life  Ass'n  v.  Ket- 
tenbach,  55  Nebr.,  330;  Hayden  v.  Frederickson,  59  Nebr., 
141;  Leavitt  v.  Bell,  59  Nebr.,  595.  That  opinion  enun- 
ciates principles  that  are  believed  to  be  sound,  and  an- 
swers completely  all  the  arguments  now  advanced  for  a 
reversal  of  the  judgment  in  favor  of  the  defendant  in 
error. 

The  curative  act  of  1895  (Session  Laws,  1895,  ch.  32) 
has  no  bearing  whatever  upon  this  controversy.  The  pur- 
pose of  that  act,  as  declared  in  its  title,  was  to  legalize 
orders,  judgments  and  decrees  which  had  been  made 
under  the  provisions  of  the  decedent^s  law  of  1889  before 
the  case  of  Trumble  v.  Trumble,  37  Nebr.,  340,  was  de- 
cided. The  substantive  part  of  the  act  of  1895  is  as  fol- 
lows: "Now,  therefore,  all  judgments,  orders,  decrees 
and  findings  that  have  been  made  by  any  court  in  the 
state  of  Nebraska  under  and  by  virtue  of  the  provisions 
of  said  act,  pertaining  to  any  estate  of  any  deceased  per- 
son, be,  and  the  same  is  hereby,  legalized  and  made  valid 
to  the  same  extent  and  to  the  same  purpose  aa  though 
said  act  had  not  been  adjudged  unconstitutional  by  the 
said  supreme  court."  Neither  the  county  court  nor  the 
district  court  of  Adams  county,  at  any  time,  made  any 
order,  judgment  or  decree  in  pursuance  of  the  uncon- 
stitutional decedent's  act  which  assumed  to  divest  the 
right  of  the  defendant  in  error  to  dower  in  the  land  in 
controversy.  There  was,  therefore,  nothing,  so  far  as  the 
estate  of  John  Motley  is  concerned,  upon  which  the  cura- 
tive act  could  operate.  Boales  v.  Fergiison,  55  Nebr.,  565. 
Mrs.  Motley  is  very  clearly  the  owner  of  a  life  estate  in 
one-third  of  the  lands  of  which  her  husband  died  seized, 
and  the  record  does  not  disclose  that  'she  has  done  any 
act  by  which  she  has  forfeited  the  right  to  assert  her 
ownership. 

The  judgment  of  the  district  court  is  right,  and  is 


Affirmed. 
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Estate  of  Margaret  L.  MoKbnna,  deceased,  v.  Sarah 
a.  mocormick. 

Filed  Octobeb  3, 1900.     No.  9,259. 

1.  Order  of  Probate  Court:  Statute:  Vacation  of  Obdeb:  Allow- 
ance OP  Claim:  Vacating  Obdeb.  An  order  of  a  probate  court, 
entered  under  the  provisions  of  subdivision  3  of  section  602  of 
the  Code  of  Civil  Procedure,  vacating-  an  order  allowingf  a  claim 
agraiu9t  an  estate  made  at  a  prior  term,  is  appealable,  and  from 
it  an  appeal  may  be  talcen  to  the  district  court. 

t.  Statute:  Probate  Matters:  Appeal:  Proper  Party.  By  section 
42,  chapter  20,  Compiled  Statutes,  1899,  in  all  probate  matters 
an  appeal  is  allowed  from  any  final  order,  Judgment  or  decree 
of  the  county  court  to  the  district  court  by  any  one  against 
whom  the  order,  judgment  or  decree  is  made,  or  who  is  affected 
thereby. 

3.  Judgment:   Proceeding  to  Vacate:    Statute.    Whether  or  not  a 

proceeding  to  vacate  a  judgment  or  order  comes  within  the  pro- 
visions of  subdivision  3  of  section  602  of  the  Code  is  to  be 
determined  from  the  grounds  upon  which  the  application  is 
based  as  disclosed  by  the  record. 

4.  Entry:    Mistake:    Neglect:    Omission:    Judge  Acting  as  Clerk. 

Under  the  evidence,  held  that  the  entry,  by  the  probate  judge, 
acting  as  his  own  clerk,  on  the  records  of  the  probate  court,  of 
the  judgment  sought  to  be  vacated  was  not  an  act  of  "mistake, 
neglect  or  omission  of  the  clerk."  within  the  meaning  of  said 
subdivision  3,  section  602. 

5.  Irregular  Judgment.    An  irregular  judgment  is  one  which  is  ren- 

dered contrary  to  the  course  of  law  and  the  practice  of  the 
courts. 

6.  Judgment:    Fraud:    Remedy:     Petition:    Summons:    Limitation. 

Where  it  appears  from  the  records  that  the  ground  for  vacating 
a  judgment,  is  that  it  was  fraudulently  obtained,  by  reason  of 
which  a  party  was  prevented  from  defeiulii)g,  the  remedy  is  by 
instituting  proceedings  to  vacate  the  judgment,  by  filing  a 
petition  duly  verified  and  having  summons  issued  thereon,  such 
action  to  be  begun  within  two  years  from  the  date  of  the  judg- 
ment. A  motion  filed  to  vacate  the  judgment  on  the  ground 
of  irregularity  will  not  lie  after  the  lapse  of  the  time  men- 
tioned. 

Error  to  the  district  court  for  Sarpy  county.    Tried 
below  before  SiiABAUGH,  J.    Affirmed. 
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7.  J.  Dunn  and  J.  J.  O^Connor^  for  plaintiff  in  error. 
A.  E.  Langdon  and  Martin  Langdon^  contra. 

HOLCOMB,  J, 

On  September  20,  1892,  an  order  allowing  a  claim 
against  the  estate  of  Mai'garet  L.  McKenna,  plaintiflf  in 
error,  and  in  favor  of  Mrs.  Sarah  A.  McCormick,  defend- 
ant in  error,  was  entered  by  the  probate  court  of  Sarpy 
county.  Because  of  an  alleged  informality  or  defect  in 
the  form  of  the  order  of  allowance,  litigation  between 
the  estate  and  the  claimant  resulted,  wherein  it  was  de- 
termined by  this  court,  in  McCormick  v.  McCormwk,  53 
Nebr.,  255,  that  the  said  judgment  or  order  of  allowance 
was,  in  all  respects,  a  valid  and  binding  judgment  against 
the  estate.  During  the  pendency  of  the  suit  first  brought 
to  tost  the  validity  of  the  judgment,  proceedings  were 
instituted  by  the  administrator  to  vacate  and  annul  the 
order  allowing  the  claim,  under  the  provisions  of  section 
602  of  the  Code  of  Civil  Procedure.  The  motion  to  va- 
cate the  order  allowing  the  claim  was  filed  September  3, 
1895,  and  was  based  upon  the  following  grounds:  "First 
that  the  order  of  allowance  was  obtained  and  entered 
through  an  irregularity,  namely,  that  said  order  was  en- 
tered as  of  Sept.  20,  1892,  after  the  hearing  of  said  claim 
had  been  continued  for  a  period  of  30  days,  and  was  also 
entered  without  judgment  of  allowance  ever  having  been 
had  on  said  claim.  Second,  said  order  purporting  to 
have  been  an  order  of  allowance,  and  purpoiiing  to 
have  been  made  Sept.  20, 1892,  and  entered  in  recoini  "C," 
at  page  466,  was  entered  through  mistake  of  said 
county  judge  acting  as  clerk  of  said  county  court  of 
Sarpy  county."  In  support  of  the  motion  is  an  aflSdavit 
of  the  administrator,  who  says  that  he  was  at  the  office 
of  the  county  judge  on  September  20,  1892,  and  that  no 
hearing  was  had  on  said  claim,  and  that  no  parties  ap- 
peared on  behalf  of  the  claimant  at  the  hour  set,  and 


Vol.  60]  SEPTEMBER  TEEM,  1900.  597 


Estate  of  McKenna  t.  McCormlck. 


that  he  waited  until  the  hour  of  2  o'clock,  when  the  said 
county  judge  announced  that  the  hearing  on  said  claim, 
and  all  other  matters  connected  with  the  estate,  would 
be  continued  until  October  25,  1892;  that  on  October  25 
he  was  again  present  and,  under  substantially  the  same 
circumstances  as  before,  the  judge  again  continued  the 
hearing  until  December  26,  1892;  that  on  December  26 
the  office  of  county  judge  was  not  open,  and  ho  went  to 
the  residence  of  tlie  county  judge  and  inquired  about  the 
claim,  and  was  informed  by  the  county  judge  that  the 
claim  was  or  would  be  disallowed,  and  that  the  admin- 
istrator need  do  nothing  about  it  unless  he  got  notice. 
The  purported  conversation  with  the  county  judge  on 
December  26,  at  his  residence,  is  corroborated  by  the 
affidavit  of  another  witness.  It  is  also  claimed,  in  the 
affidavits  in  support  of  the  motion,  that  the  estate  was 
not  indebted  to  the  claimant  in  any  sum  whatever.  After 
the  allowance  of  the  claim,  and  before  motion  was  filed 
to  vacate  the  judgment,  the  county  judge  who  allowed 
the  claim  had  died.  Upon  a  hearing  of  the  motion  to 
vacate  the  order  of  allowance,  which  was  had  before  a 
special  county  judge  appointed  for  that  pui-pose,  the  mo- 
tion was  sustained,  and  an  order  entered  as  requested, 
vacating  the  judgment  of  allowance.  An  appeal  was 
taken  to  the  district  court,  where,  upon  a  hearing,  the 
action  of  the  county  judge  was  reversed,  and  the  special 
proceedings  to  vacate  the  order  allowing  the  claim  dis- 
missed. The  administrator  urges  in  this  court  that  the 
district  court  erred  in  entertaining  the  appeal  from  the 
county  court,  on  the  ground  that  the  order  of  vacation 
entered  by  the  county  judge  is  not  appealable.  The  con- 
tention is  not  regarded  as  tenable.  By  section  42,  chap- 
ter 20,  Comp.  Statutes,  1899,  in  all  probate  matters, 
appeals  shall  be  allowed  from  any  final  order,  judgment, 
or  decree  of  the  county  court  to  the  district  court  by  any 
one  against  whom  the  order,  judgment  or  decree  is  made, 
or  who  may  be  affected  thereby.  The  section  has  been 
conBtnied  in  coufonoity  with  the  views  herein  expressed 
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in  Bazzo  v.  Wallace,  16  Nebr.,  293,  and  in  Malick  v.  Estate 
of  McDermot,  25  Nebr.,  267. 

It  is  next  claimed  that  the  finding  and  judgment  of 
the  district  court  are  contrary  to  law,  and  not  supported 
by  the  evidence,  and  that  the  order  of  vacation  by  the 
probate  court  appealed  from  should  have  been  affirmed. 
These  proceedings  are  claimed,  and  evidently  were  in- 
tended to  be  regarded  as  brought  under  the  third  sub- 
division of  section  602  of  the  Code  of  Civil  Procedure, 
relating  to  the  vacation  of  judgments  and  orders  aft» 
the  terms  in  which  they  are  rendered.  By  this  subdivis- 
ion and  other  sections  to  which  it  is  related  a  judgment 
or  order  may  be  vacated  or  modified,  by  motion,  upon  rea- 
sonable notice  to  the  adverse  party  or  his  attorney  in  the 
action,  "for  mistake,  neglect,  or  omission  of  the  clerk,  or 
irregularity  in  obtaining  a  judgment  or  order,"  if  pro- 
ceedings are  begun  for  that  purpose  within  three  years. 

Whether  or  not  the  grounds  upon  which  the  applica- 
tion is  based  in  the  present  case  come  within  the  provis- 
ions of  the  section  quoted  must  be  determined  from  the 
record  before  us.  The  mere  ipse  dixit  of  the  parties  that 
such  is  the  case  will  not  suffice.  One  of  the  grounds  upon 
which  the  motion  is  made,  is  that  the  order  of  allowance 
was  entered  without  a  judgment  of  allowance  ever  hav- 
ing been  had.  This  question  has  already  been  decided 
on  the  prior  appeal,  and  the  order  adjudged  to  be  a  valid 
and  complete  judgment  in  all  respects.  McCormick  v. 
McCormick,  supra. 

The  ground  urged  in  the  second  paragraph  of  the  mo- 
tion is  also  untenable.  The  only  evidence  of  the  rendition 
of  the  judgment  is  the  record  itself.  This  record  was 
made  by  the  probate  judge  acting  as  his  own  clerk.  It 
can  hardly  be  said  that  such  an  entry  is  an  act  of  "mis- 
take, neglect,  or  omission  of  the  clerk,"  within  the  mean- 
ing of  the  subdivision  quoted. 

We  are  thus  brought  to  the  only  remaining  ground 
mentioned  in  the  motion,  viz.,  "irregularity  in  obtaining 
the  judgniept  or  order."    Cao  it  be  wd  that  this  was 
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obtained  by  irpegulaiity,  as  contemplated  by  subdivision 
3,  of  section  602?  In  1  Black,  Judgments,  sec.  170,  it  is 
said:  "An  irregular  judgment  is  one  which  is  rendered 
contrary  to  the  course  of  law  and  the  practice  of  the 
courts'^;  and  in  section  326,  volume  1,  the  author  further 
says:  "It  is  a  general  rule  that  the  court  in  which  a  judg- 
ment was  rendered  may  vacate  it,  on  motion,  at  the  same 
or  a  subsequent  term,  on  proof  that  it  was  entered  ir- 
regularly, and  not  according  to  the  course  of  the  court.*' 
In  1  Freeman,  Judgments,  sec.  97,  it  is  said:  "A  judg- 
ment is  said  to  be  irregular  whenever  it  is  not  entered 
in  accordance  with  the  practice  and  course  of  proceed- 
ings where  it  was  rendered."  The  irregularity  here  com- 
plained of  is  that  the  judgment  was  rendered  after  the 
case  was  continued.  If  this  be  true,  and  it  was  rendered 
inadvertently,  the  judgment  was  rendered  "before  the 
action  regularly  stood  for  trial,''  and  a  motion  to  vacate 
must  be  made  in  the  first  three  days  of  the  succeeding 
term.  Code  of  Civil  Procedure,  sec.  604.  The  order  of 
allowance  was  not  entered  irregularly  in  the  sense  that' 
it  was  obtained  contrary  to  the  practice  and  course  of 
proceedings  had  in  such  cases  in  the  probate  courts  of  the 
state.  The  notice  to  present  claims  against  the  estate 
had  been  given,  and  the  claim  in  pursuance  thereof  had 
been  filed  for  allowance.  The  time  set  for  allowance  of 
claims  had  arrived,  and  the  court,  in  its  regular  course 
of  procedure,  was  then  empowered  to  act  upon  and  allow 
the  claim.  The  record  shows  no  continuance  and  no  ap- 
plication for  one.  If,  however,  as  is  attempted  to  be  es- 
tablished by  the  affidavits  filed  in  support  of  the  motion 
to  vacate  the  judgment,  a  continuance  of  the  hearing  of 
the  claim  was  had,  and  notwithstanding  such  continu- 
ance a  judgment  was  entered  on  the  same  day,  and  fur- 
ther continuances  announced,  as  stated,  when  the  judg- 
ment had  already  been  entered,  then  a  fraud  was  prac- 
ticed on  .the  administrator,  whereby  he  was  prevented 
from  making  a  defense  to  the  claim.  In  such  a  case,  the 
remedy  would  be,  if  brought  under  the  provisions  of  the 
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section  under  consideration,  by  filing,  a  petition,  duly 
verified,  and  having  summons  issued  thereon,  such  action 
to  be  begun  within  two  years  from  the  date  of  the  judg- 
ment sought  to  be  vacated.  A  motion  to  vacate  the  judg- 
ment under  subdivision  3  would  not  lie.  By  the  proceed- 
ings had  in  this  action,  it  is  attempted  by  motion, 
supported  by  aflldavits  on  the  ground  of  alleged  ir- 
regularity, to  contradict  and  impeach  the  record  of  the 
judgment  sought  to  be  vacated.  This,  it  occurs  to  us, 
can  not  be  done  in  the  absence  of  a  charge  of  fraud  in 
procuring  the  judgment;  and  if  fraud  is  claimed,  the 
remedy  is  by  a  different  proceeding  than  in  the  present 
case. 

From  the  record  we  are  disposed  to  the  view  that  the 
conclusion  reached  on  the  trial  of  the  case  in  the  district 
court  is  sustained  by  the  evidence,  and  is  in  conformity 
with  law.    The  judgment  is  accordingly 

Affirmed. 


^  ^         MARTELi  J.   PiNKHAM  V.  JOHN   H.   PiNKHAM,  APPELLEE, 

61  487  ,^^i>  Emata  e.  Ryan  bt  al.,  appellants- 

OOTOBSB  8, 1900.     No.  11,168. 

1.  Title  to  Beal  Estate:  Aicei7d\[ei7t  of  Answer:  Refobmation  or 
Deed.  In  a  controyersy  oyer  the  title  to  real  estate,  appellants 
claimed  as  heirs,  and  appellee  as  grantee,  nnder  a  deed  of  con- 
Teyance  from  the  same  party.  On  appeal  to  this  conrt,  the  in- 
strument under  which  appellee  claimed  was  construed  to  be 
testamentary  in  character,  passing  no  present  estate,  flelcf, 
After  the  action  was  remanded  for  further  proceedings,  with 
directions  to  proceed  according  to  law,  the  appellee  might 
properly  amend  his  answer  by  pleading  a  mistake  in  the  draft- 
ing of  the  instrument,  in  that  it  was  stated  "this  deed  is  to  take 
effect  and  be  in  full  force  from  and  after  my  death,"  when 
the  true  intention  and  desire  of  the  parties  thereto  was  to  re- 
serye  to  the  grantor  only  a  life  estate  in  said  premises,  and  ask- 
ing for  a  reformation  accordingly. 

8. :    :  ;    Testamentabt  Deed.    In  proceedings  in 

im  s^ctiop  as  i^boyf  mentioned,  the  opixuon  of  thiji  court,  oon- 
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struing  the  instrument  to  be  testamentary  in  character,  will 
not  be  deemed  res  adjudicata  as  to  the  alleged  mistake  pleaded 
by  appellee  in  his  amended  answer. 

3.  Appeal:  Kkversal  and  Rekandment.    Where,  upon  appeal  to  this 

court,  the  judgment  of  the  trial  court  is  reversed,  and  the  case 
remanded  for  further  proceedings,  with  directions  to  proceed 
according  to  law,  heldf  that  the  case  was  remanded  generally, 
and  not  specially  or  for  any  particular  purpose. 

4.  — : — :     :    Situation   op   Parties:     Discretion   op   Court. 

Where,  in  an  equitable  action,  the  decree  of  the  trial  court  is 
rerersed,  and  the  case  remanded  generally,  the  situation  of  the 
parties  is  the  same  as  at  the  beginning  of  the  tri€kl,  and,  in  the 
exercise  of  a  sound  discretion  vested  in  the  trial  court,  amend- 
ments of  the  pleadings  may  be  made,  not  inconsistent  with  the 
opinion  of  the  appellate  court,  and  a  trial  of  all  the  Issues  had 
de  novo. 

6.  Deed:  CJonsideration:  THntD  Pabtt:  Mistake:  Correction.  A 
deed  of  conveyance  founded  upon  a  consideration  to  be  paid  to 
a  third  party  therein  named,  and  for  labor  expended  on  the 
premises  conveyed,  and  for  care  and  support  of  the  grantor,  is 
not  a  voluntary  instrument,  and  mistakes  in  its  execution*  may 
be  corrected  in  a  court  of  equity. 

6.  Conveyance:    Reformation.     An  Instrument  intended  to  operate 

as  a  conveyance  of  land  Is  reformable  in  character,  and  where, 
in  its  drafting  by  a  notary  public,  words  are  used  which  give  to 
it  the  character  of  a  testamentary  instrument,  passing  no  pres- 
ent estate,  when  the  intention  of  the  parties  was  to  reserve  to 
the  grantor  only  a  life  estate  in  the  premises  conveyed,  such 
mistake  may  be  corrected  in  a  court  of  equity  to  conform  to  the 
true  intention  of  the  parties  to  such  instrument. 

7.  Title:   Possession:    Equitable  Defense:    Statute  op  Limitations. 

Where  the  title  of  a  person  in  the  undisputed  possession  of  land 
is  challenged,  he  may  set  forth  any  equitable  defense  in  favor  of 
his  right  to  the  property,  and  the  statute  of  limitations  will 
not  run  so  as  to  prevent  him  from  setting  forth  such  defense. 

8.  Statute  of  Limitations:    Constructtvts  Notice.     In  a  controversy 

where  the  relief  demanded  consists  in  the  correction  of  an  al- 
leged mistake  made  in  the  drafting  of  a  deed  conveying  land, 
which  was  executed  several  years  before  the  mistake  was 
pleaded,  and  the  correction  of  the  mistake  involved  no  change 
of  actual  possession  or  disturbance  of  investments  made  by 
the  party  against  whom  the  correction  is  sought,  and  leaves  the 
enjoyment  of  the  property  to  go  on  in  harmony  >vith  the  prior 
acts  of  the  parties  in  interest,  the  statute  of  limitations  being 
pleaded,  held,  that  the  statute  begins  to  run  only  from  the  dis- 
covery of  Hie  mistake,  or  of  such  tfkcX  or  faote  as  woiUd  put  a 
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person  of  ordinary  intelligence  and  pmdence  on  inquiry  which, 
if  pursued,  would  lead  to  such  discovery.  Ainsfleld  v.  More,  30 
Nebr.,  385,  followed. 

9.  Deed:  Consi deration:  Equitablb  Lien.  Where,  in  a  deed  convey- 
ing real  estate,  as  a  part  consideration  therefor,  it  is  proTided 
that  the  grantee  shall  pay  to  a  person  therein  named  $50  per 
annum  for  ten  years,  which  payment  is  assumed  by  the  grantee 
by  the  acceptance  of  the  deed,  heldy  that  the  sum  so  to  be  paid 
is,  and  was  intended  to  be,  a  charge  upon  the  land,  and  its  pay- 
ment secured  as  an  equitable  lien  on  such  land. 

Appeal  from  the  district  court  of  Otoe  county.  Heard 
below  before  Raaisey,  J.    Affirmed  in  part. 

Rioketts  &  RickeiU  and  J7.  ff.  ^iUoUy  for  appellants. 

J.  0.  VJaimny  F.  E.  Brown  and  Frank  Irvine^  contra. 

HOLCOMB,  X 

The  present  controversy  arises  over  the  title  to  certain 
real  estate  claimed  by  appellants,  as  heirs,  and  by  the 
appellee,  as  grantee  of  one  Calvin  Pinkham,  now  de- 
ceased. The  validity  of  the  instrument  under  which  ap- 
pellee claims  title  is  challenged  On  the  ground  of  fraud 
and  undue  means  in  its  procurement,  and  it  is  also 
averred  in  the  petition  that  it  was  executed  in  anticipa- 
tion of  the  death  of  the  grantor  as  a  final  disposition  of 
his  property,  and  that,  after  recovery,  he  sought  to  revoke 
and  cancel  the  same,  but  was  prevented  from  so  doing 
through  fear  of  bodily  harm  at  the  hands  of  the  grantee. 
The  case  has  once  been  before  this  court,  the  opinion 
then  rendered  being  found  in  Pinkham  v.  Pinkham,  55 
Nebr.,  729.  It  is  there  held  that  the  instrument  under 
which  appellee's  right  to  the  land  is  to  be  determined,  al- 
though in  form  a  deed,  which  by  its  terms  was  to  operate 
only  after  the  death  of  the  grantor,  was  testamentary  in 
character,  and  passed  no  present  estate  in  the  premises 
therein  described.  The  decree  of  the  trial  court,  quieting 
title  in  appellee,  was  reversed,  and  the  cause  remanded 
for  further  proceedings,  with  directions  to  proceed  ac- 
cording to  law.    After  the  case  wa^  j^emanded,  appellee 
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applied  for  and  obtained  leave  to  amend  his  answer  so 
as  to  plead  mistake  and  error  in  the  manner  of  drawing 
the  deed,  it  being  pleaded  in  the  amendment  that  the  re- 
cital, "This  deed  is  to  take  effect  and  be  in  full  force  from 
and  after  my  death,"  should  read  according  to  the  true 
intention  and  desire  of  the  parties,  so  as  to  reserve  to  the 
grantor  only  a  life  estate  in  said  premises;  and  asked  for 
a  reformation  of  the  instrument  by  a  correction  of  the 
alleged  mistake,  so  as  to  make  it  conform  to  the  desire 
and  intention  of  the  parties.  Issues  were  joined  under 
the  amended  pleadings,  and  a  trial  thereof  resulted  in  a 
second  decree  in  favor  of  appellee,  reforming  the  instru- 
ment as  prayed  for,  and  quieting  the  title  in  the  said 
John  H.  Pinkham,  appellee.  Appellants  claim  that  the 
character  of  the  instrument  under  which  appellee  claims 
was  litigated  in  the  first  trial,  and  that  the  opinion  ren- 
dered in  this  court  on  the  first  appeal,  construing  the  in- 
strument as  testamentary  in  character,  has  become  "the 
law  of  the  case,"  thereby  preventing  further  litigation 
regarding  the  said  instrument 

It  is  very  true  that  a  decision  by  the  appellate  court 
upon  any  question  presented  to  it  in  reviewing  the  pro- 
ceedings of  the  trial  court  ordinarily  will  not  be  re-exam- 
ined, and  becomes  the  law  of  the  case,  binding  upon  the 
court  and  the  parties  in  the  further  litigation  of  the  case, 
froin  the  consequences  of  which  the  court  can  not  depart, 
nor  the  parties  relieve  themselves.  Omaha  Life  Ass^n  v. 
Kettenbachy  55  Nebr.,  330;  0^ Donahue  v.  Hendrix,  17  Nebr., 
287;  Hiatt  v.  Brooks j  17  Nebr.,  33.  It  is  not,  however,  we 
assume,  in  the  present  case,  a  question  as  to  what  the 
mle  is,  so  much  as  to  whether  it  is  applicable  to  the  point 
under  consideration.  On  the  first  appeal  it  was  deter- 
mined that  the  deed,  in  the  form  in  which  it  was  written, 
was  testamentary  in  character,  and  passed  no  present 
estate  in  the  land.  That  question  has  been  adjudicated, 
and  will  not  be,  nor  is  there  any  request  to  have  it,  fur- 
ther examined  into  or  overturned. 

Can  it  be  w4d  that  the  question  as  to  the  right  of  ap- 
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pellee  to  have  a  reformation  of  the  instrument  under 
which  he  claims,  has  been  determined  in  the  opinion  first 
rendered?  We  think  not.  This  proposition  is  entirely 
different  from  the  construction  of  the  instrument  accord- 
ing to  the  wording  then  on  the  face  of  it  It  is  incontro- 
vertible that  in  the  first  opinion  the  question  under  con- 
sideration was  as  to  the  legal  effect  of  the  instrument 
in  its  present  form,  while  in  the  present  hearing  we  are 
confronted  with  the  proposition  of  correcting  an  alleged 
mistake,  an  entirely  separate  and  independent  proposi- 
tion from  that  first  considered.  The  latter  question 
brings  into  the  case  an  element  not  heretofore  considered 
or  determined,  and  the  doctrine  of  the  law  of  the  cajse 
would  therefore  seem  to  be  inapplicable.  It  is,  however, 
urged  that,  the  character  of  the  instrument  being  in  issue 
in  the  first  trial,  the  defendant  was  required  to  set  forth 
his  defense  with  respect  to  the  alleged  mistake,  which, 
it  is  admitted,  he  might  have  done  on  that  trial,  and  that, 
because  of  his  failure  so  to  do,  the  opinion  on  the  first  ap- 
peal has  rendered  the  character  of  the  instrument  res 
adjudicata.  We  are  cited  to  a  number  of  cases  to  support 
the  rule,  that  all  defenses  that  might  have  been  inter- 
posed will  be  deemed  to  have  been  adjudicated  in  the 
trial  of  a  cause,  and  are,  therefore,  res  adjudicata,  and  in- 
vulnerable against  collateral  attack.  We  regard  the  au- 
thorities cited  as  in  point  only  in  cases  that  have  been 
finally  adjudicated,  but  not  as  applicable  to  different 
steps  in  the  proceedings  of  the  same  action.  If  carried  to 
its  logical  conclusion,  the  proposition  advanced  would 
prevent  amendments  in  the  proceedings  of  a  case  in  any 
stage  thereof,  after  a  point  in  controversy  had  been  ruled 
upon.  It  is  to  be  observed  that  the  amendment  made  is 
consistent  with  the  position  of  the  appellee  during  all 
the  proceedings  had  in  the  case,  nor  does  it  conflict  with, 
or  seek  to  overturn,  the  conclusions  reached  in  the  first 
opinion  filed.  He  has  been,  during  the  entire  proceed- 
ings, claiming  the  land  in  controversy  by  virtue  of  the 
instrument  as  a  deed  of  conveyance  of  the  land,  and  not 
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as  a  testamentary  writing  of  the  grantor.  Wlien  tliis 
court  found  tliat,  by  its  wording,  although  in  form  a  deed, 
it  was  testamentary  in  character,  and  passed  no  present 
estate,  the  appellee  alleged  mistake  in  its  drafting,  and 
prayed  for  a  reformation  to  conform  to  the  alleged  inten- 
tion of  the  parties,  such  action  being  in  harmony  with  his 
contention  during  the  whole  course  of  litigation.  We 
regard  the  propositions  advanced  with  respect  to  the  law 
of  the  case,  and  res  adjudicata,  as  being  subordinate  to, 
and  hinging  upon  the  more  important  one  of  whether 
the  appellee  may  properly  amend  his  answer  in  the  man- 
ner sought,  and  at  the  time  the  amendment  was  made. 
If,  under  a  proper  construction  of  the  rules  of  procedure, 
amendments  to  pleadings  are  permissible  after  a  case  has 
been  reversed  on  appeal,  and  remanded  for  further  pro- 
ceedings, it  would  seem  that,  in  the  present  instance,  ap- 
pellee might  rightfully  amend  his  pleading,  and  would 
not  be  concluded  by  the  prior  litigation  and  the  opinion 
rendered  as  to  matters  brought  in  issue  by  the  amend- 
ment. 

It  is  urged  that,  the  case  being  remanded  "for  further 
proceedings,"  it  should  be  proceeded  with  only  with  a 
view  of  determining  the  rights  of  the  parties  litigant 
under  the  instrument  as  construed  in  the  opinion,  and 
that  it  was  error  to  permit  an  amendment  of  the  plead- 
ings and  relitigate  the  issues  as  amended.  Our  concep- 
tion of  the  case  is  that  it  was  remanded  generally,  and 
without  directions,  to  be  proceeded  with  in  any  particu- 
lar manner.  The  direction  was  "to  proceed  according  to 
law."  Had  there  been  directions  to  proceed  in  a  particu- 
lar manner  therein  specified,  doubtless  no  further  pro- 
ceedings inconsistent  with  the  directions  in  the  mandate 
conld  be  permitted.  The  appellee  and  all  parties  to  the 
action  would  be  precluded  from  pursuing  a  different 
course  than  that  pointed  out,  and  the  only  remedy  would 
have  been  by  a  motion  for  a  rehearing  and  modification 
of  the  opinion.  No  special  directions  being  given,  the 
parties,  we  think,  were  justified  in  regarding,  as  they  did. 
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the  remanding  of  the  case  as  being  general,  there  to  be 
proceeded  with  according  to  the  established  rules  of  pro- 
cedure, to  be  determined  by  the  trial  court,  in  the  exer- 
cise of  a  sound  discretion  in  it  vested.  It  is  a  firmly 
established  rule  of  practice  in  this  and  other  states  to  per- 
mit amendments  not  inconsistent  with  the  opinion  of  the 
supreme  court,  when  a  judgment  in  an  action  in  equity 
has  been  reversed  on  appeal  and  remanded  generally  to 
the  district  court  for  further  proceedings.  Troup  t?.  Hor- 
bach,  57  Nebr.,  647;  Badger  Lumber  Co.  v.  Holmes,  55  Nebr., 
473;  Cahn  v.  Toothy  48  Pac.  Rep.  [Kan.],  919;  Heidt  v. 
Minor,  45  Pac.  Rep.  [Cal.],  700;  Interstate  Savings  &  Loan 
Ass'n  V.  Knappy  55  Pac.  Rep.  [Wash.],  931;  Jennings  t?. 
Parry  32  S.  E.  Rep.  [S.  Car.],  73.  In  Badger  Lumber  Co.  t?. 
HolmeSy  supra,  it  is  held:  "Where  a  decree  in  favor  of 
plaintiff,  foreclosing  a  mechanic's  lien,  is  reversed  on  an 
appeal  by  the  defendants,  and  the  cause  remanded  to  the 
trial  court  for  further  proceedings,  the  situation  of  the 
plaintiff  is  precisely  the  same  as  if  his  rights  had  never 
been  tried."  Says  Sullivan,  J.,  in  the  opinion  in  Troup 
V.  Horbachy  supra:  "The  judgment  was  reversed,  with  au- 
thority to  the  trial  court  to  take  such  further  action,  in 
the  interest  of  justice,  as  the  law  would  sanction  and  a 
sound  discretion  dictate  or  approve.  Within  the  bounds 
of  judicial  discretion  the  court  might  grant,  or  refuse, 
leave  to  amend  the  pleadings.  It  might  decide  the  case 
on  the  record  already  made.  It  might  take  additional 
evidence,  or  it  might  try  all  the  issues  de  novo.^^  Applying 
the  foregoing  rules  to  the  case  at  bar,  we  perceive  no  mer- 
itorious objection  to  the  amendment  allowed.  The  ap- 
pellee in  nowise  seeks  to  change  his  position,  or  invoke  a 
remedy  inconsistent  with  his  former  attitude.  His  con- 
tention has  been  all  along,  aB  we  understand  it,  that  the 
deed  of  conveyance  was  intended  to  convey  to  him  all  the 
estate  of  the  grantor  in  the  premises,  except  a  life  estate 
therein  reserved  unto  the  grantor;  and  in  the  course  of 
proceedings,  when  amendments  are  allowable,  he  applies 
to  amend  his  pleadings^  so  that  he  may  be  permitted  to 
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establish  by  proof  the  claims  for  which  he  has  been  con- 
tending. It  is  said  that  he  has  elected  to  stand  on  the 
instrument  as  written,  and  is  therefore  precluded  from 
amending  his  answer.  In  considering  this  question,  we 
are  not  to  confuse  his  defense  with  the  idea  that  he  has 
been  claiming  under  an  instrument  as  testamentary  in 
its  character.  He  has  at  no  time  assumed  this  position. 
He  relies  only  on  the  instrument  as  a  deed,  conveying  to 
him  a  present  estate.  This,  according  to  liis  position,  was 
the  contract  of  the  parties.  As  to  the  legal  effect  of  the 
wording  of  the  deed,  they  are  found  to  be  mistaken.  He 
therefore  mistook  the  form  of  procedure  by  which  his  de- 
fense might  be  established,  and  he  asks,  at  a  seasonable 
opportunity,  to  amend  his  pleading  so  as  to  effectively 
prove  the  contract  or  agreement,  which  he  pleaded  in  the 
first  instance  and  sought  to  maintain  at  all  times  there- 
after. The  amendment  does  not  involve  a  shifting  to  an 
inconsistent  position,  or  an  effort  to  change  the  nature 
of  the  contract  by  which  his  rights  are  to  be  measured. 

It  is  urged  that  for  several  reasons  the  instrument  is 
not  reformable,  and  that  the  amended  answer  and  the 
proof  is  insufficient  to  warrant  reformation.  It  is  said, 
the  instrument,  being  testamentary  in  character,  can  not 
be  reformed.  For  the  purpose  of  considering  this  point, 
the  instrument  is  not  testamentary.  A  correction  of  the 
alleged  mistake  is  not  asked  upon  the  theory  that  it  is 
testamentary.  It  is  contended  that  it  is  an  entirely  dif- 
ferent instrument,  one  that  may  be  reformed;  and  the 
fact  that  a  mistake,  if  there  is  one,  throws  it  into  the  class 
of  testamentary  instruments,  will  not  prevent  the  correc- 
tion of  the  error,  thereby  removing  it  from  the  class  to 
which  it  does  not  belong.  It  is  the  instrument,  as  cor- 
rected, which  determines  the  applicability  of  the  rule 
which  shall  govern  in  its  reformation.  Neither  do  we  re- 
gard it  as  a  voluntary  instrument,  requiring  the  applica 
tion  to  it  of  the  rules  governing  errors  and  mistakes  in 
the  execution  of  such  instruments.  It  was  not  voluntary 
in  the  sense  that  the  property  was  a  gift  to  the  appellee. 
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It  waB  based  upon  an  expressed,  sufficient  and  valuable 
consideration,  in  that  it  required  the  payment  of  f  500  in 
installments  to  the  Lilly  P.  Eiddill  therein  named.  This 
obligation  the  appellee  was  compelled  to,  and  did,  assume 
by  the  acceptance  of  the  deed.  There  was  a  further  valu- 
able consideration,  as  disclosed  by  the  record,  in  the 
labor  performed  and  energy  expended  by  the  appellee  in 
cultivating  and  improving  the  land,  caring  for  and  sup- 
porting the  deceased  in  his  lifetime;  all  of  which  was 
done  in  view  of  the  expressed  intention  of  the  deceased 
to  give  to  appellee  the  property  for  such  labor,  care  and 
support.  This  is  a  valuable  consideration,  and  amply  suf- 
ficient to  justify  reformation  of  the  instrument,  if  a  mis- 
take has  occurred  in  its  execution.  15  Am.  &  Eng.  Eney. 
of  Law  [1st  ed.],  p.  678;  Baker  v.  Pyatt,  108  Ind.,  61.  The 
mistake,  if  any,  it  is  insisted,  is  not  such  as,  under  the 
circumstances,  justifies  a  reformation.  The  deed  was  exe- 
cuted in  the  absence  of  the  grantee.  A  notary  was  called 
to  draft  the  instrument  It  appears  reasonably  satisfac- 
tory from  the  evidence  that  it  was  the  intention  of  the 
grantor  to  convey  the  land  upon  the  consideration  here- 
tofore mentioned  to  his  grandson,  the  appellee,  reserving 
to  himself  a  life  estate  therein.  The  notary's  testimony  is 
directly  to  this  effect,  and  other  circumstances  corrob- 
orate and  confirm  his  testimony.  This  is  the  probable 
and  natural  inference  to  be  arrived  at  from  an  examina- 
tion of  the  testimony  bearing  upon  the  point.  The  notary 
failed,  in  drafting  the  conveyance,  to  correctly  express 
the  intention  of  the  grantor.  The  mistake  was  not  a  glar- 
ing one.  The  notary  may  easily  have  misundei*stood  the 
purport  and  legal  effect  of  the  language  used,  and  thereby 
made  the  instrument  convey  an  entirely  different  mean- 
ing from  that  intended,  and  which  the  parties  believed 
it  did  convey.  They  treated  it  as  an  ordinary  deed  of  con- 
veyance, reserving  to  the  grantor  the  use  of  the  land  until 
death,  or  a  life  estate  therein.  That  the  mistake  was  not 
readily  detected  or  discernible,  is  made  manifest  from  the 
fact  that  it  was  held  to  be  a  deed  as  contemplated  by  the 
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parties  until  construed  to  the  contrary  in  this  court  on 
the  first  appeal.  Such  a  misfake,  made  under  the  cir- 
cumstances surrounding  the  case  at  bar,  does  not,  we 
apprehend,  fall  within  any  legal  rule  presented  to  us, 
which  could  bar  the  instrument  from  being  reformed, 
and  the  mistake  corrected  to  harmonize  with  the  desires 
and  intentions  of  the  parties  thereto. 

The  mistake  was  one  of  the  conveyancer.  The  grantor 
relied  upon  him  to  express  in  the  deed  his  reservation  of 
a  life  estate  in  the  property  conveyed.  Whether  the  mis- 
take can  be  clearly  defined  as  one  of  fact  or  of  law,  is  not 
so  important.  It  possibly  partakes  of  some  of  the  ele- 
ments of  both.  If  it  failed  to  coiTectly  express  the  in- 
tention of  the  parties,  to  the  effect  that  a  life  estate 
r'.ould  be  reserved  to  the  grantor,  and  by  the  use  of  inapt 
words  on  the  part  of  the  notary  the  instrument  was  made 
testamentary  in  character,  we  fail  to  perceive  any  valid 
objection  to  its  correction.  The  fact  that  the  mistake  in 
the  use  of  the  wrong  words,  if  there  was  a  mistake,  ren- 
dered the  instrument  of  a  different  character  than  the  one 
intended  seems  to  be  immaterial.  A  mistake  would  have 
occurred  had  other  inapt  words  been  used,  putting  it  in 
another  class  of  instruments,  or,  perhaps,  using  words 
which  failed  to  constitute  a  legal  reservation  of  a  life 
estate  to  the  grantor  in  the  premises  conveyed.  In  such 
case,  who  would  doubt  the  right  of  the  parties  to  reform 
the  instrument  to  conform  to  the  actual  intention  of  the 
parties  and  give  to  the  grantor  a  life  estate  therein,  ac- 
cording to  the  terms  of  the  agreement?  Whether  the 
mistake  be  one  of  law  or  fact,  or  both,  it  seems  to  be  a 
doctrine  well  supported  by  the  authorities,  that,  if  the 
instrument  fails  to  correctly  express  the  intention  of  the 
parties,  e<iuity  will  intervene  and  grant  to  the  parties  in- 
jured such  relief  as  they  may  be  entitled  to.  Upon  this 
subject,  Shaw,  C.  J.,  in  Canedij  v,  Marcjj,  13  Gray  [Mass.], 
373,  says:  "It  is  the  mistake  of  the  parties  to  the  deed 
which  we  are  to  inquire  into;  and  if  they  were  misled  by 
a  misplaced  confidence  in  the  skill  of  the  scrivener,  it 
43 


I 
610  NEBRASKA  REPORTS.  [Vou  60 


Pinkham  v.  Pinkham. 


can  hardly  be  said  to  be  a  mistake  of  law  and  not  of  fact 
on  their  part."  And  in  tlfe  same  case  it  is  said:  ''We  an- 
of  opinion  that  courts  of  equity  in  such  cases  are  not  lim- 
ited to  affording  relief  only  in  case  of  mistake  of  fact;  and 
that  a  mistake  in  the  legal  effect  of  a  desiription  in  a 
deed,  or  in  the  use  of  technical  language,  may  be  relieved 
against."  In  further  illustration  of  the  principle,  we 
quote  from  Lanfs  Appeal,  95  Pa.  St,  279,  wherein  it  is 
said:  The  case  is  equally  within  the  principle  of  equity, 
viz.,  "a  paper  executed  by  a  person,  who  had  a  perfect 
legal  right  to  dispose  of  her  property  and  intended  to  do 
so,  but  by  a  plain  mistake  of  the  scrivener,  it  was  drawn 
in  the  form  of  a  will,  when  it  ought  to  have  been  a  deed 
or  declaration  of  trust.  Surely  it  must  be  in  the  i)ower 
of  a  court  of  equity  in  this  commonwealth  to  correct  so 
gross  and  palpable  a  mistake,  to  reform  the  instrument 
and  decree  it  to  be  such  as  it  ought  to  have  been,  so  as 
effectually  to  carry  out  the  intention  of  the  parties."*  In 
Clayton  v,  Freet,  10  O.  St.,  544,  in  the  first  paritgraph  of 
the  syllabus,  it  is  stated :  "A  mistake  in  the  legal  effect  of 
a  description  in  a  deed  or  in  the  use  of  technical  language 
may  be  relieved  against.  Where  parties  are  shown, 
through  ignorance  and  mistake,  to  have  conveyed  an  es- 
tate to  M.  S.  and  her  heirs,  when  the  intention  was  to 
make  a  provision  for  her  children,  as  well  as  herself,  and 
to  convey  the  land  to  M.  S.  for  her  life,  remainder  to  her 
children,  held,  that  the  mistake  might  be  corrected."  Id 
support  of  the  rule  above  expressed  may  also  be  cited  the 
following  authorities:  Story,  Equity  Jurisprudence,  sec. 
52;  Evants  v.  Strode,  11  Ohio,  480;  Stedioell  v.  Anderson. 
21  Conn.,  139;  Coolce  v.  Husbands,  11  Md.,  492.  Many  other 
opinions  of  courts  of  last  resort,  holding  to  the  same 
proposition,  may  be  found  by  reference  to  15  Am.  &  Eng. 
Ency.  of  Law  [1st  ed.],  p.  643,  note  2,  and  same  volume, 
p.  673,  note  3, 

It  is  urged  that  the  statute  of  limitations  operates  as 
a  barrier  to  prevent  the  appellee  from  reforming  the  in 
strument  under  which  he  claims  by  correction  of  the  al 
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leged  error.    There  are,  we  think,  two  substantial  rea- 
sons why  this  plea  can  not  be  made  available:  first,  the 
appellee  is  in  possession  of  the  land  under  claim  of  title 
to  the  property;  his  right  and  title  Is  assailed  by  ap- 
pellants.   He  may,  in  such  a  case,  rightfully  present  any 
defense,  legal  or  equitable,  to  sustain  his  title  to  the  prop- 
erty, irrespective  of  the  running  of  the  statute.    When 
his  right  of  possession  is  attacked,  a  cause  of  action  ac- 
crues, by  which  he  may  plead  and  prove  any  equitable 
defense  of  which  he  may  be  possessed.    As  long  as  his 
title  is  undisputed,  and  he  is  in  the  peaceable  possession 
of  the  property  thereunder,  the  statute  of  limitations 
would  not  run,  so  as  to  prevent  him  when  sued  from  set- 
ting up  any  equity  he  has  in  defense  of  his  possession. 
Dutertre  v.  Shallcnherger^  21  Nev.,  507;  De  GMire  v.  8t. 
Joseph  Lead  Co,y  38  Fed.  Rep.,  65;  Love  v.  Waikins,  40  Cal., 
547.    The  same  rule  is  applied  in  this  state,  wherein,  in 
actions  of  ejectment,  the  party  is  permitted  to  prove  any 
equitable  defense  in  favor  of  his  right  of  possession. 
Frufiklin  v.  Kelley,  2  Nebr.,  79;  Staley  v.  Housel,  35  Nebr., 
160.    But,  secondly,  viewing  the  action  as  an  affinuative 
one  on  the  part  of  the  appellee,  we  regard  it  as  having 
been  brought  within  the  limitation  as  to  the  time  pro- 
vided by  statute.    This  conclusion  is  not  reached  by  in- 
terpolating into  the  statute  something  it  does  not  con- 
•  tain,  as  is  suggested  must  be  done,  but  rather  by  an 
ascertainment  and  determination  as  to  the  time  when  a 
cause  of  action  has  accrued  within  the  meaning  of  the 
statute.    This  question  was  thoroughly  considered  in  the 
case  of  Ainsfield  t?.  Mm^e,  30  Nebr.,  405,  and,  as  it  appears 
to  us,  that  opinion  must  be  considered  as  decisive  of  the 
question  under  consideration.    In  that  case,  after  quot- 
ing from  a  number  of  authorities,  it  is  said  by  Cobb,  C. 
J. :   "In  the  case  of  Parker  v.  Kuhn,  21  Nebr.,  413,  which 
was  one  of  alleged  fraud,  and  not  of  accident  or  mistake, 
this  court  held  that  ^an  action  for  relief  on  the  ground  of 
fraud  may  be  commenced  at  any  time  within  four  years 
after  the  discovery  of  the  facts  constituting  the  fraud, 
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or  of  facts  sufficient  to  put  a  pereon  of  ordinary  intelli- 
gence arid  prudence  on  an  inquiry,  which,  if  pursued, 
would  lead  to  such  discovery.'  A  full  consideration  of 
the  cases  cited  leads  me  to  the  conclusion  that  a  case  of 
relief  from  the  effect  of  accident  or  mistake,  like  that  at 
bar,  comes  within  the  same  rule  of  limitation."  We 
have  carefully  considered  the  opinion  quoted  from  and 
the  reasoning  upon  which  it  is  based,  as  well  as  the  au- 
thorities in  support  thereof,  and  find  no  reason  for  dis- 
senting from  it.  Applying  the  rule  therein  laid  down  to 
the  present  case,  the  defense  interposed  in  the  amended 
answer  of  the  appellee  is  not  barred  because  of  lapse  of 
time  after  the  cause  of  action  accrued.  In  Duvall  r. 
Simpson^  53  Kan.,  291,  it  is  held:  "While  the  lapse  of  time 
will  bar  equitable  relief  against  a  mistake  made  in  de- 
scribing land  intended  to  be  conveyed,  the  period  of  lim- 
itation will  not  begin  to  run  until  the  discovery  of  the 
mistake,  or  until  the  time  at  which,  by  the  exercise  of 
reasonable  diligence,  it  might  have  been  discovered."  It 
is  said  in  the  opinion:  "If  that  statute  was  applicable 
and  began  to  run  when  the  instrument  was  executed,  the 
claim  would  be  well  founded;  but  in  cases  of  fraud  or 
mistake,  the  statute  begins  to  run  from  the  time  of  the 
discovery  of  the  fraud  or  mistake  and  not  before,  or  from 
the  time  at  which,  by  the  exercise  of  reasonable  diligence, 
it  might  have  been  discovered."  In  harmony  with  the- 
opinion  quoted  from  are  Dennis  v.  Nortliern  P.  R.  Co.,  55 
Pac.  Rep.  [Wash.],  210;  Harris  v.  Ivey,  21  So.  Rep.  [Ala.], 
422;  Hayes  v.  Carroll,  76  N.  W.  Rep.,  [Minn.],  1017. 

In  the  instrument  under  which  appellee  claims  title  to 
the  land  therein  described  is  found  the  following  pro- 
vision: "The  further  and  additional  consideration  of  this 
conveyance  is,  that  the  said  John  H.  Pinkham  shall  par 
to  Ella  [Lilly]  P.  Riddill,  my  great  grand  daughter,  fifty 
dollars  per  annum  for  ten  years  from  the  taking  effect  of 
this  deed."  It  is  urged  that  it  was  error  to  quiet  title  to 
the  property  in  the  appellee  as  against  the  said  Lilly  P. 
Riddill;  that,  under  the  provisions  quoted,  she  held  an 
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equitable  lien  on  the  land  in  the  sum  provided  in  the 
deed,  to  be  paid  her  in  installments,  as  therein  mentioned, 
and  the  payment  of  which  was  assumed  by  appellee  by 
his  acceptance  of  the  deed.  We  are  disposed  to  the  view 
that  the  sum  mentioned  to  be  paid  to  the  said  Riddill  is 
and  was  intended  to  be  a  charge  upon  the  laud,  and  its 
payment  at  the  time  mentioned  made  certain  and  effect- 
ual by  making  it  a  lien,  to  be  satisfied  by  the  grantee  be- 
fore his  title  to  the  property  became  clear  and  complete. 
We  are  of  the  opinion,  under  the  pleadings  and  the  evi- 
dence, that  the  rights  of  the  defendant,  Lilly  P.  Riddill, 
should  have  been  fully  determined  and  established  in  the 
decree  rendered.  Richards  v.  Reeves,  47  N.  E.  Rep.  [Ind.], 
232;  Thompson  v.  Lyon,  20  S.  E.  Rep.  [W.  Va.],  812;  Batef< 
V.  Stoiger,  21  S.  E.  Rep.  [W.  Va],  874, 

The  cause  will  be  remanded,  with  directions  to  the 
trial  court  to  find  the  amount  owing  to  the  said  Lilly  P. 
Biddill  under  the  terms  of  the  deed,  and  award  her  a 
lien  on  the  premises  therefor.  In  all  other  respects  the 
decree  is  affirmed. 

Judgment  accordingly. 


Lincoln  and  Dawson  County  Irrigation  District  v. 
Isaac  A.  McNeal. 

Fn.BD  OCTOBEB  3, 1900.     No.  11,376. 

1.  Corporation:     Dealing    With    Officers:     Agents:     Legislation: 

Limitation.  A  person  dealing  with  the  officers  or  agents  of  a 
public  corporation  is  required  to  act  with  reference  to  the 
authority,  limitations  and  restrictions  imposed  upon  such  offi- 
cers and  agents  by  the  legislation  authorizing  the  organization 
and  government  of  such  corporation. 

2.  Irrigation  District:    Statute:    Organization:    Purpose:    Public 

Agents.  An  irrigation  district  organized  under  the  provisions 
of  chapter  70,  Session  Laws,  3895,  is  a  public  corporation  or- 
ganized for  a  public  purpose,  to-wit,  to  furnish  water  for  ir- 
rigation purposes,  to  be  usefully  and  beneficially  applied  to  the 
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lands  within  the  district,  and  its  agents  are  public  agents  of  ihe 
state.    Board  of  Directors  v,  Oollins,  46  Nebr.,  411,  followed. 

3.  Irrigation  Act:  Expenses:  CJonbtbuction:  Fund:  Liabilitt. 
Under  section  24  of  the  irrigation  act,  all  expenses  incurred  for 
construction  work  are  to  be  paid  wholly  out  of  the  construction 
fund,  and  the  board  of  directors  is  not  authorized  to  incur 
any  indebtedness  or  liability  against  the  district  for  labor  per- 
formed in  the  work  of  construction  where  no  construction  fund 
has  been  created  out  of  which  such  indebtedness  may  be  paid. 

4. :     Proposals:     Advertisement:     Notice:     Authority     of 

Board.  Under  the  provisions  of  section  22  of  the  irrigation  act 
mentioned,  proi)osal8  for  construction  work  should  be  adver- 
tised for  by  published  notice,  as  in  the  section  provided,  and 
the  bid  or  bids  received  under  such  notice  either  accepted  or 
rejected,  before  the  board  ia  authorized  to  proceed  to  construct 
the  work  under  its  own  superintendence  with  the  labor  of  the 
residents  of  the  district. 

5.  Contract:  Liability:  Reasonable  Value.  Where  a  contract  ia 
entered  into  which  a  board  of  directors  is  authorized  to  makef 
and  the  district  has  received  the  benefits  of  the  contract,  it 
would  be  liable  for  the  reasonable  value  of  the  services  ren- 
dered, not  exceeding  the  contract  price,  notwithstanding  the 
contract  was  illegal  because  of  the  manner  in  which  it  was 
entered  into. 

Error  to  the  district  court  for  Dawson  county.  Tried 
below  before  Sui.livan,  J.    Reversed. 

W.  D.  Giffln  and  E.  A.  Cook,  for  plaintiff  in  error. 

George  W.  Thomas  and  Q.  W.  FoXy  contra. 

HOLCOMB,  J. 

This  action  is  submitted  on  a  printed  abstract  of  the 
record  and  briefs  of  counsel  in  the  case.  The  plaintiff  in 
error,  defendant  below,  is  a  corporation  organized  under 
and  by  virtue  of  an  act  of  the  legislature  passed  in  1895, 
providing  for  the  organization  and  government  of  irriga- 
tion districts.  Session  Laws,  1895,  ch.  70.  The  action 
is  founded  upon  a  claim  for  work  and  labor  performed 
in  the  partial  excavation  of  an  irrigating  canal  proposed 
to  be  constinicted  by  the  district.  The  material  allega- 
tions of  the  petition,  in  substance,  are:  The  organization 
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of  the  district;  the  votii^  of  bonds  by  a  majority  of  the 
electors  in  an  amount  sufficient  to  pay  for  the  estimated 
cost  of  the  proposed  canal;  and  the  issuance  and  execu- 
tion thereof  by  the  proper  officers;  that  the  bonds  were 
at  all  times,  and  at  the  beginning  of  the  action,  in  the 
possession  of  the  defendant,  and  had  not  been  sold;  that 
in  December,  1895,  the  district  desiring  to  have  work  be- 
gun on  the  proposed  canal,  by  and  through  its  board  of 
directors,  employed  the  plaintifiE  to  do  a  certain  amount 
of  work  in  excavating  said  canal,  said  agreement  not 
being  in  writing;  that  for  such  work  the  plaintiff  was  to 
be  paid  in  bonds  of  the  defendant  corporation,  provided 
the  bonds  could  not  be  sold,  but  if  said  bonds  were  sold, 
then  plaintiff  was  to  be  paid  in  money,  in  an  amount  not 
exceeding  the  lowest  bid  made  for  like  work  by  a  respon- 
sible bidder  after  advertising  for  bids;  that  under  said 
agreement  the  plaintiff  removed  2,980  cubic  yards  of  dirt, 
and  that  the  reasonable  value  thereof  w^as  |178.80.  It  is 
alleged  that  the  defendant  did  not  advertise  or  receive 
bids  for  work  similar  to  that  performed  by  the  plaintiff, 
but  received  bids  for  similar  work  combined  with  other 
work  of  a  different  nature;  that  the  work  was  done  on, 
and  prior  to,  January  31, 1896;  that  the  plaintiff  informed 
the  defendant  he  would  take  bonds  at  par  for  the  work 
done,  and  demanded  that  he  be  so  paid,  or  paid  in  money, 
and  that  defendant  refused  to  pay  him  either.  Judgment 
was  prayed  for  in  the  sum  of  f  178.80  and  interest.  The 
answer  admits  the  organization  of  the  district,  and  other- 
wise in  the  main  consists  of  a  general  denial.  It  denies 
liability  to  plaintiff  for  the  alleged  work;  denies  author- 
ity to  enter  into  the  contract  pleaded,  and  alleges  that  it 
did  not,  and  has  not  made  any  contract  with  the  plaintiff, 
and  was  without  authority  under  the  law  to  enter  into  a 
binding  contract;  it  alleges  that  it  notified  and  warned 
the  plaintiff  that,  should  he  do  any  work  on  its  proposed 
canal,  he  would  do  so  at  his  peril.  It  is  also  alleged  that 
the  petition  failed  to  state  facts  sufficient  to  entitle  plain- 
tiff to  recover.    On  the  trial,  objection  was  raised  to  the 
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the  view  of  the  legislature,  which,  at  its  last  session, 
amended  the  section,  by  providing,  under  cei-tain  condi- 
tions therein  mentioned,  for  an  exchange  of  bonds  for  the 
work  of  construction.  The  original  and  amended  sections 
were  considered  and  construed  in  Baltes  v.  Farmers  Irri^Or 
Hon  Districty  60  Nebr.,  310.  It  appears  by  the  stipulation 
of  facts  that  a  proposition  to  destroy  the  bonds,  before 
authorized  to  be  issued,  was  submitted  to  the  voters  of 
the  district  in  June,  1898,  and  adopted,  and  in  pursuance 
thereof,  by  order  of  the  board  of  directors,  the  bonds  were 
destroyed  in  the  succeeding  month.  As  to  what  effect  this 
proceeding  had  on  the  prior  transaction,  we  are  not  in 
this  case  required  to  express  an  opinion.  By  the  stipu- 
lated facts,  the  bonds  authorized  to  be  issued  by  the  de- 
fendant district  were  advertised  for  sale;  "but  no  one 
could  be  found  who  was  ready  to  purchase  said  bonds," 
From  this  stipulation  and  the  allegation  in  the  petition 
that  the  bonds  authorized  to  be  issued  were  never  sold, 
but  remained  the  property  of  the  district,  but  one  infer- 
ence can  be  drawn,  viz.,  that  the  district  oflScers  were  un- 
successful in  disposing  of  the  bonds  at  the  minimum  sum 
permitted  by  law,  and  therefore  the  bonds  remained  in 
the  hands  of  the  board  of  director  of  the  district,  undis- 
posed of. 

This  brings  us  directly  to  the  proposition  of  whether  a 
cause  of  action  can  be  stated  in  the  petition,  when  it  is 
disclosed  on  the  face  of  it  that  no  construction  fund,  as 
contemplated  by  statute,  has  been  created  out  of  which 
can  be  paid  the  expenses  incurred  in  the  construction 
work.  Under  the  stipulated  facts  it  is  shown  that,  after 
bonds  had  been  voted,  there  was  an  order  of  the  board  of 
directors  providing  that  the  residents  of  the  district  might 
go  to  work  on  its  canal,  but  all  who  did  go  to  work  must 
take  their  chances  as  to  pay  for  such  work,  aoid  must  take 
bonds  instead  of  money  if  the  bonds  could  not  be  sold. 
It  was  under  the  authority  thus  attempted  to  be  given 
that  the  defendant  did  the  work  for  which  suit  is  brought 
to  recover  the  value  thereof.    At  the  time  the  work  was 
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performed  the  bonds  had  not  been  advertised  and  offered 
for  sale;  nor  had  proposals  been  invited  for  the  construc- 
tion of  the  whole  or  any  part  of  the  proposed  canal.  The 
authority  of  the  board  of  directors  to  act  was  a  matter  of 
which  the  plaintiff  was  chargeable  with  notice.  In  his 
dealings  with  them  he  was  required  to  act  with  reference 
to  the  authority,  limitations  and  restrictions  imposed 
upon  it  by  the  legislation  authorizing  the  organization 
and  providing  for  the  government  of  the  district.  Forrest 
V.  St.  Francis  Levee  District,  77  Fed.  Rep.,  555,  561.  The 
defendant  is  solely  a  creature  of  statute,  organized  for  a 
public  purpose,  to-wit,  to  furnish  water  for  ii'rigation 
purposes,  to  be  usefully  and  beneficially  applied  to  the 
lands  within  the  district.  It  is,  as  is  held  in  the  case  of 
Board  of  Directors  v.  Collins^  46  Xebr.,  411,  a  public  rather 
than  a  municipal  corporation,  and  its  agents  are  public 
agents  of  the  state.  Resort  must  be  had  to  the  statute 
providing  for  the  organization  and  government  of  an  irri- 
gation district  to  determine  the  powder  and  scope  of  au- 
thority of  the  board  of  directors  to  incur  the  liability 
sought  to  be  enforced  in  this  action.  Board  of  Directors  v. 
Collins,  supra;  Dillon,  Municipal  Corporations  [4th  ed.], 
sec.  25;  hi  re  Bonds  Madera  Irrigation  District,  28  Pac.  Rep. 
[Cal.],  272;  Boehmer  v.  Big  Rock  Creek  Irrigation  District, 
48  Pac.  Rep.  [Cal.],  908. 

It  was  evidently  the  intention  of  the  legislature  to  re- 
quire that,  to  authorize  the  incurrence  of  any  indebted- 
ness for  construction  work,  there  must  first  be  created 
a  construction  fund  out  of  which  the  same  may  be  satis- 
fied. This  is  made  manifest  by  a  consideration  of  the 
sections  heretofore  referred  to,  and  giving  force  and  ef- 
fect to  the  different  provisions  therein  contained.  It  is 
first  provided  how  a  construction  fund  may  be  created. 
Then  it  is  provided  how  the  contracts  for  work  of  con- 
struction may  be  entered  into.  It  is  further  provided 
that  all  expenses  incurred  in  such  construction  work 
shall  be  wholly  paid  out  of  the  construction  fund;  and, 
lastly,  it  is  declared  with  emphasis,  and  as  mandatory. 
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the  view  of  the  legislature,  which,  at  its  last  session, 
amended  the  section,  by  providing,  under  certain  condi- 
tions therein  mentioned,  for  an  exchange  of  bonds  for  the 
work  of  construction.  The  original  and  amended  sections 
were  considered  and  construed  in  Baltes  v.  Farmers  Irriga- 
tion District,  60  Nebr.,  310.  It  appears  by  the  stipulation 
of  facts  that  a  proposition  to  destroy  the  bonds,  before 
authorized  to  be  issued,  was  submitted  to  the  voters  of 
the  district  in  June,  1898,  and  adopted,  and  in  pursuance 
thereof,  by  order  of  the  board  of  directors,  the  bonds  were 
destroyed  in  the  succeeding  month.  As  to  what  effect  this 
proceeding  had  on  the  prior  transaction,  we  are  not  in 
this  case  required  to  express  an  opinion.  By  the  stipu- 
lated facts,  the  bonds  authorized  to  be  issued  by  the  de- 
fendant district  were  advertised  for  saJe;  "but  no  one 
could  be  found  who  was  ready  to  purchase  said  bonds." 
From  this  stipulation  and  the  allegation  in  the  petition 
that  the  bonds  authorized  to  be  issued  were  never  sold, 
but  remained  the  property  of  the  district,  but  one  infer- 
ence can  be  drawn,  viz.,  that  the  district  officers  were  un- 
successful in  disposing  of  the  bonds  at  the  minimum  sum 
permitted  by  law,  and  therefore  the  bonds  remained  in 
the  hands  of  the  board  of  directora  of  the  district,  undis- 
posed of. 

This  brings  us  directly  to  the  proposition  of  whether  a 
cause  of  action  can  be  stated  in  the  petition,  when  it  is 
disclosed  on  the  face  of  it  that  no  construction  fund,  as 
contemplated  by  statute,  has  been  created  out  of  which 
can  be  paid  the  expenses  incurred  in  the  construction 
work.  Under  the  stipulated  facts  it  is  shown  that,  after 
bonds  had  been  voted,  there  was  an  oixler  of  the  board  of 
directors  providing  that  the  residents  of  the  district  might 
go  to  work  on  its  canal,  but  all  who  did  go  to  work  must 
take  their  chances  as  to  pay  for  such  work,  and  must  take 
bonds  instead  of  money  if  the  bonds  could  not  be  sold. 
It  was  under  the  authority  thus  attempted  to  be  given 
that  the  defendant  did  the  work  for  which  suit  is  brought 
to  recover  the  value  thereof.    At  the  time  the  work  was 
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performed  the  bonds  had  not  been  advertised  and  offered 
for  sale;  nor  had  proposals  been  invited  for  the  construc- 
tion of  the  whole  or  any  part  of  the  proposed  canal.  The 
authority  of  the  board  of  directors  to  act  was  a  matter  of 
which  the  plaintiff  was  chargeable  with  notice.  In  his 
dealings  with  them  he  was  required  to  act  with  reference 
to  the  authority,  limitations  and  restrictions  imposed 
upon  it  by  the  legislation  authorizing  the  organization 
and  providing  for  the  government  of  the  district.  Forrest 
V.  St.  Francis  Levee  District,  77  Fed.  Rep.,  555,  561.  The 
defendant  is  solely  a  creature  of  statute,  organized  for  a 
public  purpose,  to-wit,  to  furnish  water  for  irrigation 
purposes,  to  be  usefully  and  beneficially  applied  to  the 
lands  within  the  district.  It  is,  as  is  held  in  the  case  of 
Board  of  Directors  v.  Collins,  46  Nebr.,  411,  a  public  rather 
than  a  municipal  corporation,  and  its  agents  are  public 
agents  of  the  state.  Resort  must  be  had  to  the  statute 
providing  for  the  organization  and  government  of  an  irri- 
gation district  to  determine  the  power  and  scope  of  au- 
thority of  the  board  of  directors  to  incur  the  liability 
sought  to  be  enforced  in  this  action.  Board  of  Directors  v. 
Collins,  supra;  Dillon,  Municipal  Corporations  [4th  ed.], 
sec.  25;  In  re  Bonds  Madera  Irrigation  District ,  28  Pac.  Rep. 
[Cal.],  272;  Boehmer  t?.  Big  Rock  Greek  Irrigation  District, 
48  Pac.  Rep.  [Cal.],  908. 

It  was  evidently  the  intention  of  the  legislature  to  re- 
quire that,  to  authorize  the  incurrence  of  any  indebted- 
ness for  construction  work,  there  must  first  be  created 
a  construction  fund  out  of  which  the  same  may  be  satis- 
fied. This  is  made  manifest  by  a  consideration  of  the 
sections  heretofore  referred  to,  and  giving  force  and  ef- 
fect to  the  different  provisions  therein  contained.  It  is 
first  provided  how  a  construction  fund  may  be  created. 
Then  it  is  provided  how  the  contracts  for  work  of  con- 
struction may  be  entered  into.  It  is  further  provided 
that  all  expenses  incurred  in  such  construction  work 
shall  be  wholly  paid  out  of  the  construction  fund;  and, 
laBtly^  it  is  declared  with  emphasis,  and  as  mandatory. 
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in  words  that  can  not  be  misunderstood,  that  the  board 
of  directors  or  other  officers  of  the  district  shall  have  no 
power  to  incur  any  liability  whatever  in  excess  of  the 
provisions  of  the  act,  and  that  such  indebtedness,  if  in- 
curred, shall  be  and  remain  absolutely  void.  It  was  not, 
we  think,  the  intention  of  the  legislature  that  an  indebt- 
edness of  this  character  could  be  incurred  to  be  met  at 
some  indefinite  time  in  the  future,  or  to  be  satisfied  from 
some  other  source  than  that  expressly  provided  for  in  the 
act  referred  to.  It  was,  we  doubt  not,  the  intention  of 
the  legislature  that  all  steps  necessary  to,  and  required 
for,  the  creation  of  a  construction  fund  should  be  first 
taken,  after  which  indebtedness  in  the  construction  of 
the  proposed  work  might  be  lawfully  incurred  to  the  ex- 
tent of  the  fund  so  created.  The  sections  referred  to  con- 
template that,  in  respect  to  the  construction  of  the  pro- 
posed work,  the  business  should  be  conducted  on  a  cash 
and  not  on  a  credit  basis,  and  the  indebtedness  arising 
thereby  should  be  wholly  met  from  the  fund  thus  pro- 
vided. 

The  right  of  recovery  in  this  action,  under  the  plead- 
ings and  evidence,  must  be  based  upon  a  satisfaction  of 
the  judgment  obtained,  wholly  outside  of,  and  contrary 
to,  the  express  provisions  of  the  act  regarding  the  pay- 
ment of  an  indebtedness  incurred  in  the  work  of  con- 
struction. The  affirmance  of  the  judgment  establishes 
a  legal  and  binding  obligation,  and  implies  compulsory* 
satisfaction  by  some  other  method,  and  from  another 
source,  than  that  expressly  provided  by  statute.  If  there 
be,  as  stated  in  the  petition  and  stipulated  facts,  no  con- 
struction fund  provided,  then  it  logically  follows  that 
no  legal  claim  against  the  district  can  exist,  and  that 
such  claim  must  be  satisfied,  if  at  all,  contrary  to  the 
express  provisions  of  the  act. 

In  principle,  the  case  falls  within  that  announced  in 
McEUiinney  v.  City  of  Superior,  32  Nebr.,  744,  wherein  it 
is  held  that  "the  city  council  of  a  city  of  the  seiond  class 
cannot  incur  any  expense  or  enter  into  any  contract  on 
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behalf  of  the  city  unless  an  appropriation  shall  have  been 
previously  made  concerning  such  expenditure,  except  in 
cases  where  the  proposition  has  been  sanctioned  by  a 
majority  of  the  legal  voters  of  the  city."  Says  Norval, 
J.,  in  the  opinion  of  the  court:  "These  sections  were  con- 
strued by  this  court  in  City  of  Blair  v.  Lantry,  21  Nebr., 
247.  We  quote  from  the  opinion:  ^It  will  be  seen  that 
no  contract  can  be  made  by  the  city  council  or  any  com- 
mittee or  any  member  thereof,  or  any  expense  incurred 
by  any  of  the  officers  or  departments  of  any  corporation, 
whether  such  expense  shall  have  been  ordered  by  the  city 
council  or  not,  unless  an  appropriation  shall  have  been 
previously  made  concerning  such  expense,  except  in  cer- 
tain cases  where  a  further  expenditure  is  sanctioned  by 
a  majority  vote  of  the  legal  voters  of  the  city.'  This  is 
the  only  reasonable  construction  that  can  be  placed  upon 
the  language  used  by  the  legislature,  and  the  decision 
w411  be  followed." 

The  statute  under  consideration  is  in  substance  and  in 
the  main  an  adoption  and  re-enactment  of  the  irrigation 
act  of  the  state  of  California.  The  supreme  court  of  that 
state,  in  construing  their  statute,  in  Hughson  v.  Crane,  47 
Pac.  Rep.  [Cal.],  122,  says:  "The  irrigation  act  is  evi- 
dently framed  upon  the  theory,  and  with  the  intention 
on  the  part  of  the  legislature,  that  the  affairs  of  the  dis- 
trict shall  be  conducted  upon  a  ready-money  basis,  and 
not  upon  credit;  and,  to  enable  the  directors  to  carry  out 
this  purpose,  provision  is  made  for  levying  special  assess- 
ments for  the  payment  of  salaries,  wages,  and  expenses 
of  management,  and  also  for  the  sale  of  bonds  by  which 
to  make  the  payments  required  upon  the  contracts  for 
the  construction  of  the  works.  This  is  clearly  seen  by. 
the  provision  in  section  16  [our  14],  authorizing  the 
board  to  sell  the  bonds  ^from  time  to  time  in  such  quanti- 
ties as  may  be  necessary  and  most  advantageous  to  raise 
money  for  the  construction  of  said  canals  and  works,' 
coupled  with  the  provision  in  section  36  [our  23]  that 
*the  board  may  draw  from  time  to  time  from  the  cou- 
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struetion  fund,  and  deposit  in  the  county  treasury  of  the 
county  where  the  oflBce  of  the  board  is  situated,  any  sum 
in  excess  of  the  sum  of  twenty-five  thousand  dollars,'  and 
requirinjj;  the  county  treasurer  to  receive  and  be  responsi- 
ble for  the  disbursement  of  the  same.  The  provision  of 
section  15  [our  13],  requiring  the  directors  to  estimate 
and  doU^rmine  the  amount  of  ^money'  necessary  to  be 
raised  for  the  construction  of  the  works,  and  to  submit 
to  the  electoi*s  of  the  district  the  question  whether  bonds 
shall  be  issued  'in  the  amount  so  determined,'  clearly  im- 
plies that  the  estimate  is  to  be  of  the  ^amount  of  money' 
which  may  be  received  upon  the  sale  of  the  bonds,  at 
not  less  than  90  per  cent  [ours,  95  per  cent]  of  their  face 
value;  that  the  cost  of  the  works  is  to  be  estimated  in 
money,  and  not  in  bonds,  and  is  to  be  paid  out  of  the  con- 
struction fund  created  by  the  sale  of  the  bonds.  For  the 
protection  of  the  taxpayers,  a  limit  is  placed  upon  the 
rate  at  which  the  bonds  may  be  sold, — 90  per  cent  of  their 
face  value;  and,  as  a  special  assessment  can  not  be  levied 
without  their  vote,  they  have  control  over  the  expendi- 
tures of  the  district.  The  wisdom  of  this  provision  is 
manifest,  and  is  fully  illustrated  in  the  financial  history 
of  irrigation  district  bonds  during  the  last  few  years, — ^a 
matter  of  which  we  can  take  judicial  knowledge.  If  the 
construction  of  the  works  is  to  be  paid  for  in  money  im- 
mediately upon  their  completion,  or  in  installments  as 
the  work  progresses,  a  contract  for  their  construction 
can  be  obtained  at  a  much  less  price  than  if  payment  is 
to  be  made  in  the  obligations  of  the  district  whose  value 
is  constantly  fiuctuating."  The  views  entertained  in  the 
opinion  quoted  from  appear  to  us  clearly  to  express  the 
.  intention  of  the  legislature,  and  while  the  authority  is  not 
binding  upon  us,  because  the  decision  was  rendered  sub- 
sequently to  the  enactment  of  the  law  by  our  legislature 
{Myers  v.  McOavock,  39  Nebr.,  843),  we,  nevertheless,  re- 
gard it  as  an  authoritative  interpretation  of  similar  stat- 
ute by  the  court  of  last  resort  of  a  sister  state,  worthy  of 
citation  in  support  of  the  interpretation  placed  by  us 
on  the  statute  in  question* 
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Much  of  the  argument  of  counsel  on  both  sides  is  de- 
voted to  a  discussion  of  the  provisions  of  section  22, 
wherein  it  is  provided  that  proposals  for  construction 
work  shall  be  invited  by  published  notice  in  a  newspaper 
or  newspapers,  which  shall  describe  the  work  to  be  done, 
and  state  that  it  will  be  let  to  the  lowest  responsible  bid- 
der, giving  the  time  and  place  for  the  opening  of  the 
proposals.  It  is  further  provided  that  the  board  of  di- 
rectors shall  let  the  work  in  portions  or  as  a  whole  to  the 
lowest  responsible  bidder,  or  they  may  reject  any  and 
all  bids,  and  readvertise  for  proposals,  or  may  proceed 
to  construct  the  work  under  their  own  superintendence 
with  the  labor  of  the  residents  of  the  district.  It  is  urged 
that,  because,  under  the  stipulated  facts,  authority  was 
given  to  do  the  work  under  the  superintendence  of  the 
directors  before  any  proposals  had  been  invited  as  pro- 
vided in  the  section  referred  to,  the  boaixl  acted  without 
authority,  and  a  contract  so  entered  into,  as  in  the  case 
of  the  plaintiflF,  would  be  void  for  want  of  such  authority 
on  the  part  of  the  directors.  We  have  not  deemed  an  in- 
terpretation of  this  section  as  essential  to  a  proper  dis- 
position of  the  case.  We  are  of  the  opinion,  however, 
that  it  was  the  legislative  intendment  that  sealed  pro- 
posals should  first  be  invited  as  in  the  section  directed, 
and  the  bids  thereunder  accepted  or  rejected,  before  the 
directors  would  be  authorized  to  enter  into  a  contract  for 
the  construction  of  the  work  under  their  superintendence 
with  the  labor  of  the  residents  of  the  district.  The  lan- 
guage of  the  section,  if  force  is  given  to  all  of  its  different 
parts,  will  not  permit  of  the  construction  as  contended, 
that  public  notice  asking  for  proposals  for  construction 
work  need  not  be  given,  but  the  work  may,  in  the  first 
instance,  and  regardless  of  the  question  of  notice  asking 
for  bids,  be  undertaken  by  the  residents  of  the  district 
under  the  superintendence  of  the  directors.  It  was,  we 
think,  the  evident  intention  of  the  legislature  that,  by 
first  advertising  for  bids,  a  basis  might  be  laid  for  the 
determination  of  the  question  as  to  the  proper  cost  of  the 
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proposed  work,  after  which  it  might  be  proceeded  with, 
either  under  the  bids  received,  or,  after  the  bids  are  re- 
jected, by  the  residents  of  the  district  in  the  manner  in- 
dicated. The  construction  thus  given  would  not,  how- 
ever, preclude  a  recovery  by  those  who  had  performed 
the  work  for  which  the  district  had  received  the  b«iefit, 
even  though  the  contract  under  which  it  is  done  may  be 
found  to  be  illegal.  Notwithstanding  the  illegal  contract 
if  the  indebtedness  incurred  was  within  the  power  and 
authority  of  the  directors  to  contract,  and  the  districts 
had  received  the  benefits  thereof,  it  would  be  liable  for 
the  reasonable  value  of  the  services  rendered,  not  ex- 
ceeding the  contract  price.  lAncoln  Land  Co.  v.  Villuge  of 
Grant,  57  Nebr.,  70;  Grand  Island  Gas  Co.  v.  West,  28  Nebr., 
852;  Nebraska  City  v.  Gas  Co.,  9  Nebr.,  339;  CUirk  v.  Com- 
missioners of  Buffalo  County,  6  Nebr.,  192.  Under  the 
other  sections  referred  to,  and  in  the  absence  of  a  con- 
struction fund,  the  directors  were  wholly  without  au- 
thority to  incur  any  liability  against  the  district  for  work 
of  construction  of  the  proposed  canal,  and  their  acts, 
with  respect  to  the  alleged  contract  under  consideration, 
were  ultra  vires,  and  without  force  or  binding  effect  as 
against  the  district  While  the  construction  given  may 
appear  to  work  a  hardship  upon  the  plaintiff,  yet,  if  a 
valid  indebtedness  of  a  few  dollars  or  a  few  hundred  dol- 
lars can  be  incurred  in  violation  of  the  express  provisions 
of  the  statute,  there  is  no  limit  by  which  to  confine  the 
amount  of  indebtedness  that  may  thus  be  created, 
thereby  placing  the  property  of  the  district  at  the  mercy 
of  incompetent  or  designing  officers  and  agents,  and  set- 
ting at  naught  the  will  of  the  legislature. 

It  follows,  from  what  has  been  said,  that  no  cause  of 
action  is  stated  in  the  petition,  and  no  recovery  can  be 
had  thereunder  or  under  the  stipulation  of  facts.  The 
judgment  is 

Beversbd. 
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Kent  K.  Hayden,  appellant,  v.  Edward  T.  Huff  et 
AL.,  appellees. 

Filed  Octobeb  18, 1900.    No.  9,186. 

Subrogration:  Eitds  of  Justice:  Innocent  Party.  Subrogation  is 
enforced  to  subserve  the  ends  of  justice,  but  will  not  be  applied 
when  it  will  wrong  an  innocent  party,  and  where  the  one  in- 
voking" the  doctrine  has  been  grossly  negligent. 

Appeal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Holmes,  J.    Affirmed. 

Cobb  d  Harvey  J  for  appellant: 

It  is  well  settled  that  the  doctrine  applicable  to  vol- 
untary payments  has  no  application  where  the  payment 
is  made  to  redeem  one's  land  from  a  mortgage  or  incum- 
brance. Rardin  v.  Walpole,  38  Ind.,  148;  Neicell  v.  Hurl- 
burty  2  Vt,  351;  Piatt  v.  Squire,  5  Cush.  [Mass.],  551; 
Snmoden  v.  Dunlavey,  11  Pa.,  St.,  522. 

A.  G.  Wolfenbarger,  T.  F.  H.  WilliamSy  A.  8.  Tibbets, 
James  E,  Philpott  and  Lambertson  d  Hall,  contra. 

NOBVAL,  C.  J. 

On  April  4,  1892,  Kent  K.  Hayden,  plaintiff  and  ap- 
pellant, purchased  of  Edward  T.  Huff,  one  of  the  defend- 
ants, lots  3  and  4,  block  28,  in  South  Lincoln,  for  the  sum 
of  |2,200,  subject  to  a  mortgage  thereon  of  f  1,000,  exe- 
cuted by  said  Huflf  and  wife  to  the  Union  Savings  Bank, 
which  was  a  subsisting  lien  upon  said  real  estate.  The 
title  to  the  lots  at  the  time  of  the  purchase  stood  in  the 
name  of  C.  U.  Crandall,  to  whom  Huff  had  conveyed  the 
property  on  October  26,  1891.  Crandall  and  wife,  at  the 
request  of  Huff,  executed  a  deed  to  the  plaintiff.  Huff 
represented  to  him  before  the  sale  that  the  lots  were  free 
and  clear  of  all  liens  and  incumbrances,  except  said  mort- 
gage and  a  certain  judgment  in  favor  of  the  Nebraska 
44 
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Savings  Bank,  and  produced  an  abstract  of  title  to  the 
property  showing  the  facts  so  to  be.  The  judgment  Huff 
procured  to  be  released  as  a  lien  against  the  lots,  and 
plaintiff,  relying  upon  said  representations  of  Huff  and 
the  abstract  of  title,  paid  the  consideration  for  the  lots, 
and  subse(iuently,  on  September  28,  1892,  paid  off  the 
mortgage  to  the  Union  Savings  Bank,  and  the  same  was 
thereafter  released  and  discharged  of  record.  After- 
wards plaintiff  ascertained  for  the  first  time  that  in  De- 
cember, 1891,  and  during  the  September,  1891,  term  of 
the  district  court  of  Lancaster  county,  three  judgments 
were  obtained  against  said  Huff  and  others,  which  were 
liens  upon  said  lots,  one  in  favor  of  the  defendant,  Alice 
A.  Minick,  for  the  sum  of  1621.35,  besides  costs,  and  the 
other  two  in  favor  of  the  Lincoln  Savings  Bank  &  Safe 
Deposit  Company  and  George  F.  Wolfe,  respectively. 
The  several  ajctions  in  which  said  judgments  were  ob- 
tained having  been  commenced  prior  to  the  September 
term  of  court,  said  judgments  were  liens  upon  said  lots 
from  September  21,  1891,  the  first  day  of  said  term,  al- 
though the  deed  from  Huff  to  Orandall  was  made  prior 
to  the  rendition  of  the  judgments,  but  subsequent  to  the 
first  day  of  said  term  of  court  Norfolk  State  Bank  v. 
Murphy,  40  Nebr.,  735;  Oeobock  v.  Baker,  52  Nebr.,  447.  In 
July,  1895,  an  execution  was  issued  on  the  Minick  judg- 
ment, which  was  levied  upon  the  lots  in  question,  and  the 
property  was  sold  under  the  writ  to  her.  This  suit  was 
afterwards  instituted  by  Hayden  to  revive  and  reinstate 
the  mortgage  given  to  the  Union  Savings  Bank,  which 
mortgage  had  been  paid,  canceled  and  discharged  of  rec- 
ord ;  and  the  petitioner  prayed  that  he  be  subrogated  to 
the  rights  of  the  mortgagee.  Upon  the  trial  the  court 
found  the  issues  against  the  plaintiff,  and  dismissed  the 
action.    Hayden  appeals. 

The  facts  do  not  disclose  a  proper  case  for  the  applica- 
tion of  the  doctrine  of  subrogation,  since  plaintiffs'  loss 
is  attributable  to  his  own  laches.  Had  he  been  diligent 
and  examined  the  records  of  the  district  court  of  Lan- 
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caster  county,  he  would  have  discovered  that  when  the 
property  was  conveyed  to  Oandall,  suits  were  pending 
against  Huflf  which  might,  as  they  did,  ripen  into  judg- 
ments and  become  liens  prior  in  time  to  the  deed  to  Oran- 
dall.  The  principle  of  subrogation  rests  upon  equitable 
grounds,  and  it  can  not  be  successfully  invoked  as  a  re- 
ward for  negligence,  or  where  to  do  so  would  deprive  an- 
other party  of  his  legal  rights.  Rice  v.  WinterSy  45  Nebr., 
517;  Seieroe  v.  Homan^  50  Nebr.,  601;  Ocobock  v.  Baker ^  52 
Nebr.,  447.  A  case  quite  similar  to  the  one  at  bar  is  Conner 
V.  Welchy  51  Wis.,  431,  439,  and  Lyon,  J.,  in  delivering  the 
opinion  of  the  court,  said:  "The  precise  question  is,  there- 
fore, whether,  under  the  circumstances  of  the  case,  the 
plaintiff  is  entitled  to  be  relieved  of  those  satisfactions 
and  of  such  agreement  Has  he  shown  himself  entitled 
to  have  them  set  aside,  canceled  and  held  for  naught? 
The  circuit  court  found  (no  doubt  correctly)  that  there 
was  no  fraud  or  collusion  on  the  part  of  the  defendant 
Welch,  the  owner  of  the  Stein  judgment,  and  granted  the 
relief  prayed,  on  the  sole  ground  that  plaintiff  acted  in 
ignorance  of  the  existence  of  that  judgment,  in  the  mat- 
ter of  the  satisfaction  and  discharge  of  the  mortgages. 
Undoubtedly  the  plaintiff  knew  nothing  of  the  judgment, 
and,  presumably  (although  he  has  not  so  testified),  had  he 
known  of  its  existence,  he  would  not  have  had  the  mort- 
gages discharged,  or  made  the  contract  he  did  with  Os- 
borne for  the  conveyance.  But  that  aJone  is  not  sufficient 
to  entitle  him  to  have  the  discharged  mortgages  rein- 
stated as  valid  liens  upon  the  land.  He  must  also  have 
exercised  reasonable  diligence  to  ascertain  whether  sub- 
sequent liens  had  been  put  upon  the  property.  A  court 
of  equity  never  relieves  a  man  from  the  consequences  of 
his  own  culpable  negligence.  Discussing  the  rules  upon 
which  courts  of  equity  proceed  in  relieving,  or  refusing  to 
relieve,  against  contracts  made  or  acts  done  through  mis- 
take or  in  ignorance  of  material  facts,  Judge  Story  says 
that  ^wTiere  an  unconscionable  advantage  has  been 
gained  by  mere  mis.,  ke  or  misapprehension,  and  there 
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was  no  gross  negligence  on  the  part  of  the  plaintiff  in 
falling  into  the  error,  or  in  not  sooner  claiming  redress, 
and  no  intervening  rights  have  accrued,  and  the  parties 
may  still  be  placed  in  statu  quo,  equity  will  interfere,  in  its 
discretion,  in  order  to  prevent  intolerable  injustice.' "  To 
apply  the  equitable  principles  of  subrogation  to  the  case 
at  bar  would  be  prejudicial  to  the  rights  of  Alice  A. 
Minick,  who  purchased  the  property  in  reliance  upon  the 
release  and  discharge  of  the  mortgage.  Subrogation  is 
enforced  to  subserve  the  ends  of  justice,  but  never  when  it 
will  wrong  an  innocent  party  and  when  the  one  invok- 
ing the  doctrine  has  been  grossly  negligent  or  guilty  of 
laches.    The  decree  is  right,  and  is  accordingly 

Affirmed. 


Henry  Leisenberg  v.  State  of  Nebraska. 

dO    (&»' 

^  IJJ  Filed  October  18, 1900.    No.  11,530. 

pgg    628 

1.  Information:    Language  op  Statute.    Where  a  statute  states  the 

elements  of  a  crime,  it  is  generally  sufficient,  in  an  information 
or  indictment,  to  describe  such  crime  in  the  language  of  the 
statute. 

2.  :    Time.    It  is  not  essential,  in  an  information  or  indictment 

charging  burglary,  to  state  the  particular  hour  of  the  night  at 
which  the  crime  was  committed. 

3.  :    Filing  During  Term:    Discharge.    Where  no  information 

or  indictment  is  filed  against  a  defendant,  charged  with  the  com- 
mission of  a  crime,  during  the  term  at  which  he  was  held  to 
answer,  his  detention  is  unlawful  and  he  is  entitled  to  be  dis- 
charged. 

4. :  SiTBSEQUENT  Term:  Trials:  Motion  in  Arrest  of  Judg- 
ment. But,  if  at  a  subsequent  term  o'f  the  court,  an  information 
is  filed  and  defendant  pleads  not  guilty,  the  court  has  power  to 
try  the  issue  raised;  and  after  verdict  of  conviction  has  been 
rendered,  it  is  not  error  to  deny  a  motion  in  arrest  of  judgment. 

6.  Charge  of  Court.  It  is  not  error  for  the  court  in  a  criminal  case 
to  say  to  the  jury  as  a  part  of  its  charge:  "You  are  not  at 
liberty   to   disbelieve   as  jurors   it  from  all   the   evidence  you 
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belieye  as  men.  Your  oath  imposes  on  jou  no  oblig'ation  to 
doubt  where  no  doubt  would  exist  if  no  oath  had  been  admin- 
istered." 

6.  Burglary:   Night-Time.    The  fact  that  a  building  was  feloniously- 

broken  and  entered  between  the  hours  of  6:30  P.  M.  and  9  P.  M. 
on  March  29  does  not  show,  with  the  requisite  degree  of  moral 
certainty,  that  the  crime  charged  was  committed  in  the  night 
season. 

7.  Verdict:    Gonjectuius.    A  verdict  resting  upon  conjecture  can  not 

be  permitted  to  stand. 

Error  to  the  district  court  for  Douglas  county.    Tried 
below  before  Baker,  J.    Reversed, 

Winfield  S.  Strawrij  for  plaintiff  in  error. 

Constantine  J.  Smythy  Attorney  Oeneral,  and  Willis  D. 
Oldham,  Deputy,  contra, 

Sullivan,  J. 

Henry  Leisenberg  was  convicted  of  burglary  in  the  dis- 
trict court  for  Douglas  county  and  sentenced  to  imprison- 
ment in  the  penitentiary  for  a  period  of  two  years.  The 
information  was  drawn  under  section  48  of  the  Criminal 
Code  and  charged  a  breaking  and  entering  in  the  night 
season  with  intent  to  steal.  The  particular  hour  at  which 
the  crime  was  committed  was  not  averred,  and  upon  that 
omission  was  based  a  motion  in  arrest  of  judgment  The 
trial  court  held  that  the  facts  pleaded  constituted  an  of- 
fense and  refused  to  allow  the  motion.  This  ruling  was 
not  erroneous.  The  statute  states  the  elements  of  the 
crime  and  it  is,  in  such  case,  generally  considered  suffi- 
cient to  describe  it  in  the  language  of  the  statute.  Whit- 
man V.  State,  17  Nebr.,  224;  Bartley  v.  State,  53  Nebr.,  310; 
Wharton,  Criminal  PI.  &  Pr.  [8th  ed.],  sec.  220.  The  re- 
quirements of  good  pleading  are  ordinarily  satisfied  by 
alleging  the  ultimate  facts;  and  no  sufficient  reason  is 
perceived  for  making  the  information  or  indictment 
charging  the  crime  of  burglary  an  exception  to  the  rule. 
The  intimation  in  Winslow  v.  State,  26  Nebr.,  308,  312, 
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that  the  averment  of  the  particular  hour  is  essential,  is 
not,  we  believe,  supported  by  any  American  authority 
and  can  not  be  approved.  Gominontvealth  v.  Williams,  2 
Cush.  [Mass.]  582;  People  v.  BurgesSy  35  Oal.,  115.  "As  a 
rule,  it  is  unnecessary,"  says  Wharton,  "to  state  the  hour 
at  which  the  act  was  done,  unless  rendered  so  by  the 
statute  upon  which  the  indictment  is  framed.  In  burg- 
lary, indeed,  it  is  usual  to  state  it;  but  alleging  the  of- 
fense to  have  been  committed  in  the  night,  without 
mentioning  the  hour,  has  been  held  to  be  sufficient" 
Wharton,  Criminal  PI.  &  Pr.  [8th  ed.],  sec.  130. 

Another  ground  upon  which  the  defendant  moved  in 
arrest  of  judgment  was  the  failure  of  the  prosecuting 
attorney  to  file  an  information  against  him  during  the 
term  of  court  at  which  he  was  held  to  answer.  Under 
the  provisions  of  section  389  of  the  Criminal  Code  the 
defendant  was  entitled  to  be  discharged  from  custody 
because  no  formal  accusation  was  lodged  against  him  at 
the  January  term,  although  such  term  adjourned  on  the 
day  following  that  upon  which  the  preliminary  examina- 
tion was  held.  Ew  parte  Two  Calf,  11  Nebr.,  221;  flftote  c. 
Miller^  43  Nebr.,  860.  The  order  made  by  the  magistrate 
at  the  preliminary  examination  was  effective  during  the 
January  term,  but  no  longer;  when  that  term  adjourned, 
its  force  was  spent  and  the  defendant  was  held  in  jail 
without  authority.  His  detention  was  wrongful,  but 
that  did  not  deprive  the  court  of  power  to  try  the  issue 
raised  by  his  plea  of  not  guilty.  The  offense  charged  was 
within  the  jurisdiction  of  the  court  and  the  facts  pleaded 
constitute  a  crime.  This  being  so  the  motion  in  arrest  of 
judgment  was  properly  denied.    Criminal  Code,  sec.  493. 

Fault  is  found  with  the  eighth  instruction,  in  which 
the  court  said  to  the  jury:  "You  are  not  at  liberty  to  dis- 
believe as  jurors  if  from  all  the  evidence  you  believe  as 
men.  Your  oath  imposes  on  you  no  obligation  to  doubt 
where  no  doubt  would  exist  if  no  oath  had  been  admin- 
istered." This  instruction  has  never,  to  our  knowledge, 
r^eived  judicial  condemnation;  on  the  coatraiy,  it  was 
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eonsidered  and  distinctly  approved  in  Willis  v.  State,  43 
Nebr.,  102,  and  Barney  v.  State,  49  Nebr.,  515. 

It  is  further  contended  on  behalf  of  the  defendant  that 
the  evidence  does  not  warrant  the  conclusion  reached  by 
the  jury.  This  contention  must  be  sustained.  It  appears 
the  building  described  in  the  information  was  broken  and 
entered  after  6:30  P.  M.  on  March  29, 1900,  and  that  at  9 
o'clock  of  the  same  evening  the  defendant  was  found  in 
possession  of  some  tools  which  were  the  fruits  of  the 
crime.  He  took  the  stolen  property  to  a  second-hand 
store  where  he  sold  it  for  about  one-sixth  of  its  real 
value,  stating  to  the  purchaser  that  his  name  was  August 
Baker.  At  the  preliminary  examination,  he  testified  that 
he  recdved  the  tools  from  August  Baker,  but  did  riot 
state  under  what  circumstances  or  for  what  purpose  they 
were  received.  This  was  practically  all  the  evidence 
given  at  the  trial  tending  to  show  defendant's  com- 
plicity in  the  crime.  No  exculpatory  proof  was  offered. 
Possession  of  stolen  property  is,  under  some  circum- 
stances, evidence  of  larceny;  and  it  may  or  may  not  be 
evidence  of  burglary.  In  Metz  v.  State,  46  Nebr.,  547,  555, 
it  is  said:  "In  burglary  it  is  necessary  that  the  breaking 
and  entering  be  committed  in  the  night-time,  and  the 
presumption  will  not  be  indulged  that  the  breaking 
and  entering  were  in  the  night  season  from  the  fact  alone 
that  the  defendant  was  found  in  possession  of  the  fruits 
of  the  crime;  but  in  prosecutions  for  burglary,  like  those 
for  larceny,  the  effect  to  be  given  to  the  fact  of  possession 
is  solely  for  the  jury."  This  is  undoubtedly  a  correct 
statement  of  the  rule.  EnickerbocJcer  v.  People,  43  N.  T., 
177;  State  v.  Bishop,  51  Vt,  287;  State  v.  S)icll,  46  Wis., 
524;  Neubrandt  v.  State,  53  Wis.,  89;  Trent  v.  State,  31  Tex. 
Cr.  Bep.,  251;  3  Greenleaf,  Evidence  [15th  ed.],  p.  106, 
note  b;  Wills,  Circumstantial  Evidence  [4th  ed.],  61; 
1  Wharton,  Criminal  Law  [8th  ed.],  sec.  813. 

In  this  case  the  evidence  warrants  the  conclusion  that 
the  property  found  in  defendant's  possession  was  taken 
from  Naught,  the  complaining  witness,  by  breaking  and 
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entering  his  shop;  and  consequently  the  fact  of  posses- 
sion points  with  as  much  certainty  to  a  felonious  break- 
ing and  entry  of  the  shop  as  it  does  to  the  theft  of 
Naught's  property.  It  indicates  that  Leisenberg  violated 
either  section  48  op  53  of  the  Criminal  Code — ^that  he 
broke  and  entered  the  shop  of  the  complaining  witness 
either  in  the  night  season  or  in  the  daytime.  And  the 
fact  of  possession,  coupled  with  the  other  incriminating 
circumstances,  namely,  the  sale  of  the  tools  at  much  less 
than  their  actual  value  and  the  attempted  concealment 
of  identity  (Wills,  Circumstantial  Evidence,  57)  makes 
the  inference  that  defendant  was  guilty  of  house-break- 
ing altogether  justifiable.  But,  while  the  evidence  was, 
perhaps,  suflScient  to  warrant  the  jury  in  finding  that 
Leisenberg  was  a  criminal,  it  was  not  sufficient  to  justify 
them  in  finding  that  he  was  guilty  of  the  particular  crime 
charged.  Naught's  shop  was  broken  and  entered  after 
6:30  o'clock  P.  M.,  but  how  long  after  does  not  appear. 
Neither  was  it  shown  whether  the  time  referred  to  was 
standard  time  or  true  local  time.  There  is  no  evidence 
that  the  act  in  question  was  not  done  in  the  daytime,  nor 
that  it  was  done  in  the  night  season;  and  there  is  no  fact 
in  the  record  from  which  such  conclusion  may  be  fairly 
deduced.  Upon  this  essential  point  the  jury  made  no  de- 
duction from  the  facts;  they  simply  guessed.  A  verdict 
resting  upon  conjecture  can  not  be  permitted  to  stand. 
Ashford  v.  State,  36  Nebr.,  38;  Waters  v.  State,  53  Qa.,  567; 
People  V.  Griffin,  19  Cal.,  578. 

The  judgment  is  reversed  and  the  cause  remanded  for 
further  proceedings. 

Rdvebsed  and  bbmanded. 
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George  Zimmerman  bt  al.  v.  State,  b*  bel.  Ed         S  ^| 
Batjman. 

Filed  Octobkb  18, 1900.    No.  11,366. 

1.  School  District:    Electobs:    Officers:    Expenditure  of  Moket. 

The  officers  of  a  school  district  can  not  refuse  to  execute  a  valid 
order  of  the  district  electors  involving  the  expenditure  of 
money,  on  the  ground  that  the  taxes  levied  for  the  expenses 
of  the  current  year  can  not,  until  they  have  been  collected,  be 
made  the  basis  of  contracts  for  such  expenses. 

2.  Taxes:    Lett:    Fund.    Taxes  levied  at  the  annual  school  meeting 

held  just  prior  to  the  commencement  of  the  school  year  con- 
situte  a  fund  against  which  warrants  may  be  drawn. 

3.  Case  Distinguished.     iSfcTiooI  DiaPriot  v.  Biough,  4  Nebr.,  357,  dis- 

tinguished. 

4.  School    District:    Electors:    Removal    of    Schoolhouse:    Man- 

damus. Where  the  electors  of  a  school  district  have,  in  a  law- 
ful manner,  ordered  the  removal  of  their  schoolhouse,  and  the 
funds  in  the  treasury,  together  with  the  taxes  levied  for  current 
expenses,  are  sufficient  to  meet  all  district  obligations  incurred 
or  contemplated,  the  order  is  valid  and  its  execution  will  be 
enforced  by  mandamus. 

6. :  :  :  Majority:  Uncertainty  of  Order.  Where 

a  schoolhouse  is  less  than  three-fourths  of  a  mile  from  the 
geographical  centre  of  the  school  district,  a  bare  majority  vote 
"to  move  the  schoolhouse"  is  void  for  uncertainty,  and  is  also 
Toid  for  want  of  power  in  a  mere  majority  to  change  such 
schoolhouse  site. 

Error  to  the  district  court  for  Gage  county.  Tried 
below  before  Lbtton,  J.    Afflrmed. 

R.  W.  SaUn  and  H.  E.  Sacketty  for  plaintiffs  in  error. 

OriggSy  Binaker  &  Bibb,  contra. 

Sullivan,  J. 

The  relator,  Ed  Bauman,  brought  this  action  for  a 
writ  of  mandamus  requiring  the  respondents,  who  con- 
stitute the  district  board  of  school  district  No.  44  of 
Gage  county,  to  perform  an  official  duly  which,  it  is 
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claimed,  was  imposed  an  them  by  a  vote  of  the  district 
electors  at  the  annual  meeting  held  in  June,  1898.    From 
a  judgment  awarding  the  peremptory  writ  this  proceed- 
ing in  error  is  prosecuted.     It  is  very  clear  from  the 
record  that  the  district  electors  voted  at  the   annual 
meeting  in  1898  to  remove  their  schoolhouse  from  section 
21,  where  it  then  was,  to  section  32,  where  it  bad  for- 
merly been.    The  defendants  refused  to  remove  the  build- 
ing, and  seek  now  to  justify  their  refusal  by  showing  that 
there  was  not  suflScient  money  at  their  disposal  to  pay 
the  expense  of  removal,  together  with  all  other  neces- 
sary expenses  of  the  district.    If  the  tax  levy  of  1898  be 
regarded  as  an  available  resource  of  the  district,  there 
can  be  no  doubt  about  the  defendants  having   ample 
means  with  which  to  remove  the  schoolhouse  and  meet 
all  other  obligations  for  that  year.    The  contention,  how- 
ever, grounded  mainly  on  School  District  v,  Stough,  4 
Nebr.,  357,  is  that  no  contracts  could  be  lawfully  made, 
or  obligations  incurred,  on  the  faith  of  taxes  which  had 
been  levied  but  had  not  been  collected.    We  think  the 
case  cited  was  correctedly  decided,  but  do  not  consider 
it  a  controlling  precedent  for  this  case.    It  is  quite  evi- 
dent that  the  legislature  did  not  intend  to  confer  upon 
school  districts  authority  to  build  school  houses  on  the 
credit  of  uncollected  taxes.    But  a  different  purpose  is 
disclosed   with   respect   to   ordinary   current   expenses^ 
They  are  to  be  paid  out  of  the  taxes  levied  for  the  year 
in  which  they  are  incurred.    The  school  year  commences 
on  the  second  Monday  of  July.  Compiled  Statutes,  1899, 
ch.  79,  subdiv.  2,  sec.  1.    At  the  ajinual  school  meeting 
held  on  the  last  Monday  in  June  (sec.  1,  supra)  the  quali- 
fied voters   are  authorized  to  determine  "the  amount 
necessary  to  be  expended  the  succeeding  year,  and  to 
vote  a  tax  on  the  property  of  the  district  for  the  payment 
of  the  same."    Sec.  10,  subdiv.  2,  supra.    This  language 
admits  of  only  one  construction.    It  means  that  the  gen- 
eral expenses  for  each  school  year  shall  be  paid  out  of 
the  taxes  levied  at  the  annual  meeting  held  just  prior 
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to  the  commencement  of  such  year.  The  taxes  so  levied 
constitute  a  fund  against  which  warrants  may  be  drawn; 
and  such  warrants,  when  presented  to  the  district  treas- 
urer, are,  in  default  of  cafih,  required  to  be  registered 
and  paid  in  the  order  of  their  registration.  Compiled 
Statutes,  1899,  ch.  93.  They  bear  interest  from  the  time 
they  are  presented  to  the  treasurer  (Compiled  Statutes, 
1899,  ch.  44,  sec.  10)  and,  under  the  act  of  1895,  the  sink- 
ing funds  of  the  district  may  be  invested  in  them.  Sec. 
17,  ch.  93,  supra. 

The  defendants  were  required  to  move  the  schoolhouse 
by  August  1,  1898,  and  it  appears  that  they  had  at  that 
time  sufficient  money,  with  which  to  pay  the  expense  of 
removal.  The  fact  that  they  did  not  have  on  hand  ac- 
tual cash  with  which  to  pay  the  teacher's  wages  for  the 
entire  school  year,  together  with  all  other  contemplated 
expenses,  furnishes  no  excuse  for  failing  to  execute  the 
lawfully  expressed  will  of  the  district  electors.  They 
have  still  under  their  control  sufficient  means  to  enable 
them  to  remove  the  building  and  m^et  all  other  obliga- 
tions of  the  district;  and  it  is  their  duty  to  do  now  what 
they  should  have  done  before. 

One  other  point  will  be  briefly  noticed.  It  is  con- 
tended that  the  order  of  removal  made  in  1898  was  re- 
scinded at  the  annual  meeting  in  1899.  This  contention 
rests  entirely  upon  the  following  entry  in  the  directors' 
record  of  the  1899  meeting:  "The  vote  on  moving  the 
schoolhouse,  twenty-five  for  moving,  twenty-four  riot  to 
move  it."  This  was  probably  intended  as  a  direction  by 
the  voters  to  the  school  board  to  carry  out  the  order  made 
in  1898.  If  that  was  not  the  intention,  it  was  void  for  un- 
certainty, arid  for  want  of  power  in  a  mere  majority  to 
change  a  schoolhouse  site  which  was  within  three  quar- 
ters of  a  mile  of  the  geographical  centre  of  the  district. 

The  judgment  is 

Affirbibd. 
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W   SJl  COMMONWBAIiTH  MUTUAL  FiRB  INSURANCE  CJOMrANY  ET 

-^^-^'  AL.  V.  Hayden  Brothers. 

Filed  Octobeb  18, 1900.    No.  11,468. 

1.  Policy  of  Insurance:     Recitals:     CoirrBAcruAii  Elements.     Re- 

citals which  are  not  contractual  elements  of  a  policy  of  insiu> 
ance  are  not  couclusive  on  the  parties  thereto. 

2.  Contract:     State   Policy:     En^forcement.     Contracts  which  con- 

travene the  established  policy  of  this  state  can  not  be  enforced 
by  action  in  its  courts. 

3.  Foreign  Insurance*  Company:     Contbacts.     A  foreign   insurance 

company  which  has  done  business  in  this  state  without  com- 
plying with  the  conditions  prescribed  by  our  statutes  can  not 
rightfully  claim  of  our  courts,  as  an  exercise  of  comity,  the  en- 
forcement of  contracts  made  with  our  citizens  insuring^  -properij 
in  this  state. 

4.  Foreign     Judgment:     AssESSifENT:     Insoltert:     SmcMOirs.     Full 

faith  and  credit  will  be  given  a  judgment  of  a  sister  state  by 
which  an  assessment  has  been  made  against  members  of  an 
insolvent  mutual  insurance  company,  although  such  members 
were  residents  (^  this  state  and  not  served  with  summons  or 
other  jurisdictional  process. 

5.  Stockholder:    Decree:    Corporatton.    A  stockholder  is  bound  by  i 

decree  of  a  court  of  equity  against  a  corporation  in  enforcement 
of  a  corporate  duty,  although  not  a  party  as  an  individual,  but 
only  through  representation  by  the  company.  Hawking  «.  (Hrss, 
131  U.  S.,  319. 

6. :   Judgment:    Integral  Part  or  Cobporation.    The  theory 

upon  which  a  stockholder  is  held  to  be  concluded  by  a  judgment 
rendered  against  him  in  a  suit  brought  to  enforce  a  corporate 
obligation  is  that,  although  not  personally  served  with  process, 
he  is  before  the  court  as  an  integral  part  of  the  corporation  and 
that  the  corporation  represents  him. 

7.  Kutual  Insurance  Company:  Membershtp:  Jurisdiction.  Mem- 
bership in  a  mutual  insurance  company  ceases  with  the  expira- 
tion of  the  member's  policy  and  payment  of  liabilities  incurred 
while  the  policy  was  in  force.  Jurisdiction  of  such  a  company 
does  not  include  jurisdiction  of  ex-members  who  are  not  in 
fact  indebted  on  account  of  the  policies  which  they  onoe  held 

8. :    :    :    Plea.    And  in  an  action  in  this  state  to 

enforce  the  judgment  of  a  sister  state  against  such  ex-member 
he  may  allege  and  show  that  the  court  had  no  jurisdiction  to 
render  such  judgment  against  him. 
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9.  Action  to  Enforce  Foreign  Judgment:  Onus  Pbobandi.  In  an 
action  to  enforce  the  judgment  of  a  foreign  court  of  general 
jurisdiction,  the  burden  is  on  the  defendant  to  show  the  non- 
existence of  juripdictlonal  facts. 

Error  to  the  district  court  for  Douglas  county.    Tried 
below  before  Keysor,  J.    Reversed. 

Richard  8.  Hartony  for  plaintiffs  in  error. 

T.  J.  Mahoney,  contra. 

Stillivan,  J. 

The  Commonwealth  Mutual  Fire  Insurance  Company, 
a  Massachusetts  corporation,  issued  two  fire  insurance 
policies  to  Hayden  Bros.,  insuring  property  owned  by 
them  and  in  their  possession  at  Omaha,  in  this  state. 
After  one  of  the  policies  had  expired,  but  while  the  other 
was  in  force,  the  company  became  insolvent  and  passed 
into  the  hands  of  a  receiver,  who  brought  this  action  to 
recover  assessments  made  against  the  defendants  for  the 
purpose  of  paying  losses  and  liabilities  incurred.     The 
district  court  held,  on  demun-er  to  the  i)etition,  that  the 
facts  pleaded  did  not  constitute  a  cause  of  action,  and  ' 
gave  judgment  accordingly.     Counsel  for  plaintiff  con- 
tends for  two  propositions:  (1)  That  the  contracts  were 
made  in  Massachusetts;  that  they  are  valid  in  that  state, 
and  therefore  enforceable  in  this.     (2)  That  the  assess- 
ments were  made  by  a  court  of  general  jurisdiction  in  the 
domicile    of   the   corporation,    and   that    the   amounts 
charged  against  defendants  and  their  obligation  to  pay 
the  same  are  established  by  a  valid  adjudication. 

Nothwithstanding  the  recitals  of  the  policies  indicat- 
ing that  they  were  issued  by  the  company's  Omaha 
agency,  we  think  it  clear  that  the  averment  of  the  peti- 
tion, that  they  were  executed  in  Massachusetts,  must  be 
taken  as  true.  The  recitals  are  not  contractual  elements, 
and  consequently  are  not  conclusive  upon  the  plaintiff. 
It  has,  in  effect,  alleged  that  they  are  false,  and  no  reason 
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is  perceived  why  that  allegation  may  not  be  sustained 
by  proof.     1  Qreenleaf,  Evidence  [15th  ed.],  sec.  285. 
But  whether  these  conti-acts  were  made  in  Massachu- 
setts or  Nebraska,  they  contravene  the  policy  of  this  state 
and  could  not  be  enforced  by  action  in  our  courts.    The 
statute  prescribing  the  conditions  upon  which  foreign 
insurance  companies  may  do  business  here  is  a  police 
regulation  designed  to  protect  our  people  against  irre- 
si>onsible  insurers.    It  forbids  them  to  do  any  insurance 
business,  directly  or  indirectly,  in  this  state  until  they 
have  complied  with  its  tenns;  and  the  principle  of  judi- 
cial comity  does  not  require  our  courts  to  actively  aid  in 
the  enforcement  of  contracts  which  interfere  with,  and 
tend  to  frustrate,  the  policy  established  by  the  l^sla- 
ture.    Rose  v.  Kimberly  d  Clark  Co.,  89  Wis.,  545;  Cowan 
V.  London  Assurance  Corporation ,  73  Miss.,  321;  Seamans  v. 
Temple  Co.,  105  Mich.,  400;  Seamans  v,  Zimmerman,  91  la, 
363;  Chicago,  B.  d  Q.  R.  Co.  v.  Gardiner,  51  Nebr.,  70,  78. 
The  company  having  engaged  in  business  in  this  state 
without  authority  and  in  defiance  of  the  policy  of  our 
laws,  is  not  now  in  a  position  to  insist  that  our  courts 
should,  as  an  exercise  of  comity,  give  effect  to  its  con- 
tracts.   The  defendants  agreed  to  pay  all  lawful  assess- 
ments made  against  them.    This  agreement  was  valid  in 
Massachusetts,   but  will  not  support  an  action   hepa 
These  remarks  dispose  of  plaintiff's  first  contention. 

The  claim  that  the  amounts  of  the  assessments  and 
the  liability  of  the  defendants  to  pay  them  are  unalter- 
ably fixed  by  the  decree  and  orders  of  the  supreme  judi- 
cial court  of  Massachusetts  raises  a  question  of  jurisdic- 
tion which  will  be  now  considered.  In  Haickins  v.  Olenn, 
131  U.  S.,  319,  329,  it  was  held:  "The  stockholder  is 
bound  by  a  decree  of  a  court  of  equity  against  the  cor- 
poration in  enforcement  of  a  corporate  duty,  although 
not  a  party  as  an  individual,  but  only  through  represen- 
tation by  the  company.  A  stockholder  is  so  far  an  in- 
tegral part  of  a  corporation  that,  in  view  of  the  law,  he 
is  privy  to  the  proceedings  touching  the  body  of  which 
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he  is  a  member."  The  rule  thus  laid  down  by  the  supreme 
court  of  the  United  States  has  been  generally  adopted 
by  other  courts  {Glenn  v.  Williams,  60  Md.,  93;  Mutual 
Fire  Ins,  Co.  v.  Phosnix  Furniture  Go.,  108  Mich.,  l70; 
Lycoming  Fire  Ins,  Go.  v.  Langley,  62  Md.,  196;  Langux)rthy 
V.  Garding,  74  Minn.,  325;  Parker  v.  Stoughton  Mill  Go.,  91 
Wis.,  174;  Hotoard  v.  Glenn,  85  Ga.,  238),  and  is  not  ques- 
tioned by  the  learned  counsel  for  defendants.  He  con- 
cedes that  the  Massachusetts  court  had  authority  to 
make  an  adjudication  binding  upon  the  stockholders  of 
the  company  without  service  of  summons  or  other  ju- 
risdictional process  upon  them;  but  he  insists  that  his 
clients  were  not  stockholders  when  the  assessments  were 
made,  nor  at  the  time  the  liabilities  were  incurred  upon 
which  the  assessments  are  founded.  The  petition  shows 
that  the  policies  issued  to  Hayden  Bros,  had  expired  be- 
fore the  assessments  in  question  were  made  by  the  direc- 
tors or  confirmed  by  the  court;  and  it  fails  to  show  that 
such  assessments  were  made  to  meet  losses  or  expenses 
incurred  during  the  life  of  either  policy.  The  allegations 
with  respect  to  the  assessments  and  the  purposes  for 
which  they  were  made  are  as  follows: 

"6.  And  the  plaintiffs  aver  that  not  being  possessed  of 
cash  funds  suflSicient  for  the  payment  of  incurred  losses 
and  expenses,  and  in  pursurance  of  the  decree  of  the 
supreme  judicial  court  for  the  county  of  Suffolk,  com- 
monwealth of  Massachusetts  sitting  in  equity,  in  accord- 
ance with  sections  47  and  49  of  chapter  522  of  the  Acts 
of  1894  of  the  commonwealth  of  Massachusetts,  on  the 
7th  day  of  March,  1896,  the  directors  ordered  and  made 
an  assessment  of  f250,000  upon  its  members  liable  to 
assessment,  which  said  assessment  was  subsequently 
ratified,  confirmed  and  established  by  decree  of  said 
court,  dated  March  25,  1896;  that  afterward  said  assess- 
ment was  computed  and  made  up  against  those  who  had 
taken  policies  from  said  plaintiff  company  who  were 
liable  theretp,  including  said  defendant,  and  was  further 
ratified,  confirmed  and  established  as  so  computed  and 
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made  up  upon  the  persoas  and  for  the  amounts  as  appear 
in  the  schedule  annexed  to  the  decree  of  said  court  dated 
December  9,  1896,  by  which  it  appears  that  defendant 
was  assessed  upon  said  policy  for  the  amount  of  f  105.55, 
the  same  being  the  portion  of  its  assessment  on  said 
policy. 

"7.  Said  decree  was  duly  rendered,  and  said  orders 
were  duly  made  by  said  supreme  judicial  court  in  said  ac- 
tion, in  which  George  S.  Merrill  was  complainant,  and 
said  plaintiflE  company  was  defendant,  said  supreme  judi- 
cial court  having  jurisdiction  both  of  the  parties  and  the 
subject-matter  of  said  action.  Said  decree  remains  in 
full  force  and  effect,  and  the  assessment  against  said 
defendant  so  ratified  by  said  decree  remains  unpaid." 

The  theory  upon  which  a  stockholder  is  held  to  be  con- 
cluded by  a  judgment  rendered  against  him  in  a  suit 
brought  to  enforce  a  corporate  obligation  is  that,  although 
not  personally  served  with  process,  he  is  before  the  court 
as  an  integral  part  of  the  corporation;  that  the  cori)ora- 
tion  represents  him,  and  that  he  is,  as  was  said  in  Hau:- 
kins  V.  Qlenn^  supra,  **privy  to  the  proceedings  touch- 
ing the  body  of  which  he  is  a  member."  Assuming 
that  the  Massachusetts  laws  in  regard  to  mutual  insur- 
ance companies  are  like  our  own,  it  seems  clear  that 
membership  in  such  a  company  ceases  with  the  expira- 
tion of  the  member^s  policy  and  the  payment  of  his  share 
of  the  liabilities  incurred  while  the  policy  was  in  force. 
If  the  member  owes  nothing  on  account  of  his  policy  and 
the  policy  has  expired,  the  corporation  is  no  longer  au- 
thorized to  represent  him  in  court.  Jurisdiction  of  the 
corporation  does  not  include  jurisdiction  of  ex-members 
who  are  not  in  fact  indebted  on  account  of  the  policies 
which  they  once  held.  And  it  seems  equally  plain  that  a 
court,  in  such  case,  can  not  invest  itself  with  jurisdiction 
by  declaring  that  it  has  it,  or  by  finding  jurisdictional 
facts  which  do  not  actually  exist.  The  Massachusetts 
court  could  not  make  a  conclusive  adjudication  by  find- 
ing that  the  assessments  which  it  ratified  were  based  on 
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losses  or  expenses  incurred  during  the  time  defendants 
were  policy-holders.  That  would  be  concluding  them  by 
an  adverse  decision  upon  an  issue  which  they  had  no 
opportunity  to  contest.  The  conclusiveness  of  the  judg- 
ment depends  upon  the  correctness  of  one  of  the  findings 
upon  which  it  r^sts.  But  while  there  can  be  ne  doubt 
about  the  right  of  defendants  in  this  action  to  show  that 
the  assessments  were  not  based  on  liabilities  incurred 
during  the  period  of  their  membership,  and  that  the 
judgment  pleaded  is,  therefore,  void  for  want  of  personal 
jurisdiction,  we  think  the  petition  is  not  defective  for 
failing  to  allege  the  facts  showing  that  the  court  acted 
within  the  limits  of  its  authority.  It  was  not  for  the 
plaintiff  to  show  the  existence  of  the  jurisdictional  facts; 
they  should  be  presumed;  it  was  for  the  defendants  to 
show  their  non-existence.  Savin  v.  Bond,  57  Md.,  228; 
Lmce  V.  Lowe,  40  la.,  220;  Bissell  v.  Wheelock,  11  Cush. 
[Mass.],  277;  Leach  v.  Uncle,  70  Hun  [N.  Y.],  145,  affirmed 
in  142  N.  Y.,  628.  In  Council  Bluffs  Savings  Bank  v.  Oris- 
wold,  50  Nebr.,  753,  757,  it  is  said:  "It  will,  upon  reason 
and  authority,  be  presumed,  in  the  absence  of  proof  to 
the  contrary,  that  courts  of  general  jurisdiction  of  other 
states  possess  the  authority  they  assume  to  exercise,  and 
that  the  methods  of  procedure  pursued  by  them,  al- 
though differing  from  the  established  practice  in  this 
state,  are  authorized  by  the  laws  of  the  states  in  which 
they  act." 

The  judgment  is  reversed  and  the  cause  remanded  for 
further  proceedings. 

Reversed  and  remanded. 


45 
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Young  Men's  Christian  Association  of  Omaha,  Ne- 
bllaska,  appellant,  v.  c!ounty  of  douglas  and 
George  Hbimrod,  County  Treasurer  of  Douglas 
County,  appellees. 

Filed  Octobeb  18, 1900.    No.  9,279. 

1.  Exemption  From  Taxation:    Intentional  Use  of  Pbofestt.    Ab 

intention  to  use  property  occupied  for  business  purposes  at  some 
uncertain  time  in  the  future  for  purposes  which  will  render  it 
exempt  from  taxation  under  the  laws  of  the  state  will  not  pre- 
clude its  being  taxed  under  the  general  revenue  laws,  so  long 
as  occupied  for  such  business  purposes. 

2.  :  Statutes:  Constrtjction.  Statutes  providing  for  exemp- 
tion of  property  from  taxation  when  used  for  purposes  therein 
mentioned,  being  an  exception  to  the  general  rule  of  taxation 
and  in  derogation  of  the  equal  rights  of  all,  are  to  be  strictly 

construed. 

3.  Yo\ing  Men's  Christian  Association:    Partial  Use  of  Pbopebtt 

FOR  Business  Purposes.  The  Young  Men's  Christian  Association 
of  Omaha,  being  organized  and  incorporated  for  education, 
charitable  and  religious  work,  owned  certain  real  e^ate,  upon 
which  was  erected  a  building,  used  by  it  for  the  purpose  of 
carrying  forward  the  object  of  its  organization,  except  the  first 
floor  thereof,  which  was  rented  for  business  purposes,  the  rents 
being  applied  to  the  work  of  the  association.  Held,  That  the 
portion  of  the  property  occupied  for  business  purposes  was  not 
used  excusively  for  educational,  charitable  and  religious  work, 
and  therefore  not  exempt  from  taxation  under  the  general 
revenue  laws  of  the  state. 


Error  to  the  district  court  for  DouglaB  county.    Tried 
below  before  Keysor,  J.    Affirmed. 

Aclicson  d  Adams,  for  appellant. 

Howard  H.  BaldrigCy  County  Attorney,  and  H.  L.  Day, 

Deputy,  contra. 

HOLCOMB,  J. 

A  petition  was  filed  for  the  purpose  of  obtaining  an 
order  of  injunction  to  restrain  the  appellees,  the  county 
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of  Douglas  and  the  county  treasurer  thereof,  from  collect- 
ing certain  taxes  alleged  to  have  been  illegally  assessed 
against   the   appellant's   property  situated   in   Omaha, 
Douglas  county,  and  consisting  of  a  city  lot  and  a  build- 
ing erected  thereon.     In  the  petition  it  is  alleged  that 
the  appellant  is  a  duly  organized  corporation,  under  and 
by  virtue  of  the  laws  of  the  state,  maintained  and  exist- 
ing for  school,  religious  and  charitable  purposes,  and 
that  the  property  which  is  attempted  to  be  assessed  is 
exempt  under  the  constitution  and  the  laws  of  the  state. 
It  is  to  be  conceded  at  the  outset,  as  it  is  admitted  by 
the  demurrer  to  the  petition  which  was  filed  and  under 
Tvhich  the  question  was  decided,  that  the  object  and  pur- 
poses of  the  appellant  corporation  are  such  as  to  exempt 
the  property,  used  exclusively  by  it  for  the  purposes  of 
its  organization,  from  taxation  under  the  laws  of  the 
state.    The  controversy  as  to  its  property  being  taxable, 
notwithstanding  the  exemption  referred  to,  arises,  and 
becomes  apparent,  from  the  following  allegations  in  the 
second  paragraph  of  the  petition.     After  describing  the 
lot  of  land  owned  by  it,  it  is  said:  "That  on  this  lot  this 
plaintiff  constructed,  about  the  year  1887,  and  has  ever 
since  been  maintaining  a  large  four-story  stone  building, 
which  building  has  always  been  used  for  said  purposes 
of  said  Young  Men's  Christian  Association.     The  first 
floor  of  said  building  the  plaintiff  is  now  leasing  tem- 
porarily for  busings  purposes,  the  rents  thereof,  as  well 
as  all  income  from  all  sources,  being  used  exclusively  in 
maintaining  the  educational,  religious   and   charitable 
work  of  the  plaintiff.    It  is  the  purpose  and  intention  of 
the  plaintiff  to  use  the  first  floor  for  oflBces,  gymnasium, 
baths,  etc.,  but  owing  to  its  restricted  income,  it  is  com- 
pelled, for  the  .present,  to  rent  the  same  and  apply  the 
rents  to  the  running  expenses  of  the  institution  until 
its  income  from  other  sources  and  voluntary  donations 
will  pay  the  expenses  of  maintenance  for  the  purposes 
aforesaid."  Whether  the  assessment  of  taxes  sought  to 
be  restrained  is  against  the  entire  property,  or  only  the 
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portion  thereof  rented  for  business  purposes,  is  not  dis- 
closed by  the  petition.  It  is  alleged  that  there  was  levied 
and  assesscMl  against  the  plaintiff  and  against  the  said 
lot  of  ground  taxes  for  the  years  1892,  1893,  1895  and 
1896. 

The  demurrer  to  the  petition  raises  but  one  question, 
and  that  is  whether  or  not,  under  the  constitution  ajid 
laws  of  the  state,  the  plaintiff's  property,  or  the  portion 
thereof  rented  for  business  purposes,  is  wholly  and  al- 
together exempt  from  taxation.  It  is  provided  by  sec- 
tion 2,  article  9,  of  the  constitution  that  "the  property  of 
the  state  ♦  ♦  ♦  shall  be  exempt  from  taxation,  and 
such  other  property  as  may  be  used  exclusively  •  •  ♦ 
for  school,  religious,  *  *  *  and  charitable  purposes, 
may  be  exempted  from  taxation,  but  such  exemption 
shall  be  only  by  general  law."  By  section  2,  article  1, 
chapter  77  of  the  revenue  laws  it  is  provided:  "The  fol- 
lowing property  shall  be  exempt  from  taxation  in  this 
state:  ♦  ♦  ♦  ♦  such  other  property  as  may  be  used 
exclusively  ♦  ♦  ♦  for  school,  religious,  cemetery  and 
charitable  purposes."  While  there  is  an  allegation  that 
the  plaintiff  intends  to  use  the  rooms  now  rented  for  busi- 
ness purposes,  for  offices,  gymnasium,  and  other  purposes 
proper  and  nece«8ai*y  for  carrying  out  the  objects  of  its 
organization,  we  do  not  think  such  allegation  can  ma- 
terially affect  the  decision  of  the  case  as  to  the  present 
situation  and  uses  to  which  the  property  is  put  as  dis- 
closed by  the  petition.  An  intention  to  use  it  for  such 
purposes  in  the  future,  which  would  doubtless,  when  so 
used,  exempt  it  from  taxation,  is  not  a  present  exclusive 
use,  as  contemplated  by  the  constitutional  and  statutory 
provisions  quoted.  In  the  case  of  the  Academy  of  the 
Sacred  Heart  v.  Trey,  51  Nebr.,  755,  it  is  held  that,  in  order 
to  be  exempt  from  taxation,  the  property  must  be  used 
directly,  immediately  and  exclusively  for  the  purposes 
mentioned  in  the  provisions  referred  to.  It  can  not,  we 
think,  under  the  allegations  of  the  petition,  be  success- 
fully contended  that,  because  of  an  intention  to  use  the 
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property  at  some  time  in  the  future  directly  by  the  as- 
sociation for  offices,  etc.,  such  intention  is  a  direct  and 
immediate  use  for  such  property.  As  has  been  aptly 
said  by  Mr.  Justice  Brewer  in  Washburn  College  v.  Com- 
missiotiers  of  Shawnee  County,  8  Kan.,  344,  349:  "An  inten- 
tion to  occupy  is  not  eqiiivalent  to  occupation,  does  not 
tend  to  prove  it.  The  pleadings  recognize  the  diflference, 
for  they  admit  the  failure  while  they  allege  the  intention 
to  occupy.  An  occupation  which  is  to  be — ^though  here 
it  is  only  which  may  be — is  no  present  use.  Nor  is  owner- 
ship evidence  of  use.  Full  possession  and  perfect  title 
are  consistent  with  total  failure  to  use.  This  is  too  plain 
to  need  either  argument  or  illustration.  If  the  framers 
of  the  constitution  had  intended  to  exempt  all  property 
belonging  to  literary  and  charitable  institutions  from 
taxation,  the  language  employed  would  have  been  very 
different.  They  would  have  used  the  simple,  ordinary 
language  for  expressing  such  intention.  The  fact  that 
they  ignored  'ownership',  and  made  'use'  the  test  of  ex- 
emption, shows  clearly  that  they  recognized  the  essential 
distinction  between  the  two,  and  established  the  latter 
rather  than  the  former  as  the  basis  of  exemption."  In 
First  ChrxMian  Church  v.  City  of  Beatrice,  39  Nebr.,  432,  it 
is  held  that  the  possession  and  ownership  of  a  lot  which 
is  rented,  the  rent  derived  therefrom  being  set  apai-t  to 
constitute  a  building  fund  for  the  purpose  of  erecting  a 
church  edifice  thereon,  which  the  society  had  resolved  to 
build,  was  not  a  use  of  the  property  such  as  would  ex- 
empt it  from  taxation  under  the  provisions  of  the.  law 
referred  to.  It  would,  therefore,  seem  that  an  intention 
to  use,  at  some  indefinite  time  in  the  future,  the  rented 
portion  of  the  property  exclusively  for  the  purposes  for 
which  the  society  is  organized  can  not  control  in  the  de- 
termination of  the  legal  effect  of  the  present  uses  of  the 
property  as  alleged  in  the  petition. 

The  t^ontroversy  is  thus  narrowed  to  the  one  question 
of  whether  the  renting  of  the  first  floor  of  the  building 
for  business  purposes,  when  the  income  or  rental  is  de- 
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voted  to  the  objects  of  the  association,  is  an  exclusive  use 
of  the  property  for  religious  and  charitable  purposes, 
witliin  the  meaning  of  the  law.  In  arriving  at  a  conclu- 
sion with  respect  to  the  matter  we  are  to  bear  in  mind 
that,  the  exemption  claimed  being  an  exception  to  the 
general  rule  of  taxation,  and  in  derogation  of  the  equal 
rights  of  all,  the  statute  is  to  be  strictly  construed.  This 
does  not  mean  that  there  should  not  be  a  liberal  construc- 
tion of  the  language  used  in  order  to  carry  out  the  ex- 
pressed intention  of  the  fundamental  lawmakers  and 
the  legislature;  but,  rather,  that  the  property  which 
is  claimed  to  be  exempt  must  come  clearly  within  the  pro- 
visions granting  such  exemption.  As  is  said  by  many 
eminent  authorities,  the  exemptions  are  granted  on  the 
hypothesis  that  the  association  or  organization  is  of 
benefit  to  society,  that  it  promotes  the  social  and  moral 
welfare,  and,  to  some  extent,  is  bearing  burdens  that 
would  otherwise  be  imposed  upon  the  public  to  be  met  by 
general  taxation,  and  that  from  these  considerations  the 
exemption  is  granted.  There  is,  in  this  case,  no  question 
as  to  the  organization  which  claims  the  exemption  being 
one  serving  such  beneficial  purpose,  and  entitled  to  the 
privileges  granted,  in,so  far  as  its  property  is  used  exclu- 
sively for  such  puiT)oses.  It  is  not  whether  it  is  entitled 
to  any  exemption,  but  whether  the  property  claimed  to 
be  exempt  is  exclusively  used  for  the  purposes  of  its  or- 
ganization. In  determining  this,  we  are  to  adhere  to  a 
strict  rule  of  construction  of  the  language  used  granting 
the  exemption.  Cincinnaii  College  v.  StatCj  19  Ohio,  110; 
Stahl  V.  Kansas  Educational  Ass%  54  Kan.,  542;  State  v. 
Assessors,  35  La,  Ann.,  668. 

It  is  argued  that,  the  appellant  being  in  the  actual 
possession  and  use  of  the  property  taxed  for  the  legiti- 
mate purposes  of  its  charter,  and  renting  two  rooms 
temporarily,  applying  the  rents  to  the  charitable  pur- 
poses of  the  organization,  the  property  is  within  the  pro- 
tection of  the  statute  exempting  it  from  taxation,  not- 
withstanding the  temporary  renting  of  the  rooms  on  the 
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first  floor  for  business  purposes.  To  hold  that  property 
rented  for  business  purposes  is  exempt  when  the  rentals 
or  income  therefrom  are  used  exclusively  for  religious, 
charitable  or  educational  purposes,  is  extending  the  op- 
eration of  the  law  further  than  is  warranted  by  the  lan- 
guage used.  There  is  a  clear  and  well  defined  distinction 
between  the  use  of  property  and  the  use  of  the  income 
derived  therefrom.  As  was  said  in  First  Christian  Church 
V.  City  of  Beatrice,  supra,  p.  436:  "It  might  be  that  these 
rents  would  be  exempt  under  the  provisions  of  the  con- 
stitution and  the  statute  to  which  allusion  has  been  made, 
for  it  might  be  contended  with  much  plausibility  that  the 
money  derived  from  rents  is  property  to  be  used  exclu- 
sively for  religious  purposes."  There  may  be  an  exclu- 
sive use  of  the  income  and  not  of  the  property  from  which 
such  income  is  derived.  Webster  defines  "exclusive"  as 
'^possessed  and  enjoyed  to  the  exclusion  of  others;  de- 
barred from  participation  or  enjoyment,"  and  "exclu- 
sively" is  defined,  "in  a  manner  to  exclude;  as,  to  enjoy  a 
privilege  exclusively."  If  the  property  be  used  by  appel- 
lant exclusively  for  purposes  of  its  own  organization,  this 
would  exclude  the  idea  of  others  using  it  for  an  entirely 
different  or  secular  purpose.  The  fact  that  appellant  is 
in  the  exclusive  use  of  a  portion  of  the  property  for  the 
legitimate  purposes  of  its  organization,  does  not  preclude 
the  occupancy  of  other  portions  for  purely  secular  pur- 
poses, and  thus  subject  the  property  so  used  to  the  gen- 
eral law  of  taxation.  This  has  been  repeatedly  held  in 
other  jurisdictions,  where  laws  exempting  from  taxation 
property  used  for  charitable,  religious  and  educational 
purposes  have  been  under  consideration;  and  it  occurs 
to  us  that  the  mere  fact  of  proximity  cannot  vary  the 
rule.  Whether  it  be  portions  of  the  same  property,  or 
separate  and  distinct  parcels,  it  is  governed  by  the  same 
rule  of  construction.  Our  law  is  broad  and  comprehen- 
sive, and  provides  that  all  property  exclusively  used  for 
the  purposes  mentioned  is  exempt,  negativing  the  idea 
that  property  not  so  used  is  entitled  to  such  favor.    In 
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Stahl  V.  Educational  Ass^n,  supra,  where  the  language 
under  which  the  exemption  was  claimed  is  very  similar 
to  that  in  the  present  instance,  it  is  said,  at  page  549,  by 
Hortcm,  C.  J. :  "This  construction  omits  to  give  sufficient 
force  to  the  following  language  of  section  6,  viz.,  'for  the 
exclusive  purposes  of  religion  or  education/  The  prop- 
erty exempt  from  taxation  must  not  only  have  been  re- 
ceiveil,  held  or  appropriated  by  or  for  the  association,  but 
it  must  *be  received,  held  or  appropriated  for  the  exclu- 
sive purposes  of  religion  or  education,'  except  the  ground 
for  a  cemetery.  Thei*efore,  giving  the  provisions  in  the 
statute  creating  the  exemption  a  strict  construction,  the 
charter  must  be  interi)reted  to  mean  that  the  real  or  per- 
sonal property  of  the  association  must  be  received,  held 
or  appropriated  ^f or  the  exclusive  purposes  of  religion  or 
education  only;'  not  for  lease,  investment  or  profit.  When 
its  real  estate  is  rented  to  a  tenant,  or  its  funds  invested 
in  other  property  for  profit,  or  loaned  at  interest,  the 
property  thus  rented  or  invested  or  loaned  will  be  liable 
to  taxation,  as  much  as  any  other  property  that  is  rented 
or  invested  or  loaned,  no  matter  in  whose  hands  it  might 
be."  In  Cincinnati  College  v.  State,  supra,  it  is  held:  'The 
property  of  literarj^  and  scientific  societies  is  only  exempt 
from  taxation  when  used  exclusively  for  literary  and 
scientific  pui-poses.  If  used  for  other  purposes  it  is  liable 
to  taxation,  although  the  proceeds  are  in  future  to  be 
applied  for  the  pi'omotion  of  literature  and  science." 
Says  Caldwell,  J.:  "It  would,  we  think,  be  rather  a  forced 
construction  of  language  to  say  that  this  building,  with 
its  eight  stores,  its  merchants'  exchange,  and  its  other 
rooms  us(^d  for  miscellaneous  purposes,  is  used  exclu- 
sively for  literary  and  scientific  purposes.  •  ♦  ♦  But 
when  any  society,  no  matter  of  what  kind,  whether  scien- 
tific, literary,  or  religious,  entera  the  common  business  of 
life,  and  uses  property  for  the  purpose  of  accumulating 
money,  the  government  should,  and  we  think  the  statute 
does,  treat  it  in  the  same  way  persons  are  dealt  with, 
who  are  using  property  in  a  sfmilar  manner,  and  engaged 
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in  the  same  business.  Government  can  not  discriminate 
between  the  uses  which  different  societies  or  individuals 
will  make  of  the  proceeds  of  their  business,  and  deter- 
mine that  this  society  or  individual  will  make  a  more 
worthy  disposition  of  the  proceeds  of  his  business  than 
that,  and  therefore  the  one  shall  be  taxed  and  the  other 
not."  In  Cleveland  Library  Ass^n  v.  Pelton,  36  Ohio  St., 
253,  258,  it  is  said:  "The  fact  that  income  derived  from 
rents  of  parts  of  the  building  not  used  is  devoted  exclu- 
sively to  the  objects  and  purposes  of  the  association,  and 
not  used  for  the  benefit  or  profit  of  its  members,  can  make 
no  difference.  The  law  looks  to  the  property,  as  it  finds 
it  in  use,  and  not  what  is  done  with  its  accumulations." 
To  the  same  effect  are  Gcrke  v.  Purcell,  25  Ohio  St.,  229; 
State  V.  Assessors,  35  La.  Ann.,  668;  People  v.  Collison,  22 
Abb.  N.  Gas.  [N.  Y.],  52;  Salem  Lyceum  v.  City  of  Salem, 
154  Mass.,  15.  We  have  not  overlooked  the  fact  that 
many  of  the  authorities  citcMl  are  under  exemption  stat- 
utes differing  from  ours  in  some  respects,  and  that  some 
differences  exist  between  most,  if  not  all,  statutory  pro- 
visions governing  the  subject.  Yet,  there  are  principles 
which  are  generally  applicable  to  all,  and  which  we  have 
attempted  to  apply  in  the  present  case.  We  have  care- 
fully examined  the  authorities  cited  by  appellant,  and 
find  none  of  them  in  serious  conflict  with  the  views  herein 
e5  pressed,  and,  for  the  most  part,  the  cases  cited  may  be 
readily  distinguished  by  reaspn  of  peculiar  conditions 
surrounding  the  case  decided  as  disclosed  by  the  opinion 
rendered,  or  of  special  charters  granting  exemption. 

The  language  of  the  statute  is  clear  and  explicit. 
Under  it  all  property  used  exclusively  for  the  purposes 
mentioned  is  exempt  from  taxation.  Property  not  so 
used  is  subject  to  the  general  laws  of  taxation.  Nor  do 
we  think  that  the  proximity  of  one  class  of  property  to 
the  other  is  material;  the  sole  question  being  whether  the 
use  of  the  property  renders  it  exempt.  It  is  not  necessary 
that  the  property  should  be  such  as  to  permit  of  its  sepa- 
1  ation  into  distinct  and  definite  parcels  or  tracts  of  land. 
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As  is  said  in  Proprietors  of  Meeting  House  v.  City  of  Lowelly 
42  Mass.,  538,  541:  "There  may  be  several  distinct  tene- 
ments nnder  the  same  roof;  and  tenements  are  as  essen- 
tially distinct,  when  one  is  under  the  other,  as  when  one 
is  by  the  side  of  the  other."  A  portion  of  appellant's 
property  being  used  for  business  purposes,  and,  there- 
fore, not  within  the  purview  and  privilege  of  the  statute 
referred  to,  we  regard  it  as  the  evident  intention  of  the 
legislature  that  such  property  is  and  should  be  subject  to 
the  general  revenue  laws,  as  all  other  property  in  the 
state.  Cleveland  Library  Assort  t?.  PeltoHy  supra;  Gerke  v. 
Purcelly  supra;  Proprietors  of  Meeting  House  v.  City  of 
Lowell,  supra;  Cincinnati  College  v.  Teatman,  30  Ohio  St, 
276;  Mayor  of  Baltimore  v.  Grand  Lodge,  60  Md.,  280;  Peo- 
ple V.  Collison,  supra. 

In  reaching  a  conclusion  in  this  case  we  do  not  desire 
to  be  understood  as  holding  that  all  of  the  property 
mentioned  in  the  petition  of  appellant  is  subject  to  taxa- 
tion, but  only  that  part  which  is  used  for  other  than  the 
purposes  contemplated  by  the  organization  maintained 
by  appellant. 

The  ruling  on  the  demurrer  we  regard  as  a  correct  ex- 
pressing of  the  law,  and  accordingly  affirm  the  judgment 
entered  therein. 

AFFraMED. 


State,  ex  rel.  The  Irrigators  Bank,  v.  Edwin  J. 
Whipple,  Treasurer  of  Scott's  Bluff  CJounty, 
Nebraska- 
Filed  October  18, 1900.    No.  11,491. 

1.  Peremptory  Writ  of  Mandamus.    A  peremptory  writ  of  mandamus 

will  issue  only  when  it  is  made  to  appear  that  the  law  specially 
enjoins  upon  the  defendant  the  performance  of  the  act  which  it 
is  sought  by  the  writ  to  compel. 

2.  Banks:    Depositories  of  County  Funds:    Authority  op  Commis- 

sioners: Treasurer.  A  board  of  county  commissioners  is  with- 
out authority  to  make  one  of  two  or  more  banks,  designated  as 
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depositories  of  county  funds,  a  preferred  depository,  in  which 
county  funds  are  to  be  first  deposited  by  the  county  treasurer 
-  until  the  sum  of  such  deposit  shall  reach  the  amount  allowed 
under  the  law  and  depository  bond  of  such  bank. 

3.  County  Treasurer:    Authobitt:   Depository  Act.    A  county  treas- 

urer is  the  custodian  of  the  funds  of  his  office  and  it  is  for  him, 
within  the  provisions  and  restrictions  of  the  depository  act,  to 
deposit  and  withdraw,  as  the  requirements  in  the  discharge  of 
his  official  duties  shall  make  necessary,  all  the  funds  coming  into 
his  custody  as  such  treasurer. 

4.  Duty  of  County  Board:    Limit  op  Authority.     When  a  county 

board  has  acted  upon  the  propositions  of  different  banks  apply- 
ing to  be  made  depositories  of  county  funds,  and  approved  or 
rejected  the  bonds  presented  for  that  purpose,  its  powers  and 
authority  in  the  premises  cease,  and  it  is  without  power  or 
authority  to  control  the  action  of  the  county  treasurer,  and 
direcft  in  which  of  the  depositories,  or  in  what  amount,  the 
depositing  of  county  funds  shall  be  had;  and  when  an  attempt 
is  made  to  designate  one  bank  as  a  preferred  depository,  such 
action  is  a  nullity,  and  without  force  or  effect. 

Error  to  the  district  court  for  Scott's  Bluflf  county. 
Tried  below  before  Grimes,  J.    Affirmed. 

James  H.  Casselman^  for  plaintiff  in  error. 

Gardner  d  Mann,  contra. 

HOLCOMB,  J._ 

From  an  order  of  the  district  court,  denying  the  appli- 
cation for  a  writ  of  mandamus  and  dismissing  the  action, 
by  error  proceeding  this  case  is  brought  here  for  review. 
By  the  writ  the  relator  (the  plaintiff  in  error)  sought  to 
compel  the  county  treasurer  of  Scott's  Bluff  county  to 
deposit  in  relator's  bank  county  funds  in  the  sum  of 
f  1,500,  the  same  being  half  the  amount  for  which  its 
bond  as  a  county  depository  had  theretofore  been  duly 
approved  by  the  county  board  of  said  county.  The  nub 
of  the  controversy  is  made  apparent  from  the  following 
paragraph  of  the  petition  and  affidavit  filed  as  a  basis 
for  the  issuance  of  the  writ  applied  for:  "That  on  the  17th 
day  of  April,  A.  D.  1900,  the  bank  of  Gering  of  said 
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county,  submitted  to  said  board  a  bond  in  the  sum  of 
|8,000  to  qualify  said  bank  of  Gering  as  a  county  deposi- 
tory. Said  bond  was  approved  as  follows:  ^\ppointe<' 
and  approved  as  a  depository  for  county  moneys  in  excess 
of  Jl,500,  for  which  amount  the  Irrigators'  Bank  has  al- 
ready been  designated  a  depository,'  thereby  making 
said,  The  Irrigators'  Bank  a  first  and  preferred  deposi- 
tory for  county  funds,  before  any  sum  whatever  can 
l(»gally  be  deposited  with  any  other  county  depository." 
By  section  18,  ari;icle  3,  chapter  18,  Compileil  Statutes, 
18J)9,  it  is  made  the  duty  of  the  county  treasurer  of  each 
county  to  deposit,  and  at  all  times  keep  on  deposit,  for 
safe  keeping,  in  state  or  national  banks,  or  in  some  of 
tliem  doing  business  in  the  county,  and  of  approved  and 
responsible  standing,  the  amount  of  moneys  in  his  hands 
collected  and  held  by  him  as  such  county  treasurer.  The 
bank  applying  for  the  privilege  of  keeping  such  moneys 
to  be  subject  to  certain  conditions  therein  named,  and 
also  to  such  regulations  as  are  imposed  by  law,  and  the 
rules  adopted  by  the  county  treasurer  for  holding  and 
receiving  such  deposits.  By  section  20  it  is  provided  that 
for  the  security  of  the  funds  so  deposited,  the  county 
treasurer  shall  require  all  such  depositories  to  give  bond 
for  the  safe  keeping  and  paj^ment  of  such  deposits,  and 
the  accretions  thereof,  which  bond  shall  run  to  the  peo- 
ple of  the  county,  and  be  approved  by  the  county  board; 
conditioned  as  in  the  section  provided.  By  section  21 
the  treasurer  is  prohibited  from  directly  or  indirectly 
making  any  profit  out  of  any  moneys  in  the  county  treas- 
ury belonging  to  the  county,  the  custody  of  which  the 
treasurer  is  charged  with.  By  section  22  his  willful  fail- 
ure or  refusal  to  do  or  perform  any  of  the  acts  required  of 
him  shall  constitute  a  misdemeanor,  subject  to  indict- 
ment, and  upon  conviction,  the  imposition  of  a  fine  not 
exceeding  $5,000.  By  section  23  it  is  provided  that  the 
treasurer  shall  not  be  liable  on  his  bond  for  money  on  de- 
posit in  banks  under  and  by  direction  of  the  proper  legal 
authority,  if  said  bank  has  given  bonds.    In  the  case -of 
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State  V.  Owen,  41  Nebr.,  651,  it  is  held  that,  under  the  pro- 
visions of  the  section  last  quoted,  it  was  the  duty  of  the 
county  board  to  act  on  the  proposition  of  each  bank  to 
become  a  depository  of  current  funds  of  the  county,  as 
well  as  approve  the  bond  incident  to  that  relation. 

Construing  the  different  sections  of  which  mention  has 
been  made,  it  would  seem  quite  clear  that,  as  respects  the 
question  of  depositing  county  funds,  the  board  of  county 
commissioners  is  authorized  to  act  upon  the  application 
of  the  different  banks,  and  approve  the  bonds  tendered, 
thereby  constituting  such  bank  a  county  depository,  in 
which  the  county  treasurer  must,  in  the  discharge  of  his 
duties,  deposit  the  current  funds  of  the  county  collected 
and  held  by  him;  that  it  is  the  duty  of  the  county  treas- 
urer to  keep  at  all  times  on  deposit  in  the  banks  so  ap- 
proved as  depositories,  or  some  of  them,  all  of  the  funds, 
which  by  law  he  is  required  to  keep  on  deposit  under  the 
provisions  referred  to.  Nowhere  does  it  appear  in  the  act 
quoted,  either  from  the  words  used  or  any  fair  implica- 
tion that  may  be  drawn  therefrom,  that  the  board  of 
county  commissioners  is  authorized  to  make  one  bank  a 
preferred  depository,  in  which  shall  be  kept  all  funds  to 
the  amount  permitted  under  the  bond  by  it  given.  In  this 
respect  we  think  the  county  board  clearly  exceeded  its 
authority,  and  its  attempt  to  limit  the  depositing  of  funds 
in  one  of  the  banks  mentioned  to  such  an  amount  as 
might  be  held  by  the  county  treasurer  in  excess  of  the 
ajnount  which  might  be  deposited  under  the  depository 
bond  of  the  other  bank,  was  an  attempt  to  exercise  power 
not  conferred  upon  it  by  statute.  The  county  treasurer  is 
the  custodian  of  the  funds  belonging  to  his  office,  and  it 
is  for  him,  within  the  provisions  and  restrictions  con- 
tained in  the  depository  act,  to  deposit  and  withdraw,  as 
the  requirements  in  the  discharge  of  his  official  duties 
shall  make  necessary,  all  the  funds  coming  into  his  cus- 
tody as  such  treasurer. 

By  the  petition  the  relator  seeks,  as  mentioned  in  the 
paragraph  quoted,  to  constitute  itself  a  preferred  deposi- 


654  NEBRASKA  REPORTS.  [Vol.60 


state  Y.  Whipple. 


tory  in  the  amount  allowed  under  its  bond  to  the  exclu- 
sion of  other  depositories  in  which  such  funds  may  be 
legally  deposited.  This,  we  think,  it  can  not  do,  and  for 
that  reason  the  petition  fails  to  state  a  cause  of  action. 
In  order  to  justify  the  issuance  of  a  peremptory  writ  of 
mandamus,  it  must  appear  that  the  law  specially  enjoins 
upon  the  defendant  the  performance  of  the  act  which  it 
is  sought  by  the  writ  to  compel.  State  v.  Livsey,  27  Nebr., 
55.  When  the  county  board  has  acted  upon  the  proposi- 
tions of  the  different  banks  which  apply  to  be  made 
county  depositories,  and  approved  or  rejected  the  bonds 
presented  for  that  purpose,  its  powers  and  authority  in 
the  premises  cease,  and  it  is  without  power  and  authority 
to  control  the  action  of  the  county  treasurer,  and  direct 
in  which  of  the  depositories,  or  in  what  amount,  the  de- 
positing of  county  funds  shall  be  had.  This  is  fixed  by 
law,  within  the  limits  of  which  the  county  treasurer  may 
act  in  his  discretion  as  the  receiving  and  disbursing  agent 
of  public  funds  of  the  county.  The  indorsement  on  the 
bond  of  the  bank  of  Gering,  which  has  been  approved  by 
the  county  board,  to  the  effect  that  it  is  designated  as  a 
depository  of  the  county  funds  in  excess  of  the  Jl,500 
which  might  be  deposited  under  the  bond  given  by  the 
relator  and  approved  before  that  time,  was  and  is  a 
nullity,  and  is  of  no  force  or  effect  whatever.  In  reach- 
ing this  conclusion,  we  are  not  unmindful  of  the  fact  that 
the  county  board  is  charged  with  the  general  duty  of 
managing  the  finances  of  the  county,  and  the  county 
business  generally.  Its  authority,  however,  is  derived 
from  the  statute.  It  is  a  public  agent,  entrusted  with 
certain  powers  and  duties  relating  to  the  government  of 
the  county,  which  are  well  defined  by  the  provisions  of  the 
statute  relating  to  the  same.  The  county  treasurer  also 
has  certain  duties  to  perform,  under  authority  conferred 
upon  him  by  statute,  in  the  performance  of  which  the 
statute,  and  not  the  county  commissioners,  must  govern. 
In  the  execution  of  the  provisions  of  the  depository  act, 
the  scope  of  the  authority  and  the  duty  of  the  county 
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commissioners  are  limited  to  action  upon  applicatian  to 
be  made  a  depository,  and  the  approval  of  a  bond  neces- 
sary to  its  designation  as  such.  Beyond  that,  the  treas- 
urer can  not  rightfully  be  controlled  in  the  performance 
of  the  duties  which  are  by  the  act  imposed  upon  him. 
While  some  authorities  are  cited  of  general  application, 
we  are  constrained  to  the  view  that  the  statute  alone 
must  be  looked  to  for  a  proper  determination  of  the 
matter,  and  have  based  the  conclusions  reached  upon 
these  provisions  alone. 

The  judgment  of  the  district  court  is  right,  and  is 
therefore 

Affirmed. 


Anton  Dredla,  Administrator  of  the  Estate  of  Carl 
Baache,  deceased,  v.  Herman  Baache  et  al. 

Filed  October  18, 1900.     No.  11,322. 

1.  Probate  Judge:  Claims  Against  Estate  of  Decedent:    Commission- 

ers: Hearing  by  Judge.  A  probate  judge,  in  the  settlement  of 
•states  of  decedents,  has  authority  and  jurisdiction,  in  the  ab- 
sence of  the  appointment  of  commissioners  for  the  purpose,  to 
appoint  convenient  times  and  places  for  the  hearing  of  claims 
presented  against  an  estate,  with  a  view  to  their  adjustment 
and  allowance;  and  such  hearing  may  be  had  prior  to  the  time 
limited  for  filing  claims  to  prevent  being  barred  as  a  legal 
demand  against  such  estate. 

2.  Notice  of  Hearing.     A  notice  of  the  time  and  place  of  hearing 

claims  against  an  estate,  with  a  view  to  their  adjustment  and 
allowance,  is  required  to  be  given  in  the  manner  provided  by 
section  214,  chapter  23,  Compiled  Statutes,  1899,  or  in  such 
manner  as  may  be  directed  by  the  probate  court. 

3.  :    Object  op  Notice.     Such  notice  is  not  for  the  benefit  of 

creditors  alone,  but  is  also  for  the  purpose  of  advising  an  admin- 
istrator or  other  representative  of  a  decedent's  estate  of  the 
filing  of  claims  presented  for  allowance,  and  permitting  an  ad- 
mission of  their  justness,  or  objections  to  their  allowance  and  a 
hearing  thereon. 

4.  :    Jurisdiction.    A  notice  of  the  time  and  place  of  hearing 

claims  against  an  estate  with  a  view  to  their  adjustment  and 
allowance,  which,  by  order  of  the  court,  is  published  for  four 


056  NEBRASKA  REPORTS.  [Vol.  CO 


Drcdla  v.  Baache. 


consecutive  weeks  in  a  leg-al  newspaper  published  in  the  county 
where  the  estate  is  being*  administered,  is  sufficient  to  authorize 
the  allowance  of  claims  at  the  time  mentioned  which  are  pre- 
fiented  for  that  purpose  and  give  the  court  jurisdiction  over  the 
person  of  an  administrator  of  such  estate. 

5.  Appearance  of  Administrator:    Jurisdiction.     Wlien  an  adminis- 

trator appears  in  a  case  involving  the  allowance  of  a  claim 
against  the  estate  he  represents,  and  asks  leave  to  have  the 
order  of  allowance  vacated  and  leave  to  defend,  and  appeals 
from  the  judgment  of  allowance,  such  action  will  be  a  general 
appearance  in  the  case;  and  the  court  thereby  obtains  jurisdic- 
tion over  the  entire  proceedings. 

6.  Appeal:    Estoppel.    An  appeal  from  a  judgment  claimed  to  have 

been  irregularly  obtained  estops  the  party  appealing  from  after- 
wards relying  on  the  alleged  irregularities  antecedent  to  the 
judgment  appealed  from. 

7.  Acting  County  Judge:    De  Facto  Officer.    Where,  on  account  of 

the  illness  of  the  incumbent,  a  person  has  been  appointed  an 
acting  county  judge  by  the  commissioners  of  a  county,  qualifies 
for  the  position,  and  assumes  the  duties  of  the  office,  and  is 
actually  engaged  in  the  discharge  of  the  functions  of  the  office 
for  a  period  of  three  months  or  more  under  color  and  claim 
of  right  to  the  office,  acquiesced  in  by  the  public  during  all  of 
said  time,  such  officer  will  at  least  be  deemed  and  held  to  be  a 
de  facto  officer. 

8.  Acts  of  Officer  De  Facto.     The  acts  and  judgments  of  a  de  facto 

officer  are  as  valid  and  binding  as  though  i)erformed  and  ren- 
dered by  an  officer  de  jure. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Holmes,  J.    Affirmed. 

F.  I.  Foss  and  B.  V.  Kohout,  for  plaintiflf  in  error. 

F.  A.  Boehnier,  contra. 

HOLOOMB,  J, 

It  is  argued  in  this  action  that  the  order  or  judgment 
of  allowance,  by  the  probate  judge,  of  certain  claims 
against  the  estate  represented  by  the  administrator,  as 
plaintiff  in  error,  and  in  favor  of  the  defendant  in  error, 
is  utterly  void,  and  for  that  reason  the  order  upon  the 
administrator  to  pay  said  claims  as  a  valid  charge  against 
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the  estate  is  erroneous  and  of  no  force  or  effect.  The 
order  of  payment  complained  of  was  made  by  the  probate 
judge  of  Lancaster  county,  where  the  estate  was  being 
administered,  and  an  appeal  was  taken  to  the  district 
court,  where  the  order  was  affirmed,  and  by  error  pro- 
ceeding the  case  is  brought  here  for  review. 

The  two  grounds  upon  which  the  order  of  allowance  is 
challenged  as  being  void  are,  first,  that  the  court  was 
without  jurisdiction  to  allow  the  claims  at  the  time  the 
judgment  of  allowance  was  entered;  and,  second,  that 
the  judge,  or  person  rendering  the  judgment,  was  neither 
a  de  jure  nor  de  facto  county  judge,  and  hence  the  order 
made  is  a  nullity.  A  brief  recital  of  the  history  of  the 
case  will  assist  in  a  proper  understanding  of  the  ques- 
tions involved  in  the  controversy.  After  the  appointment 
and  qualification  of  the  administrator,  the  county  judge 
of  Lancaster  county  made  an  order,  notifying  the  credi- 
tors of  the  estate  tiiat  he  would  sit  on  the  29th  day  of 
June  and  the  29th  day  of  September,  1894,  to  examine 
all  claims  against  said  estate  with  a  view  to  their  adjust- 
ment and  allowance;  that  the  time  limited  for  the  presen- 
tation of  claims  against  the  estate  was  six  months  from 
the  28th  day  of  March,  1894;  and  the  time  limited  for 
the  payment  of  debts  was  for  one  year  from  said  28th 
day  of  March,  1894.  The  notice  was  ordered  to  be,  and 
was,  published  in  the  semi-weekly  Nebraska  State  Journal^ 
published  in  said  county  and  state,  for  four  weeks,  the 
first  publication  being  on  the  9th  day  of  February,  1894. 
On  the  14th  day  of  April  following  the  claims  in  con- 
troversy were  filed  in  said  court  as  claims  against  said 
estate.  On  the  29th  day  of  June,  the  day  set  in  the  notice 
for  hearing,  they  were  allowed  by  Joseph  Wurzburg, 
acting  county  judge.  On  October  17  the  administrator 
filed  a  motion  and  applical^ion  to  set  aside  the  order  of 
allowance,  which  was  denied,  and  an  appeal  taken  to  the 
district  court,  where  judgment  was  entered,  vacating  the 
order  of  allowance.  From  this  judgment  an  error  pro- 
ceeding  was  prosecuted  to  this  court,  and  the  judgment 
46 
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of  the  district  court  reversed  and  the  appeal  dismissed 
because  not  taken  in  time  provided  by  statute.  Baache 
V.  Dredla,  57  Nebr.,  92.  On  the  17th  day  of  June,  1899, 
on  the  application  of  defendants  in  error,  an  order  was 
entered  by  the  county  judge,  directing  the  administrator 
to  pay  from  the  assets  of  the  estate  all  claims  theretofore 
allowed  against  the  estate,  including  those  in  contro- 
versy. From  this  last  order  an  appeal  was  taken  to  the 
district  court,  and  from  there,  by  proceeding  in  error,  the 
case  is  again  here  for  consideration. 

The  alleged  want  of  jurisdiction  of  the  probate  judge 
to  render  the  judgment  of  allowance  grows  out  of  the 
fact  that  the  order  was  entered  on  June  29, 1894,  without 
personal  notice  to  the  administrator,  when  the  time  for 
filing  claims,  in  order  to  prevent  them  from  being  barred, 
was  fixed  in  the  order  and  notice  at  six  months  from 
March  28,  1894,  viz.,  September  28  of  that  year.  It  is  to 
be  observed  that  in  the  notice  referred  to  it  is  provided 
that  the  hearing  of  claims  with  a  view  to  their  adjust- 
ment and  allowance  would  be  had  before  the  probate 
judge  on  June  29  and  September  29,  1894;  and  that  the 
time  for  filing  claims  against  the  estate  expired  in  six 
months  from  March  28,  1894.  The  question  is  thus  pre- 
sented of  whether  a  probate  judge  has  jurisdiction  upon 
proper  notice  to  pass  upon  and  allow  claims  against  an 
estate  before  the  time  has  expired  when,  by  law  as  fixed 
by  an  order  of  the  court,  all  claims  will  be  barred  which 
have  not  theretofore  been  presented  for  allowance. 

Relative  to  the  payment  of  debts  of  deceased  personss 
it  is  provided  by  law  that  it  shall  be  the  duty  of  the  pro- 
bate judge  to  receive,  examine,  adjust  and  allow  all 
claims  and  demands  of  all  persons  against  the  deceased, 
giving  the  same  notice  as  is  required  to  be  given  by  com- 
missioners when  appointed  for  that  purpose.  It  is  then 
provided  that  when  commissioners  are  appointed,  it  shall 
be  their  duty  to  appoint  convenient  times  and  places 
when  and  where  they  will  meet  for  the  purpose  of  ex- 
amining and  allowing  claims;  and  within  sixty  days  after 
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their  appointment,  they  shall  give  notice  of  the  times  and 
places  of  their  meeting,  and  of  the  time  limited  for  credi- 
tors to  present  their  claims,  by  posting  notices  and  pub- 
lishing the  same  four  weeks  in  some  legal  newspaper,  or 
in  any  other  manner  as  the  court  may  direct.  Compiled 
Statutes,  1899,  ch.  23,  sec.  214.  A  careful  perusal  of  the 
section  cited,  with  others  pertaining  to  the  subject,  leads 
to  the  conclusion  that  a  probate  judge  is  not  without 
jurisdiction  to  act  upon  claims  presented  for  allowance 
before  the  expiration  of  the  time  for  filing  claims  after 
which  they  will  be  barred  as  a  demand  against  a  dece- 
dent's estate.  It  appears  reasonably  clear  that  in  the 
section  mentioned  it  is  contemplated  that  a  probate  judge 
may  apjmint  convenient  times  and  places  when  he  will 
sit  for  the  purpose  of  adjusting  and  allowing  claims, 
which  may  be  presented  against  the  estate,  without  refer- 
ence to  the  time  when  claims  are  barred  if  not  filed  for 
adjustment  and  allowance.  The  provisions  requiring 
notice  of  the  time  when  claims  will  be  barred  if  not  filed 
serves  the  purpose  of  forever  barring  such  claims  as 
legal  demands  against  an  estate,  and  does  not  necessarily 
govern  as  to  the  time  a  hearing  may  be  had  of  claims 
properly  exhibited  against  an  estate. 

It  appears,  however,  that  a  hearing  of  the  claims  pre- 
sented within  the  time  allowed  by  order  of  the  probate 
court  can  not  be  had  until  notice  is  given  thereof  in  the 
manner  provided  in  the  section  referred  to.  This  may  be 
in  different  ways  as  therein  stated,  or,  as  in  the  language 
of  the  statute,  "in  any  other  manner  which  the  court  may 
direct."  We  do  not  agree  with  counsel  for  the  creditors, 
that  all  the  requirements  of  the  statute  as  to  notice  of 
the  time  and  place  of  hearing  claims  against  an  estate 
are  solely  for  the  benefit  of  creditors,  and  that  the  ad- 
ministrator is  bound  to  take  notice  of  the  proceedings  of 
the  probate  judge,  and  be  present  at  any  time  action  may 
be  taken  affecting  the  estate  he  represents.  A  reading  of 
the  statute  convinces  us  that  a  fair  construction  thereof 
requires  that  a  notice  of  the  time  and  place  of  the  hearing 
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of  claims  shall  be  given  in  some  form  contemplated  by 
the  section,  for  the  purposes  of  affording  an  administra- 
tor, or  other  representative  of  a  deceased  person,  an  op- 
poi-tunity  to  admit  the  justness  of  a  claim  exhibited 
against  the  estate,  or  object  to  its  allowance  and  have  a 
hearing  thereon.  In  administering  the  estate  of  a  de- 
ceased person,  exclusive  original  jurisdiction  is  by  law 
conferred  upon  probate  courts.  Stevenson  v,  Valetitine,  38 
Nebr.,  902,  907.  The  legislature  has  not  deemed  it  wise 
to,provide  for  any  particular  and  formal  method  of  sum- 
moning parties  into  courts,  to  require  formal  pleadings 
and  joinder  of  issues,  as  in  other  civil  actions.  It  is,  how- 
ever, the  spirit  of  the  law  that  parties  interested  in  the 
proceedings  had  in  a  probate  court,  in  settling  the  estates 
of  decedents,  shall  have  an  opportunity  to  be  heard  on 
the  merits  of  all  claims  and  controversies  growing  out  of 
the  settlement  of  such  estates,  and  it  is  therefore  provided 
that  hearings  upon  claims  against  an  estate  shall  be  at 
convenient  times  and  places,  of  which  notice  shall  be 
given  in  the  manner  therein  mentioned.  The  notice 
required  serves  the  double  purpose  of  advising  the 
creditors  of  an  estate  of  the  time  of  hearing  claims, 
and  the  administrator  or  other  representative  of  the 
filing  of  such  claims  as  may  be  presented  for  allowance, 
with  the  opportunity  to  admit  or  object  to  the  same,  as 
may  to  him  seem  proper.  A  proper  regard  for  the  rights 
of  those  interested  in  an  estate  requires  that  an  admin- 
istrator should  have  timely  notice  of  all  such  hearings, 
in  order  that  the  interests  of  the  estate  he  represents  may 
be  fully  guarded  and  conserved.  The  kind  of  notice  to  be 
given  is  in  the  control  of  a  probate  judge,  and  it  is  his 
duty  to  afford  an  administrator  full  opjwrtunity  to  de- 
fend against  all  unjust  claims.  Whether  this  has  been 
done  in  the  present  case  may  be  doubted.  The  notice 
given  was  only  constructive,  when  a  proper  regard  for 
the  rights  of  the  estate  would  probably  have  suggested 
that  it  be  made  actual  and  personal.  A  notice,  however, 
was  given  as  directed  by  the  court  by  publication,  and 
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this,  we  think,  was  suflScient  to  give  the  court  jurisdiction 
over  the  person,  and  its  jurisdiction  over  the  subject- 
matter  is  given  by  statute  beyond  any  reasonable  doubt. 
The  judgment  rendered  was,  therefore,  valid  and  binding 
until  reversed  on  appeal,  or  set  aside  by  a  direct  proceed- 
ing brought  for  that  purpose. 

Conceding  for  the  time  being  that  the  probate  court 
acquired  no  jurisdiction  over  the  administrator  at  the 
time,  and  for  the  purpose  of  adjusting  and  allowing 
claims  on  June  29,  1894,  the  administrator  thereafter, 
and  in  October  following,  appeared  in  the  case,  acknowl- 
edged the  jurisdiction  of  the  court,  and  asked  to  have 
the  order  vacated  and  set  aside  with  leave  to  appear  and 
defend  against  the  said  claims.  The  subsequent  action 
taken  placed  the  jurisdiction  of  the  court  over  the  entire 
proceedings  beyond  the  pale  of  controversy.  Scarborough 
V  Myrick,  47  Nebr.,  795;  Warren  v.  Dick,  17  Nebr.,  241; 
Growell  v.  Oalloway,  3  Nebr.,  215,  220.  At  most,  the  ques- 
tions affecting  the  jurisdiction  of  the  probate  court  were 
such  as  to  render  the  judgment  voidable  only  and  not 
void,  and  the  administrator,  having  appeared  in  the  case, 
recognizing  the  judgment  and  appealing  to  the  district 
court  therefrom,  has  thereby  waived  the  irregularities, 
if  any,  existing  at  the  time  of  the  rendition  of  the  judg- 
ment, and  can  not,  after  such  appeal,  be  heard  to  com- 
plain of  the  irregularities  antecedent  to  the  judgment 
appealed  from.  Irwin  v.  Nuckolls^  3  Nebr.,  441;  Ayres  v. 
DttggaUy  57  Nebr.,  753.  We  are  therefore  of  the  opinion 
that  the  judgment  complained  of  is  not  void  for  want  of 
jurisdiction,  either  over  the  subject-matter  or  the  person 
of  the  administrator,  and  that  counsel's  contention  in 
respect  to  this  matter  ought  not  to  prevail. 

As  to  the  other  question  involved,  it  is  made  to  appear 
from  the  record  that  on  May  8,  1894,  the  county  judge  of 
Lancaster  county  made  application  to  the  commissioners 
to  appoint  an  acting  county  judge  on  account  of  the  ill- 
health  of  the  incumbent,  and  that  in  pursuance  of  such 
request  Joseph  Wurzburg  was  appointed  to  the  position 
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as  requested,  and  that  immediately  thereafter,  in  pur- 
snance  of  snch  appointment,  qualified  for  the  position, 
took  charge  of  the  office,  and  performed  the  duties  ot 
county  judge,  and  acted  as  such  from  May  9, 1894,  to  some 
time  in  August  following,  when  the  county  judge  agsun 
resumed  the  duties  of  his  office.     It  also  appears  that 
on  May  16  the  county  judge  decided  some  cases  sub- 
mitted to  him  prior  to  the  appointment  of  an  acting 
county  judge,  and  that  on  the  same  day  the  acting  judge 
was  engaged  in  the  actual  performance  of  the  duties  of 
the  office.    With  the  exception  referred  to,  the  county 
judge  performed  no  other  functions  of  the  office  during 
the  term  of  the  acting  county  judge  as  before  mentionei 
Whether  the  county  judge  was  absent  from  the  countj, 
as  the  law  contemplates  in  the  event  of  an  appointment 
of  an  acting  county  judge,  does  not  appear  from  the 
record,  except  as  his  presence  is  shown  on  the  16th  day 
of  May,  when  the  decisions  reiferred  to  were  entered  by 
him.  Whether  Wurzburg  was  a  de  jure  or  Side  facto  office, 
it  is  unnecessary  here  to  determine.    A  discussion  of  the 
distinction  between  the  two  would  be  wholly  without 
profit  We  may  assume  that  the  only  question  is  whether 
his  acts  while  occupying  the  position  he  did  are  whoUy 
void  and  unauthorized,  or  are  valid  aa  a  de  facto  officer. 
It  is  apparent  that  he  was  actually  engaged  in  the  dis- 
charge of  the  duties  of  the  office  during  the  period  men- 
tioned under  color  of  authority  by  reason  of  his  appoint- 
ment by  the  county   commissioners  and   qualification 
thereunder;  that  he  exercised  the  functions  of  the  oifice 
under  color  of  right  and  claim  thereto,  and  that  such 
right  and  authority  were  acknowledged  and  acquiesced 
in  by  the  public  and  all  those  dealing  with  the  affairs  (rf 
the  office  during  the  whole  period  of  his  incumbency.  To 
constitute  a  de  facto  officer  it  is  only  necessary  that  he 
have  some  appearance  of  right  to  the  office  which  wonld 
lead  the  public  without  inquiry  to  suppose  him  to  be  the 
officer  he  assumes  to  be.    Where  a  person  is  in  the  actual 
possession  of  an  office,  in  the  discharge  of  the  ofldil 
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duties  thereof  under  snch  color  or  claim  of  right  to  the 
office,  he  will  be  deemed  and  held  to  be  a  d6  facto  officer. 
Hamlin  v.  Kassafer,  15  Ore.,  456;  Brovm  v.  Lunt^  37  Me., 
423,  428;  Ex  parte  Strang,  21  O.  St.,  610;  Conover  v.  Devlin^ 
15  How.  Pr.  [N.  Y.],  477;  Cox  v.  Homton  &  T.  R.  Co.,  68 
Tex.,  226;  State  v.  Carroll,  38  Conn.,  449.  We  feel  entirely 
satisfied  that,  in  any  event,  the  county  judge,  acting 
under  the  appointment  made  by  the  county  commission- 
ers, was,  while  filling  the  position  to  which  he  was  ap- 
pointed, and  discharging  the  duties  of  the  office,  a  de 
facto  officer,  whose  orders  and  judgments  are  to  be  held 
as  valid  ajad  binding  as  though  rendered  by  an  officer 
whose  title  was  beyond  dispute.  Ex  parte  Johnson,  15 
Nebr.,  512;  State  v.  Lewis,  11  L.  B.  A.  [N.  C]  105;  1  Black, 
Judgments,  sec.  175;  1  Freeman,  Judgments,  sec.  148. 

It  follows  from  the  views  herein  expressed  that  the 
judgment  of  the  district  court  is  in  conformity  with  the 
law,  and  should  be,  and  is> 

Affirmhd. 


Babbaba  Eerneb,  appellant,  v.  John  W.  McDonald, 
Sheriff,  et  al.,  appellees,  and  August  Kerner, 

APPELLANT. 

Filed  Noyembeb  8, 1900.    No.  10,053. 

Estate  by  Entirety.    The  common  law  rule  of  estate  by  entirety  does 
not  obtain  in  this  jurisdiction. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Dickinson,  J.    Affirmed. 

McCoy  d  Olmstead,  for  appellants: 

This  was  an  action  of  injunction  brought  by  Barbara 
Kemer  against  John  W.  McDonald,  as  sheriff,  Henry 
Held  and  August  Kerner,  and  was  tried  on  the  petition 
of  Barbara  Kemer,  and  answer  and  cross-petition  of 
August  Kemer,  setting  up  the  same  fact3  as  the  petition; 
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and  general  demurrers  by  each  of  the  other  defendants 
to  each  of  said  pleadings. 

The  trial  court,  upon  the  hearing,  sustained  the  de- 
murrers and  entered  a  decree  for  defendants  McDonald 
and  Held.  Barbara  and  August  Kerner  separately  ap- 
pealed to  this  court. 

The  facts  essential  to  an  understanding  of  the  case 
are,  briefly  stated,  as  follows:  On  and  prior  to  March  9, 
1887,  August  and  Barbara  Kerner  were  husband  and 
wife,  and  on  that  day  Barbara  Kerner  contracted  with 
one  Charles  F.  Strong  for  the  purchase  by  her  from  him 
of  certain  land  in  the  city  of  Omaha,  Nebraska,  which 
was  to  become  her  own  property  for  a  consideration  of 
$1,200  to  be  paid  by  her  out  of  her  individual  estate. 
On  the  same  day,  upon  request  of  the  plaintiff,  Strong 
and  wife  executed  and  delivered  to  Barbara  and  August 
Kerner  a  warranty  deed  of  the  premises,  with  the  pur- 
pose and  intent  common  to  each  of  the  parties  to  the 
deed  of  thereby  conveying  to  the  Kerners  an  estate  by 
entirety.  But  the  deed  was  a  plain  warranty  deed,  in 
which  neither  the  marriage  relation  of  the  Kerners,  nor 
the  particular  kind  of  estate  intended  to  be  conveyed  to 
and  received  by  them,  was  specially  mentioned.  Neither 
of  the  Kerners  ever  acquired  any  interest  in  said  land 
except  by  virtue  of  said  deed,  and  Barbara  Kerner  never 
granted  or  gave  to  August  Kerner  any  especial  power  or 
agency  over  her  estate  or  interest  in  the  whole  or  any 
part  thereof,  or  any  right  to  use  the  same.  Neither  of 
said  Kerners  was  in  actual  possession  of  said  land  and  it 
had  not  been  used  since  they  became  its  owners,  and  it 
was  not  improved.  Barbara  Kerner,  out  of  her  individ- 
ual estate,  paid  the  entire  purchase  price,  and  claims 
that  it  was  and  is  owned  by  her  and  her  husband  as  an 
estate  by  entirety  and  is  not  subject  to  execution  of  any 
judgment  against  August  Kerner  alone.  Held  obtained 
a  judgment  against  August  Kerner,  in  the  county  court 
of  Douglas  county,  which  was  duly  transcripted  to  the 
district  court  of  that  county,  and,  in  due  time,  procured 
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an  execution  to  be  issued  thereon  and  delivered  to  Mc- 
Donald as  sheriff.  The  judgment  waa  not  for  any  neces- 
saries furnished  the  Kemer  family.  The  sheriff,  finding 
no  personalty  out  of  which  to  make  the  judgment, 
threatened  to  sell,  not  the  half,  but  the  entire  premise®, 
as  the  property  of  August  Kemer.  Barbara  Kemer  in 
writing  notified  the  sheriff  of  her  claim,  that  she  and 
her  husband  were  grantees  of  Strong  by  one  deed  and 
owned  the  land  by  entirety  and  that  during  their  joint 
lives  the  judgment  could  not  be  made  therefrom.  She 
in  her  petition  also  asserted  that  enforcement  of  the  ex- 
ecution against  said  land  would  impair  the  obligation  of 
their  contract  of  conveyance  and  would  deprive  her  of 
her  property  without  due  process  of  law  and  deny  her 
the  equal  protection  of  the  laws  and  claimed  the  pro- 
tection of  paragraph  1,  section  10,  article  1,  and  section 
1,  amendment  14  of  the  constitution  of  the  United  States 
in  support  thereof.  But  the  sheriff,  still  persisting  in 
levying  on  the  said  land  and  selling  the  same  to  pay  said 
judgment,  and  Held  beijig  a  resident  of  Wyoming  and 
having  no  property  in  this  state  except  said  judgment, 
this  injunction  action  was  begun  to  prevent  an  irrepar- 
able injury  to  Barbara  Kerner  and  the  clouding  of  her 
title  to  said  land. 

The  question  before  the  court  in  this  case  then  is 
whether  the  common  law  rule  of  estates  by  entireties  has 
always  been  and  is  now  in  force  in  this  state,  by  which 
rule,  when  there  is  granted  to  two  persons,  who  are  then 
husband  and  wife,  an  estate  by  one  instrument,  the  es- 
tate belongs  to  both  of  them,  not  by  moieties,  but  by  the 
whole,  and  will  on  the  death  of  one  belong,  as  if  from  the 
date  of  the  grant,  wholly  to  the  survivor  (2  Blackstone 
Com.  [Cooley's  3d  ed.],  *182,  note  2;  Kent  Com.,  •132; 
4  Kent  Com.,  •362,  •363;  1  Washburn,  Real  Property  [5th 
ed.],  •424*426;  9  Am.  &  Eng.  Ency.  Law  [1st  ed.],  40, 
850);  and,  if  such  rule  is  in  force,  whether  it  is  applicable 
to  this  case,  so  that  Barbara  and  August  Kemer  will  be 
said  to  have  received  and  to  hold  said  premises  by,  th^ 
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entirety,  and  whether,  by  reason  of  those  facts,  and  es- 
pecially because  of  the  fact  that  all  of  the  purchase  price 
of  said  premises  and  the  taxes  thereon  were  paid  by  Bar- 
bara Kerner  with  her  own  separate  funds,  it  ought  to 
be  adjudged  that  during  her  life,  if  she  dies  before  her 
husband,  and  forever,  if  she  survives  him,  the  whole  of 
said  preniises  and  every  interest  therein,  and  the  use 
and  enjoyment  of  the  whole  thereof,  shall  be  hers  free 
of  all  acts,  judgments  and  claims  of  the  api>ellees  against 
said  August  Kerner. 

Throughout  the  United  States  the  law  of  entirety  is, 
almost  without  exception,  confirmed  by  the  judicial  de- 
cisions in  the  absence  of  affirmative  prohibitive  legisla- 
tion. It  is  in  force  in  the  following  states,  as  confirmed 
by  their  judicial  decisions,  and  no  doubt  it  is  in  force  in 
other  states  and  will  be  so  declared  by  their  courts  when 
the  occasions  arise:  Corinth  v.  Emery,  63  Vt,  505;  Brown- 
son  v.  Hull,  16  Vt,  309;  Pray  v.  Stebbins,  141  Mass.,  219; 
Phelps  V.  Simons,  159  Mass.,  415;  Wright  v.  Saddler,  20  N. 
Y.,  320;  Farmers  Bank  v.  Gregory,  49  Barb.  [N.  Y.],  155; 
Bertles  v.  Nunan,  92  N.  Y.,  152;  Hiles  v,  Fisher,  144  N.  Y., 
306;  Grosser  v.  City  of  Rochester,  148  N.  Y.,  235;  Buttlar  v, 
Rosenblath,  42  N.  J.  Eq.,  651;  Fulper  v.  Fulper,  54  N.  J. 
Eq.,  431;  Parry's  Estate,  188  Pa.  St,  33;  Brambcrry's  Es^ 
tate,  156  Pa.  St,  628;  McCurdy  v.  Canning,  64  Pa.  St,  39; 
Clark  V.  Woottoti,  63  Md.,  113;  McCubbin  v.  Stanford,  85 
Md.,  378;  Bank  v.  Corder,  32  W.  Va.,  232,  241-243;  Bruce 
V.  meholson,  109  N.  Car.,  202;  McLeod  v.  Tarrant,  17  S. 
Car.,  773;  Gresham  v.  King,  65  Miss.,  387;  Oglesby  v.  Bing- 
Aam,  69  Miss.,  795;  McDuff  v.  Beauchamp,  50  Miss.,  531; 
Hemingway  V.  Scales,  42  Miss.,  1, 16;  Cole  Mfg.  Co.  v.  Collier, 
31  S.  W-  Kep.  [Tenn.],  1000;  Chambers  v.  Chambers,  92 
Tenn.,  707;  Chandler  v.  Cheney,  37  Ind.,  408;  Carver  v. 
Smith,  90  Ind.,  223;  Brovm  v.  Brown,  133  Ind.,  476;  Thorn- 
burg  V.  Wiggins,  135  Ind.,  178;  Michigan  Beef  d  Prot^mon 
Co.  V.  Coll,  74  N.  W.  Rep.  [Mich.],  475;  Dickey  v.  Conr 
verse,  76  N.  W.  Kep.  [Mich.],  80;  Doane  v.  Feathers'  Es- 
tate, 78  N,  W,  Rep,  [Mich,],  884;  Bemi^tt  v.  Child,  19  Wis,, 
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383;  Brown  v.  BaraboOy  90  Wis.,  151;  Fiedler  v.  Howard^ 
99  Wis.,  388;  Simpson  v.  Biffle,  63  Ark.,  289;  Branch  v. 
Polk,  61  Ark.,  388;  Bains  v.  Bullock,  31  S.  W.  Rep.  [Mo.], 
342;  Simons  v.  McLain,  51  Kan.,  160;  Shinn  v.  Shinn,  42 
Kan.,  1;  Baker  v.  Stewart^  40  Kan.,  442,  and  cases  cited; 
Wilson  V.  Johnson,  4  Kan.  App.,  747;  Noblitt  v.  Beebe,  23 
'Ore.,  4. 

The  law  of  entireties  is  established  as  the  law  of  this 
state  by  legislative  enactment,  or,  at  any  rate,  is  not 
prohibited  or  repealed  by  any  legislation. 

At  the  first  session  of  the  territorial  legislature,  and 
on  March  16,  1855,  the  legislature  passed  "An  act  to  put 
into  force  in  this  territory  the  common  law  of  England," 
which  act  was  carried  forward  and  reenacted  on  Febru- 
ary 12,  1866,  as  part  of  the  Revised  Statutes.  That  act 
reads:  "So  much  of  the  common  law  of  England  as  is 
applicable  and  not  inconsistent  with  the  constitution  of 
the  United  States,  with  the  organic  law  of  this  territory, 
or  with  any  law  passed  or  to  be  passed  by  the  legisla- 
ture of  this  territory,  is  adopted  and  declared  to  be  law 
within  said  territory."  By  this  common  law  act,  it  will 
be  noted,  it  was  expressly  declared,  in  effect,  that  the 
law  of  entireties  was  adopted  and  established  as  the  law 
of  Nebraska. 

The  married  woman  acts  do  not  affect  the  estate  by 
entireties,  and  such  estates  may  be  created  and  exist 
since  the  passage  of  those  laws  the  same  as  they  did  be- 
fore. The  only  effect  of  the  married  woman  acts  on  en- 
tireties is  to  take  away  all  right  in  the  husband,  as  com- 
mon law  agent  of  the  wife.  Farmers  Bank  v.  Gorder^ 
Grosser  v.  Rochester,  Hiles  v.  Fisher,  Simpson  v.  Biffle,  Nob- 
litt V,  Beebe,  Garver  v.  Smith,  Bains  v.  Bullock,  Baker  v. 
Steuxirt,  Buttlar  v,  Rosenblath,  Doane  v.  Feather^s  Estate, 
uU  supra;  Humberd  v,  Gollings,  20  Ind.  App.,  93. 

But,  whatever  the  effect  of  section  28,  we  think  that 
that  section  was  afterwards  repealed  and  never  reen- 
acted. At  the  second  session  of  the  legislature,  in  1856, 
there  was  passed  "An  act  for  revising,  consolidating, 
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and  preparing  a  general  code  for  the  territory  of  Ne- 
braska," but  section  28  was  not  contained  therein. 

On  February  15,  1864,  the  legislature  again  enacted  a 
"consolidation  of  the  general  laws,"  the  title  of  the  act 
being  "An  act  to  revise  and  consolidate  the  laws  of  a 
general  nature,  passed  at  the  second  session  of  the  legis- 
lative assembly  of  this  territory."  It  was  the  intent  of 
this  act  not  to  bring  forward  any  acts  or  part  of  acts  not 
brought  forward  or  enacted  at  the  second  session  of  the 
legislature,  thus  repealing  section  28  of  the  act  of  Febru- 
ary 21, 1855,  if  it  had  not  been  repealed  before. 

On  February  12,  1866,  "the  Kevised  Statutes  of  1866" 
was  enacted,  the  title  being  "An  act  for  revising,  consoli- 
dating and  re-enacting  the  civil  and  criminal  codes,  and 
the  laws  of  a  general  nature,  of  the  territory  of  Ne- 
braska." Section  2  of  the  Revised  Statutes  was  the  re- 
pealing clause  and  reads,  so  far  as  pertinent  here,  as  fol- 
lows: "All  acts  and  laws  of  general  nature  relative  to 
civil  and  criminal  laws  and  proceedings  of  this  terri- 
tory, passed  prior  to  1866,  and  all  acts  and  parts  of  acts 
conflicting  with  the  provisions  of  this  revision,  are  hereby 
repealed." 

Aside  from  section  28,  which  has  been  repealed,  and 
never  was  intended  to  apply  to  deeds  to  husbands  and 
wives,  there  never  has  been  and  is  not  now  any  statute 
in  Nebraska  declaring  that  a  plain  deed  to  two  persons, 
whoever  they  may  be,  conveys  to  them  estates  in  com- 
mon. At  all  events  the  true  intent  of  the  parties  to  the 
deed  must  be  given  efifect. 

In  chapter  31  of  the  Consolidation  of  January  26,  1856. 
it  was  provided:  "Sec.  63.  In  the  construction  of  every 
instrument  creating  or  conveying,  or  authorizing,  or  re- 
quiring the  creation  or  conveyance  of  any  real  estate,  or 
interest  therein,  it  will  be  the  duty  of  the  courts  of  jus- 
tice to  can*y  into  effect  the  true  intent  of  the  parties,  so 
far  as  such  intent  can  be  collected  from  the  whole  in- 
strument, and  so  far  as  such  intent  is  consistent  with 
the  rules  of  law."    And  this  continues  the  law  of  Ne- ' 
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braska  today.  If  the  common  law  rule  as  to  entireties 
has  been  and  is  in  force  in  this  state,  then,  the  deed  in 
the  case  at  bar  having  been  made  to  the  appellants,  the 
law  presumes,  without  any  evidence,  in  or  out  of  the  deed, 
other  than  the  deed  itself  and  the  proof  of  the  fact  of 
their  marriage  at  the  time  of  the  delivery  of  the  deed  to 
them,  that  they  contracted  for  and  received  an  estate  by 
entirety  in  said  property. 

But,  if  this  law  is  not  in  force  in  this  state,  to  the 
extent  that  a  plain  deed  would  be  by  itself  suflBcient  evi- 
dence of  an  estate  by  entirety,  and  therefore  that  pre- 
sumption was  wanting,  still,  by  virtue  of  section  53,  chap- 
ter 73,  Compiled  Statutes,  1899,  that  presumption  is 
supplied  by  the  allegation  in  the  petition,  which  the  de- 
murrer admits  to  be  true,  that  the  deed  was  made  and 
delivered  with  the  agreement  and  intent,  common  to  all 
the  parties'  thereto,  that  estates  by  entirety  were  to  be 
granted  to  each  married  couple  grantee. 

Nelson  G.  Pratt  and  Edward  M.  Wellman,  contra. 

NORVAIi,  C.  J. 

This  case  involves  the  question  of  whether,  in  this  state, 
the  doctrine  of  entirety  of  estate  is  in  force.  This  law 
grew  out  of  the  relation  of  husband  and  wife,  as  the  same 
existed  at  common  law,  and  it  was  a  necessary  corollary 
of  that  statute;  for  at  common  law,  the  moment  a  woman 
married,  she  ceased  to  exist  as  an  entity,  but  simply  be- 
came merged  in  her  husband,  and  came  wholly  under  his 
dominion.  Of  course,  if  at  marriage  she  ceased  to  exist 
as  an  entity,  she  lost  the  ability  to  own  anything,  hence 
out  of  this  legal  fiction,  of  necessity,  arose  the  doctrine, 
that  if  there  be  granted  by  one  instrument  to  two  per- 
sons, who  are  husband  and  wife,  an  estate  it  is  owned  by 
both  of  them,  not  by  moieties,  but  as  a  whole,  and  will  on 
the  death  of  one  belong,  as  if  from  the  date  of  the  grant, 
wholly  to  the  survivor.  We  will  discuss  the  questions 
thus  presented  as  if  no  statutory  enactment  ever  existed 
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on  the  subject  other  than  chapter  15  of  the  CompUed 
Statutes,  whereby  it  is  provided  that  so  much  of  the  com- 
mon law  as  is  applicable,  and  not  inconsistent  with  the 
constitution  of  the  United  States^  etc.,  is  adopted  and  de- 
clared to  be  the  law  within  this  state.  Is  the  law  of  en- 
tireties applicable  in  this  state?  In  other  words,  is  it  in 
harmony  with  the  marriage  relation  as  it  now  exists?  It 
is  urged  that  the  whole  of  the  common  law  exists  by 
force  of  this  statute,  except  where  it  has  been  expressly 
changed  by  legislative  enactment,  unless  it  be  inconsist- 
ent with  the  constitution  of  the  United  States,  the  oi^anic 
law  of  the  territory  (and  presumably  of  the  constitution 
of  the  state).  With  this  statement  we  can  not  agree,  for 
the  term  ^'as  is  applicable"  has  also  a  meaning,  and  it  is 
evidently  intended  to  mean,  so  much  as  is  applicable  to 
our  institutions.  Now,  it  is  evident  that  the  whole  of  the 
common  law  of  husband  and  wife  is  not  now  and  never 
has  been  in  force  in  this  state.  Take,  for  instance,  that 
common  law  rule  whereby  the  husband  was,  under  cer- 
tain circumstances,  permitted  to  inflict  corporal  punish- 
ment upon  his  wife.  It  would  hardly  be  contended  that 
such  rule  of  law  existed  here,  in  the  absence  of  special 
statutory  enactment  The  principle  is  too  repugnant  to 
all  modern  ideas  of  the  relation  of  husband  and  wife  to 
have  a  place  in  our  jurisprudence.  Hence,  it  is  plain  that 
not  all  common  law  of  England  is  in  force  in  this  state. 
We  do  not  imagine  that  such  would  be  declared  to  be 
the  law  anywhere,  yet  it  was  once,  without  dispute,  the 
common  law  of  England.  As  a  matter  of  fact,  law  is  not 
a  fixed  science,  but  advances  or  retrogrades  with  the  ad- 
vancement or  retrogression  of  society;  and  the  law 
permitting  corporal  punishment  of  the  wife  by  the 
husband  has  ceased,  because  we  are  a  more  highly 
civilized  people  than  were  our  ancestors,  and  such  a 
thing  would  now  be  looked  upon  with  abhorrence  by 
all  right  thinking  men.  Many  principles  of  law  have 
changed  with  the  passing  of  time,  through  the  grad- 
ual  change   of   thought   on   the   part  of   society  and 
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the  flux  and  change  of  social  organization;  many  others 
have  ceased  because  the  reason  which  called  them  into 
existence  has  ceased,  and  it  seems  to  us  that  to  this  last 
named  principle  may  be  referred  the  law  of  estates  by 
entirety.  The  old  common  law  idea  of  the  oneness  in  the 
relation  of  husband  and  wife  is  fast  disappearing.  The 
identity  of  the  woman  Is  not  lost  in  her  husband;  she  is 
no  longer  under  his  dominion  or  control.  On  the  con- 
trary, in  law,  husband  and  wife  are  now  considered  as 
equals,  the  relation  as  a  dual  equality,  not  as  one,  and 
that  one  very  much  the  husband.  Hence,  there  seems  to 
be  no  better  reason  for  holding  that  a  conveyance  of  an 
estate  to  two  persons,  they  being  husband  and  wife,  by 
one  instrument,  creates  an  estate  in  entirety,  than  to 
hold  that  the  conveyance  of  an  estate  to  two  persons  not 
husband  and  wife  will  create  a  like  estate,  and  not  an 
estate.  The  reason  for  the  law  of  entirety  having  ceased, 
.  with  the  reason,  the  law  itself  is  no  more.  It  would  seem 
clear  that,  taking  the  modem  view  of  the  marriage  re- 
lation, there  is  no  reason  for  the  doctrine  of  estates  in 
entirety,  but  that  estate  created  in  both  husband  and 
wife  should  at  once  be  assimilated  to  like  estates  created 
in  other  persons  not  husband  and  wife.  We  are  of  the 
opinion,  that  in  the  absence  of  statute  declaratory  there- 
of, the  doctrine  of  estates  by  entirety  is  repugnant  to  our 
institutions,  and  to  the  American  sense  of  justice  to  the 
heirs,  and,  therefore,  not  the  common  law  of  this  state. 
The  district  court  having  held  in  harmony  with  the  views 
herein  expressed,  the  judgment  is  accordingly 

Affirmed. 

NoTS. — ^"It  is  true,  that  at  one  time  the  common  law  favored,  by 
reason  of  the  right  of  survivorship,  title  by  joint  tenancy.  For  it  thus, 
as  was  supposed,  tended  to  combine  or  unite  the  feudal  services, 
consolidate  tenures  and  strengthen  the  feudal  connection.  And  this 
was  its  policy.  Of  course,  the  reason  would  cease  with  the  abolition 
of  the  tenures;  and  neither  in  England  nor  in  this  country  are  these 
estates  favored."  Hoffman  v,  Siigera,  28  la.,  302,  306.  Affirmed  in 
Bader  v.  Dyer,  106  la.,  715,  719. 
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J.  Sterling  Morton  et  al.  v.  John  C.  Watson. 

Filed  November  8, 1900.    No.  11,066. 

1.  BiBbarmezit:  Conflicting  Evidence.  Where,  in  a  disbarment  pro- 
ceeding instituted  against  an  attorney,  the  evidence  is  fairly  con- 
flicting, a  finding  based  thereon  will  not  be  disturbed  on  r«view. 

2. :    Prior  Pending  Indictment:    Postponement  of  Considera- 


tion, Where  disberment  proceedings  are  founded,  in  part,  upon 
facts  made  the  basis  of  a  prior  pending  indictment  or  informa- 
tion againat  the  same  attorney,  the  court  may,  where  no  abuse 
of  discretion  is  shown,  postpone  the  consideration  of  the  speci- 
fication in  the  proceeding  to  disbar  involved  in  the  criminal  case 
until  the  latter  is  terminated.  * 

3.  Taxation  of  Costs.  In  disbarment  proceedings  costs  can  not  be 
taxed  against  the  informers,  at  least  where  the  informers  acted 
in  good  faith  in  bringing  the  alleged  misconduct  of  the  attor- 
ney to  the  attention  of  the  court. 

Error  to  the  district  court  for  Otoe  county.  Tried 
below  before  Ramsey,  J.    Reversed. 

Warren  &  Jackson,  for  plaintififs  in  error. 

Sloan  d  Moran,  Matthew  Gering,  John  F.  Morgan,  L.  W. 
Colby  and  Frank  Irvine,  contra, 

NORVAIi,  C.  J. 

An  information  was  presented  to  the  district  court:  of 
Otoe  county,  charging  John  C.  Watson  with  unprofes- 
sional conduct  involving  moral  turpitude  and  a  violation 
of  the  Criminal  Code.  The  information  was  signed  by  J. 
Sterling  Morton  and  other  foremost  citizens  of  the  county, 
was  verified  by  one  of  their  number,  and  contained 
various  charges  against  said  Watson,  accusing  him  of 
having  been  guilty  of  numerous  acts,  any  of  which,  if 
true,  it  is  claimed,  would  disqualify  him  from  practicing 
his  profession  as  attorney  at  law.  A  committee  of  mem- 
bers of  the  bar  was  appointed  by  the  court  to  investigate 
into  the  tinith  or  falsity  of  said  charges,  and  make  report 
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thereon  to  the  court.  Watson  appeared,  a  hearing  was 
had  and  the  committee  made  report  finding  that  certain 
of  said  charges  had  not  been  sustained  by  a  preponder- 
ance of  the  evidence,  and  that  one  of  the  specifications 
it  refused  to  consider,  because  Watson  was  at  said  time 
under  indictment,  or  information,  of  a  criminal  nature, 
for  a  criminal  charge  in  connection  therewith.  The 
lower  court  approved  said  report,  dismissed  the  proceed- 
ing against  Watson,  and  taxed  the  costs  thereof  against 
those  who  signed  the  information.  From  said  ruling 
and  decision  they  prosecuted  error  proceeding,  alleging 
that  there  was  error  in  approving  the  report  of  the  com- 
mittee and  in  refusing  to  consider  the  specification  be- 
fore mentioned,  and  that  the  lower  court  erred  in  taxing 
the  costs  of  the  proceeding  against  the  informants.  We 
are  of  the  opinion  that  no  error  was  committed  in  approv- 
ing the  report.  The  evidence  bearing  upon  the  charges  on 
which  Watson  was  given  a  hearing  was  more  or  less  con- 
flicting, so  much  so  that  we  can  not  say  that  there  was 
any  abuse  of  discretion  in  the  court  below  approving  and 
confirming  the  report  of  the  committee. 

The  specification  which  the  committee  refused  to  con- 
sider charged  Watson  with  forgery  of  a  promissory  note. 
It  was  found  that  he  was  under  indictment  for  said  al- 
leged offense  at  the  time  the  hearing  was  had,  and  for 
that  reason  said  committee  refused  to  consider  the  charge 
therein  contained.  We  do  not  hold  that  it  is  indispen- 
sible  that  a  hearing  of  this  nature  should  be  suspended 
because  a  criminal  prosecution  is  pending  charging  the 
person  against  whom  a  disbarment  proceeding  is  being 
taken  with  the  same  facts  until  the  criminal  cause  is 
terminated.  A  finding  in  a  disbarment  proceeding  either 
adverse  to  or  in  favor  of  the  person  accused  perhaps 
would  in  no  way  affect  such  criminal  action;  nor  would 
a  verdict  of  either  guilty  or  not  guilty  in  a  criminal  ac- 
tion be  binding  on  a  court  in  a  disbarment  proceeding 
wherein  the  same  act  is  charged.  But  we  have  no  doubt 
that  it  was  within  the  sound  discretion  of  the  court,  and 
47 
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its  committee,  to  refuse  to  take  up  the  specification 
covered  by  the  pending  indictment  until  the  criminal 
prosecution  had  ended.  When  the  criminal  cause  shall 
have  been  determined,  it  will  be  the  duty  of  the  court  to 
investigate  the  matters  embraced  in  the  specification 
not  yet  considered. 

There  was  error  in  the  ruling  of  the  lower  court  taxing 
the  costs  against  the  informants.  A  proceeding  of  this 
nature  is  neither  in  its  form  or  substance  a  civil  or  a 
criminal  action.  It  partakes  of  the  nature  of  neither.  A 
disbarment  proceeding  is  not  an  action  within  the  mean- 
ing of  that  term  as  employed  in  the  Code.  The  parties 
who  signed  the  information  upon  which  this  proceeding 
was  based  were  not  plaintiffs  in  a  case.  On  the  contrary, 
they  were  more  nearly  friends  of  the  court,  their  action 
having  been  evidently  actuated  by  a  desire  to  assist  it  in 
an  inquiry  into  the  conduct  of  one  of  the  members  of  its 
bar.  To  designate  them  as  parties  to  an  action,  whereby 
they  might  be  mulcted  in  costs,  should  the  charges  pre- 
ferred be  not  sustained,  would  strongly  tend  to  discourage 
disclosures  of  wrongful  conduct  upon  the  part  of  mem- 
bers of  the  legal  profession;  and  would,  therefore,  be 
against  sound  public  policy.  At  law,  costs  are  the  ui&ce 
creatures  of  statutes.  As  there  is  no  law  specially  provid- 
ing for  taxation  of  costs  in  proceedings  of  this  nature, 
and  as  the  awarding  of  costs  depends  upon  statute,  the 
lower  court  was  without  power  to  tax  them  against  these 
informers,  who,  in  the  sense  employed  by  the  Code,  w&ce 
no  parties  to  the  proceedings. 

It  is  claimed,  however,  that  in  taxing  the  costs  of  the 
proceeding  the  lower  court  endeavored  to  carry  out  the 
terms  of  a  stipulation  filed  by  certain  attorneys  who  ap- 
peared in  the  proceeding.  The  terms  of  this  agreement 
are  in  controversy.  It  is  claimed  that  the  stipulation  in 
its  original  form  provided  that  the  costs  should  be  taxed 
to  the  losing  party,  while  in  its  present  form  it  specifies 
that  they  shall  be  taxed  according  to  law.  The  form  of 
the  stipulation  we  believe  to  be  immaterial,  as  the  statute 
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makes  no  provision  for  costs  and  the  stipulation  did  not 
attempt  to  cover  costs  not  provided  for  or  fixed  by  law. 

For  reasons  stated,  the  judgment  awarding  costs  is 
reversed  and  the  proceedings  are  remanded. 


Reversed  and  rbmandbiF. 


F.  W.  Scott  v.  Sarah  Jane  Flowers. 

Fixed  November  8, 1900.    No.  9,963. 

1.  Industrial    Scliool:    Ck)NSTiTUTiONAL   Law:    Statute.    Section   12, 

article  8,  of  the  constitution,  which  declares  that  "The  legisla- 
ture may  provide  by  law  for  the  establishment  of  a  school  or 
schools  for  the  safe  keeping",  education,  employment  and  re- 
formation of  all  children  under  the  age  of  sixteen  years,  who 
for  want  of  proper  parental  care,  or  other  cause,  are  growing  up 
in  mendicancy  or  crime,"  is  a  limitation-  on  the  power  of  the 
legislature,  and  section  5,  article  1,  chapter  75,  of  the  Compiled 
Statutes,  to  the  extent  that  it  prescribes  an  age  greater  than 
that  fixed  in  the  constitution  for  such  commitment,  is  uncons^- 
tutional  and  void. 

2.  Iiangnage  of  Statute:   Meaning  of  Constitution.    A  youth  who  is 

incorrigible  is  "growing*  up  in  crime,"  within  the  meaning  of 
that  term  as  employed  in  said  section  of  the  constitution,  and  a 
statute  prescril^ng  for  the  commitment  of  incorrigible  youths 
to  the  reform  school  is  not,  for  that  reason,  contrary  <to  the 
terms  of  said  section. 

3.  Sufllcieney  of  Complaint:   False  Imprisonment.    A  complaint  filed 

in  the  county  court  under  said  section  5,  article  1,  chapter  75, 
charging  no  crime,  but  incorrigibility  merely,  states  no  cause 
for  oommitmenit  to  the  industrial  or  reform  school,  and  a  person 
so  arres1>ed  and  committed  has  a  cause  of  action  against  the 
person  filing  the  same,  for  false  imprisonment. 

4.  Joint  Tort-Feasors:   Liabu^ity.    Joint  tort-feasors  are  jointly  and 

severally  liable  for  their  wrongful  acts. 

6.  Action:  False  Imprisonment:  Malicious  Prosecution:  Joinder: 
A  cause  of  action  for  false  imprisonment  may  be  joined  in  the 
same  petition  with  a  cause  of  action  for  malicious  prosecution 
when  both  arose  out  of  one  and  the  same  transaction. 

5.  :  :    Evidence:   Newspaper  Publications.  In  an  action 

for  false  imprisonment,  plaintiff  may  prove  newspaper  publica- 
tions containing  an  account  of  his  arrest  and  imprisonmen/t> 
without  comment  thereon. 
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7.  Error:    Ea'idence.    Error  can  not  be  successfully  predicated  upon 

the  admission  of  testimony,  where  the  same  line  of  testimony 
has  been  received  in  the  cause  vdthout  objection. 

8.  Instruction:    Withdrawal  of   Evidence:    Cure  of  Error.     The 

withdrawal  of  evidence  from  the  consideration  of  the  jury  by 
an  instruction  cures  any  error  in  the  admission. 

Error  to  the  district  court  for  Lancaster  county. 
Tried  below  before  Cornish,  J.    Affirmed. 

Wolfenbarger  &  Williams,  for  plaintiff  in  error: 

It  is  claimed  by  the  defendant  in  error  that  the  act 
creating  the  Girls'  Industrial  School  at  Geneva  is  un- 
constitutional. This  position  is  untenable.  As  has 
been  often  repeated,  all  acts  of  the  legislature  are 
presumed  to  be  constitutional,  and  no  act  will  be  de- 
clared invalid  unless  plainly  and'  irreconcilably  in  con- 
flict with  the  constitution.  Sutherland,  Statutory  Con- 
struction [1891  ed.],  sec.  33;  State  v.  Van  DuyiK  24  Nebr., 
586;  State  v.  Bcmis,  45  Nebr.,  724;  Pleuler  v.  State.  11 
Nebr.,  547;  Black,  Constitutional  Law  [1895  ed.],  pp.  58, 
59,  sec.  28;  Tahor  v.  Cook,  15  Mich.,  322. 

The  act  establishing  the  Girls'  Industrial  School  for 
juvenile  delinquents  is  not  in  violation  of  section  1,  ar- 
ticle 1,  constitution  of  Nebraska,  entitled  "Bill  of  Rights." 
"All  persons  are  by  nature  free  and  independent,  and 
have  certain  inherent  and  inalienable  rights;  among 
these  are  life,  liberty,  and  the  pursuit  of  happiness.  To 
secure  these  rights,  and  the  protection  of  property,  gov- 
ernments are  instituted  among  people,  deriving  their  just 
powers  from  the  consent  of  the  governed."  Bill  of  Rights, 
ai-t.  1,  sec.  1. 

The  liberty  guaranteed  by  the  constitution  is  not  ab- 
solute and  unqualified,  and  has  never  been  so  held  by 
any  court  in  this  country;  but  it  exists  in  proportion  to 
wholesome  restraint.  Webster's  Works,  vol.  2,  393;  Tie- 
deman.  Limitations  of  Police  Power  [1886  ed.],  sec.  30; 
Cooley,  Constitutional  Limitations  [6th  ed.],  pp.  412-416, 
704;  18  Am.  &  Eng.  Ency.  of  Law  [1st  ed.],  p.  739,  "Police 
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Power";  Black,  Constitutional  Law  [1895  ed.],  p.  290, 
sec.  108;  Chicago,  B,  &  Q.  /?.  Go.  v.  State,  47  Nebr.,  549. 

It  is  the  unquestioned  right  and  imperative  duty  of 
every  enlightened  government,  in  its  character  of  parens 
patriw  to  protect  and  provide  for  the  comfort  and  well- 
being  of  sueh  of  its  citizens^  as  by  reason  of  infancy,  defect- 
ive understanding,  or  other  misfortune  or  infirmity,  are 
unable  to  take  care  of  themselves,  and  all  constitutional 
limitations  must  be  so  understood  and  construed  as  not 
to  interfere  with  the  proper  and  legitimate  exercise  of 
this  important  governmental  function.  County  of  Mc- 
Jjean  v.  Humplweys,  104  111.,  378;  Miltcaukee  Industrial 
School  V.  Supervisors  Milwaukee  County,  40  Wis.,  328;  Ex 
parte  Crouse,  4  Whar.  [Pa-],  9;  Roth  v.  House  of  Refuge,  31 
Md.,  329. 

The  act  establishing  the  Girls'  Industrial  School  for 
juvenile  delinquents  is  not  in  violation  of  section  2,  ar- 
ticle 1,  of  the  constitution.  Section  2  of  article  1  reads: 
"There  shall  be  neither  slavery  nor  involuntary  servitude 
in  this  state,  otherwise  than  for  punishment  of  crime, 
whereof  the  party  shall  have  been  duly  convicted." 
Slavery  is  "the  condition  of  a  slave;  that  civil  relation  in 
which  one  man  has  absolute  power  over  the  life,  fortune 
and  liberty  of  another,  while  penal  servitude  is  the  con- 
dition of  being  bound  to  service;  the  state  of  a  person 
who  is  subjected  voluntarily  or  otherwise  to  another  per- 
son as  his  servant."  Black's  Law  Dictionary  [1891  e<l.], 
pp.  1084,  1101.  There  is  nothing  in  the  law  governing 
the  Girls'  Industrial  School  which  by  reasonable  intend- 
ment contemplates  the  reduction  of  the  inmates  to  either 
slavei-y  or  involuntary  servitude. 

Said  act  is  not  in  violation  of  section  11,  article  1,  of  the 
constitution,  wherein  it  is  provided:  "In  all  criminal  pro- 
secutions the  accused  shall  have  the  right  to  appear  and 
defend  in  person  or  by  counsel,  to  demand  the  nature  and 
cause  of  accusation  and  to  have  a  copy  thereof;  to  meet 
the  witnesses  against  him  face  to  face;  to  have  process 
to  compel  the  attendance  of  witnesses  in  his  behalf;  and 
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a  speedy  public  trial  by  an  impartial  jury  of  the  county 
or  district  in  which  the  offense  is  alleged  to  have  been 
committed."  A  proceeding  for  commitment  of  a  girl  to 
the  industrial  school  for  mendicancy,  vagrancy,  or  in- 
corrigibility can  not  be  deemed  a  criminal  prosecution. 
Prescott  V.  State,  19  Ohio  St.,  184;  Ex  parte  Ah  Peen,  51 
Cal.,  280;  Foley  v.  State,  42  Nebr.,  233. 

Said  girls'  industrial  school  act  is  not  in  violation  of 
section  6,  article  1,  of  the  constitution.  "The  right  of  trial 
by  jury  shall  remain  inviolate,  but  the  legislature  may 
authorize  trial  by  a  jury  of  a  less  number  than  twelve 
men  in  courts-  inferior  to  the  district  court."  Ck)nstitu- 
tion,  art.  1,  sec.  6.  This  provision  of  our  organic  law  does 
not  create  nor  extend  the  right  of  trial  by  jury.  It  simply 
preserves  the  right  in  those  ca^es  where  juries  were  de- 
mandable  when  the  constitution  was  adopted.  Sharmer 
V.  Mcintosh,  43  Nebr.,  509;  Omaha  Fire  Ins.  Go.  v.  Thomp- 
son, 50  Nebr.,  580;  Profifatt,  Jury  Trial  [1877  ed.],  sec, 87; 
Rnymond  v.  Flavel,  40  Pac.  Rep.  [Ore.],  158;  Black,  Con- 
stitutional Law  [1895  ed.],  pp.  446-451;  Byers  v.  Comr 
monwealth,  42  Pa.  St.,  89;  People  v.  McCarthy,  45  How.  Pr. 
Rep.  [N.  Y.],  97.  In  Black's  Constitutional  Law,  above 
cited,  pages  446  to  451,  a  large  variety  of  proceedings  are 
enumerated,  wherein  jury  trial  is  unnecessary  because 
none  was  required  at  common  law.  The  law  as  to  commit- 
ment of  minors  to  industrial  schools  is  wholly  statutory. 
Hockheimer,  Custody  of  Infants  [2d  ed.],  sec.  96.  The  law 
unquestionably  is  that  trial  by  jury  is  not  essential  to  a 
valid  commitment  to  an  industrial  school.  Hockheimer, 
Custody  of  Infants  [2d  ed.],sec.  99;  6  Am.  &  Eng.  Ency.of 
Law  [2d  ed.],  p.  982;  In  re  Mason,  28  Pac.  Rep.  [Wash.], 
1025;  Farnham  v.  Pierce,  141  Mass.,  203;  In  re  Donohue,  1 
Abb.  N.  Cas.  [N.  Y.],  1;  Jarrard  v.  State,  116  Ind.,  98; 
Wares,  Petitioner,  161  Mass.,  70. 

The  act  establishing  the  Girls'  Industrial  School  is  not 
in  conflict  with  section  3,  article  1,  of  the  constitution, 
which  is  as  follows:  "No  person  shall  be  deprived  of  life, 
liberty  or  property,  without  due  process  of  law."    For 
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the  proper  interpretation  of  "due  process  of  law/'  see  Ex 
parte  Ah  Peen,  51  CaJ.,  280;  County  of  McLean  v,  Humph- 
reys,  104  111.,  378;  Tiedeman,  Limitations  of  Police  Power 
[1886  ed,],  sec.  50;  Sears  v.  Cottrell,  5  Mich.,  250. 

The  act  establishing  the  Girls'  Industrial  School  is  not 
in  conflict  with  section  12,  article  8,  of  the  constitution, 
which  follows:  'The  legislature  may  provide  by  law  for 
the  establishment  of  a  school  or  schools  for  the  safe  keep- 
ing, education,  employment  and  reformation  of  all  chil- 
dren under  the  age  of  sixteen  years,  who  for  want  of  pro- 
per parental  care,  or  other  cause,  are  growing  up  in 
mendicancy  or  crime."  Courts  of  chancery  have  always 
exercised  control  over  minors,  whatever  their  age,  and 
the  constitutional  provision  in  no  sense  limits  the  power 
in  the  legislature  to  exercise  such  control  through  in- 
dustrial school  laws.  On  the  contrary  such  power  is  con- 
firmed. 

The  defendant  in  error  can  not  question  the  validity  of 
the  law,  as  it  applies  to  minors  over  sixteen  years  of  age, 
and  such  question  can  not  properly  be  considered  in  ad- 
vance of  a  case  involving  the  rights  of  a  minor  who  comes 
vi^ithin  the  age  limits  which  must  have  been  exceeded  in 
the  case  for  hearing.    Sears  v.  Cottrelly  supra. 

Halleck  F.  Rose  and  Wilmer  B.  Gomstock,  contra. 

Halleck  F.  Rose:  The  statute  does  not  authorize  the 
commitment  of  minors  to  the  reformatory  except  upon 
a  hearing,  after  notice,  in  which  the  accused  is  repre- 
sented by  a  friend  or  specially  appointed  guardian. 
Proceedings  under  reformatory  statutes  must  show  that 
due  regard  was  had  to  the  rights  of  the  minor  or  com- 
mitments will  not  be  upheld.  People  t?.  Catholic  Protec- 
tory, 38  Hun  [N.  Y.],  127,  101  N.  Y.,  195;  In  re  Heery,  51 
Hun  [N.  Y.],  372;  People  v.  Catholic  Protectory,  100  N.  Y., 
604;  Goodchild  v.  Foster,  51  Mich.,  599;  Ballenger  v.  Mc- 
Lain,  54  Ga.,  159. 

So  much  of  the  reform  school  act  as  may  be  construed 
to  permit  the  commitment  of  a  girl  to  the  reform  school 
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until  she  is  twenty-one  years  of  age,  for  incorrigibility, 
not  amounting  to  crime,  in  ex  parte  proceedings,  is  pal- 
pably and  irreconcilably  in  conflict  with  section  12  of  ar- 
ticle 8  of  the  constitution,  and  therefore  void. 

The  complaint  under  which  Sarah  Flowers  was  ar- 
rested and  imprisoned  states  no  legal  cause  for  her  com- 
mitment to  the  reform  school. 

Laws  which  are  clearly  unconstitutional  must  be  so 
declared  without  reference  to  expediency.  Coffnian  v. 
Bank  of  Kentuckj/y  40  Miss.,  29. 

The  constitutional  provisions  have,  apart  from  any 
specific  negative,  been  held  to  be  incorporated  for  the 
sole  purpose  of  restraining  legislative  action.  Richards 
V,  Raymond,  92  111.,  615;  Powell  v.  Board  of  Education,  97 
111.,  375;  Collins  v.  Henderson,  11  Bush  [Ky.],  74;  Roach  v. 
Board  of  Directors,  77  Mo.,  484;  Otken  v.  Lamkin,  56  Miss., 
758;  Gordon  v.  Comes,  47  N.  Y.,  608. 

Constitutional  provisions,  except  when  expressly  per- 
missive, are  mandatory.     Yarney  v.  Justice,  86  Ky.,  596. 

NORVAL,  C.  J. 

In  1896  F.  W.  Scott  filed  a  complaint  in  the  county 
court  of  Lancaster  county  charging  that  SaraJi  Jane 
Flowers,  a  girl  of  fourteen  years,  was  "incorrigible,  and 
from  lack  of  proper  pai^ental  care  and  control  is  growing 
up  in  idleness  and  vice."  On  this  complaint  she  was, 
after  examination  and  evidence  taken  by  the  county 
court,  committed  to  the  industrial  school  for  girls  at 
Geneva;  said  hearing  being  ex  parte.  Afterwards  she 
was  released,  and  by  her  next  friend,  Lueretia  Flowers, 
commenced  this  action  in  the  district  court  of  Lancaster 
county  against  said  Scott  for  damages,  setting  forth  in 
the  petition  two  counts,  one  for  false  imprisonment,  the 
other  for  malicious  prosecution,  the  latter  being  taken 
from  the  jury  by  instructions  of  the  court.  Verdict  was 
in  her  favor  on  said  first  cause  of  action,  and  judgment 
rendered  thereon,  from  which  said  Scott  prosecutes  error 
to  this  court 
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The  principal  question  involved  is  the  proper  construc- 
tion to  be  given  section  12,  article  8,  of  the  constitution 
of  this  state,  and  this  will  be  first  considered.  On  the 
trial  of  the  cause  in  the  lower  court  the  following  instruc- 
tion was  given:  "Under  the  constitution  and  laws  gov- 
erning in  this  commonwealth  all  persons  by  nature  are 
free  and  entitled  to  their  liberty.  Involuntary  servitude, 
except  for  punishment  for  crime  after  conviction  with  due 
process  of  law,  is  not  allowed.  The  I'ight  of  the  accused 
to  appear  and  defend  against  charges  of  crime,  to  de- 
mand the  nature  of  the  accusation  against  him,  to  meet 
the  witnesses  against  him  face  to  face,  to  compel  wit- 
nesses to  testify  and  to  have  a  speedy  trial  by  an  im- 
partial jury  is  guaranteed  to  all  persons  by  the  funda- 
mental law  of  the  land.  These  rights  are  guaranteed  to 
all  persons,  including  minors,  except  as  limited  by  sec- 
tion 12  of  article  8  of  the  constitution,  which  reads  as 
follows:  ^The  legislature  may  provide  by  law  for  the 
establishment  of  a  school  or  schools  for  the  safe  keeping, 
education  and  employment  of  all  children  under  the  age 
of  sixteen  years,  who,  for  want  of  proper  parental  care, 
or  other  cause,  are  growing  up  in  mendicancy  or  crime.'  • 
The  prosecution  complained  of  in  this  action  was  under 
an  act  of  the  legislature,  which,  in  parts  of  it,  oversteps 
the  bounds  of  these  constitutional  limitations.  After 
hearing  the  argument  of  counsel,  the  court  holds  that 
so  much  of  said  act  as  permits,  or  may  be  construed 
to  permit,  the  commitment  of  a  child  to  the  reform  school 
until  it  is  twenty-one  years  of  age  for  disobedience,  will- 
fulness, or  incorrigibility  not  amounting  to  a  crime,  in 
an  ex  'parte  procee<ling,  is  void.  The  complaint  made  by 
the  defendant  under  which  plaintiff  was  arrested  charges 
no  crime  nor  offense  against  her  warranting  her  commit- 
ment to  the  girls'  industrial  school.  The  arrest  and  de- 
tention of  plaintiff  was  therefore  unlawful."  It  will  be 
observed  that  the  trial  court  ruled  that  the  act  of  the 
legislature  referred  to  is  without  the  scope  of  the  section 
of  the  constitution  quoted  in  the  instruction,  in  that  so 


682  NEBRASKA  REPORTS.  [Vol.  60 


Scott  V.  Flowers. 


much  of  the  act  as  may  be  construed  to  permit  the 
commitment  of  a  child  to  the  reform  school  for  disobe- 
dience, willfulness  or  incorrigibility,  not  amounting  to  a 
crime,  in  an  ex  parte  proceeding,  is  void.    With  all  the 
reasons  assigned  by  the  court  for  so  deciding,  we  can  not 
agree;  but  should  the  act  be  unconstitutional  for  any 
other  cause,  the  arrest  and  commitment  of  plaintiff  waa 
unlawful.    We  understand  the  term   "growing   up  in 
crime,"  as  employed  in  said  section  of  the  constitution, 
as  referring,  not  only  to  a  minor  who  is  a  criminal,  who 
has  been  or  is  now  committing  a  crime,  but  that  it  also 
refers  to  a  status,  a  tendency  in  the  direction  of  crime. 
The  state  industrial  schools  are  reformatory  institutions, 
not  penal,  in  their  nature,  are  founded  and  maintained 
by  the  state  for  the  purpose  of  protecting  society  against 
the  likelihood  of  children  of  tender  years  becoming  crim- 
inals, should  they  continue  in  a  course  whose  natural  and 
probable  outcome  will  be  their  becoming  members  of  the 
criminal  classes.    Now,  the  complaint  charged  this  girl 
with  incorrigibility.     Who  is  more  likely  to  eventually 
become  a  criminal  than  a  youth  who  is  so  far  advanced  in 
•following 'his  own  will  as  to  have  become  incorrigible,  in- 
capable of  being  corrected  or  amended,  bad  beyond  cor- 
rection, irreclaimable,  by  those  on  whom  society  and  the 
laws  place  the  duty  of  training  him  in  proper  conduct  as 
a  member  of  society?   Clearly,  an  incorrigible  youth  is 
"growing  up  in  crime,"  within  the  meaning  of  this  term, 
taking  it  in  its  broadest  sense,  as  was  certainly  intended 
by  the  framers  of  that  section  of  the  constitution  that  it 
should  be  considered.    Whether  any  parts  of  the  bill  of 
rights  set  forth  in  the  constitution  are  applicable  to  laws 
governing  the  procedure  to  be  adopted  concerning  the 
commitment   of   incorrigible   youths  to   the   industrial 
schools,  we  will  not  pause  to  consider.    Such  proceedings 
are  not,  however,  necessarily  criminal  in  their  nature. 
These  institutions  are  not  of  a  penal  character,  but  are 
reformatory.    Many  who  are  sent  there  are  not  criminals; 
and  even  the  adjudged  criminals  committed  to  them  are 
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not  consigned  there  for  punishment  merely,  but  rather 
for  the  purpose  of  reforming  them. 

But  it  is  further  urged  that,  whereas  said  section  of  the 
constitution  provides  that  it  is  the  duty  of  the  legislature 
to  establish  schools  for  the  safe  keeping,  education,  etc., 
of  all  children  under  the  age  of  sixteen  years  of  the 
classes  mentioned  therein,  section  5,  chapter  75,  Com- 
piled Statutes,  which  declares  that  those  under  the  age 
of  eighteen  years,  being  of  that  class,  may  be  committed, 
is  repugnant  to  said  section  12,  article  8,  of  the  consti- 
tution and  void.  It  is  contended  that  t)y  this  clause  or 
section  of  the  fundamental  law  all  limitations  as  to  age 
are  created,  and  an  act  overstepping  that  limitation  in 
that  particular  is  void  and  of  no  effect  If  this  is  the 
proper  interpretation  of  this  section  of  the  constitution, 
it  is  the  duty  of  this  court  to  so  hold  regardless  of  conse- 
quences. This  section  of  the  constitution  is  capable  of 
but  one  of  four  constructions:  First,  it  is  a  grant  of 
power;  second,  it  is  jnerely  a  command  to  the  legislature 
to  create  one  or  more  schools  for  the  safe  keeping,  educa- 
tion, employment  and  reformation  of  all  children  under 
the  age  of  sixteen  years  of  the  class  designated  in  the 
section,  leaving  it  to  the  lawmaking  body  to  provide  for 
the  commitment  to  such  school  not  only  of  persons  over 
the  age  of  sixteen  years,  but  of  those  not  embraced 
within  the  class  designated  in  the  constitution;  third,  it 
was  the  intention  of  the  framers  of  that  instrument  that 
all  children  under  the  age  of  sixteen,  no  matter  what 
their  characters  or  the  nature  of  the  crime  they  may  have 
committed,  be  committed  to  the  reform  school,  and  pun- 
ished criminally;  fourth,  the  constitution  inhibits  the  leg- 
islature from  extending  the  benefits  of  these  institutions 
or  schools  to  all  persons  over  the  age  of  sixteen  years, 
no  matter  how  capable  they  might  be  of  reformation. 
To  determine  which  of  these  constructions  shall  obtain, 
it  is  proper  not  only  to  consider  the  mischief  sought  to 
be  remedied,  but  to  compare  the  language  of  the  section 
with  other  provisions  of  the  fundamental  law  and  thus 
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ascertain  the  intention  of  its  framers  as  well  as  the  pur- 
pose of  the  people  of  the  state  in  adopting  the  same.  One 
of  the  objects  of  the  section  was,  in  one  sense,  the  refor- 
mation of  those  of  the  class  designated.  It  could  not  have 
been  intended  that  all  children  under  sixteen  years,  no 
matter  what  their  crime,  should  be  committed  to  the  re- 
form school,  and  escape  punishment  for  their  infractions 
of  the  Criminal  Code,  otherwise,  even  the  murderer  would 
escape  punishment,  if  under  that  age,  and  it  would  be 
an  absurdity  to  say  that  the  framers  of  the  constitution 
intended  this.     Ijt  is  very  evident  that  said  section  can 
not,  in  justice  to  society,  or  in  view  of  the  mischiefs  from 
which  it  might  suffer,  be  so  interpreted  as  to  justify  the 
court  in  adopting  such  a  construction  as  would  inhibit 
the  punishment  of  criminals  under  the  age  of  sixteen 
years.     So  the  third  construction  must  be  rejected  bs 
being  not  only  unreasonable,  but  unsound.    The  render- 
ing of  the  section  of  the  constitution  that  it  was  merelj 
a  command  to  the  legislature,  and  not  a  limitation,  is 
equally  untenable.    Such  an  intei*pretation  would  permit 
the  legislature  to  enact  laws  authorizing  the  commitment 
to  reform  schools  by  it  established,  not  only  of  persons  of 
any  age,  but  for  any  causes  it  might  deem  proper.    This 
construction  would  sustain  a  law  providing  for  the  com- 
mitment to  the   refoiTu   schools  of   persons   who  have 
reached  their  majority.    The  statement  of  the  proposition 
shows  its  absurdity.    That  the  framers  of  the  constitution 
never  intended  said  section  12  as  a  command  to  the  legis- 
lature is  disclosed  when  other  sections  of  the  funda- 
mental law  are  considered.    Section  2,  article  3,  of  that 
instrument  declares:    **The  legislature  shall  provide  bv 
law  for  an  enumeration  of  the  inhabitants  of  the  state/' 
etc.    Section  19,  same  article,  provides:  "Each  legislature 
shall  make  appropriations  for  the  expenses  of  the  gov- 
ernment until  the  expiration  of  the  first  fiscal  quarter 
after  the.  adjournment  of  the  next  regular  session,"  etc 
Section  6,  article  8,  the  article  containing  the  section  re- 
lating to  reform  schools,  reads  thus:  *'The  legislature 
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shall  provide  for  the  free  instruction  in  the  common 
schools  of  this  state  of  all  persons  between  the  ages  of 
five  and  twenty-one  years."  Section  1,  article  9,  provides: 
"The  legislature  shall  provide  such  revenue  as  may  be 
needful,  by  levying  a  tax  by  valuation,"  etc.  In  all  these 
sections  of  the  constitution  the  framers  have  chosen  lan- 
guage indicative  of  a  command,  as  that  the  legislature 
shall  do  a  particular  thing,  while  in  section  12,  article  8, 
words  imparting  an  imperative  command  to  the  legisla- 
ture are  entirely  wanting.  Again,  section  6,  article  9,  of 
the  constitution  declares :  "The  legislature  may  vest  the 
corporate  authorities  of  cities,  towns  and  villages  with 
power  to  make  local  improvements  by  special  assessment, 
or  by  special  taxation  of  property,  benefitted."  This  pro- 
vision evidently  is  not  a  command  to  the  legislature,  but 
is  rather  a  limitation  upon  the  power  of  the  lawmaking 
body,  as  are  the  provisions  of  the  constitution  under  con- 
sideration. The  word  "may"  in  constitutions  and  stat- 
utes is  frequently  construed  "shall,"  where  such  was  the 
evident  purpose  of  the  framers.  But  no  such  meaning 
can  be  imputed  to  the  word  "may"  in  section  12,  article 
8,  The  constitutional  provision  was  not  a  grant  of  power 
to  the  legislature.  This  is  manifest,  since  state  constitu- 
tions are  not  grants  of  authority,  b»t  limitations  of 
power.  State  legislatures  can  exercise  such  powers  as 
are  not  inhibited  by  the  fundamental  law.  To  construe 
the  provisions  in  question. as  a  grant  of  authority  is  to 
impute  to  the  framers  the  doing  of  a  useless  and  Idle 
thing. 

The  first  three  constructions  not  being  permissible,  we 
are  forced  to  the  conclusion  that  said  section  of  the  con- 
stitution was  designed  and  intended  as  a  restriction  upon 
the  legislative  authority.  Then,  if  it  was  the  puri30vse  of 
the  makers  of  the  constitution,  as  we  so  conceive  it  to 
have  been,  that  not  only  those  who  are  criminals  and 
have  been  convicted  of  crime,  and  are  deemed  capable  of 
reformation  but  also  those  so  far  "growing  up  in  crime" 
as  to  have  become  incorrigible  may  be  committed  to  such 
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institution,  it  must  be  that  the  framera  of  that  instru- 
ment meant  that  the  limitation  of  age  during  which 
either  of  said  classes  could  receive  the  benefit  of  such 
ii\stitutions   is   sixteen  years,   and  not  a  greater  age. 
Whether  or  not  the  framers  of  that  section  were  wise  in 
so  fixing  the  age  limit,  it  is  not  our  province  to  discuss. 
This  branch  of  the  state  government  can  only  expound 
the  constitution,  not  amend  it;  and  it  seems  clear  to  the 
court  that  the  constitution  inhibits  the  legislature  from 
providing  for  the  commitment  to  the  industrial  schools 
of  children  of  any  class,  either  of  an  incorrigible  nature 
or  criminals  in  fact  if  beyond  the  age  of  sixteen  years. 
For  the  reason  that  this  section  5,  article  1,  chapter  75, 
of  the  Compiled  Statutes  prescribes  that  boys  or  girls 
under  the  age  of  eighteen  years  may  be  committed  to  the 
industrial  school,  it  is  contrai'y  to  section  12,  article  8,  of 
the  constitution,  and  is  void.     Therefore,  if  said  com- 
plaint was  framed  and  filed  under  the  provisions  of  said 
section  5,  it  did  not  state  a  cause  for  commitment,  and 
the  arrest  and  commitment  of  said  Flowers  in  the  pro- 
ceedings had  under  such  complaint  were  a  nullity,  and 
constituted  false  imprisonment,  for  which  said  Scott,  who 
preferred  the  charges  therein  set  forth,  would  be  liable 
to  her  in  damages.    From  the  preceding  we  must  not  be 
understood  as  holding  that  a  person  over  the  age  of  six- 
teen years,  who  has  been  convicted  of  violating  the  CJrim- 
inal  Code  may  not  be  committed  to  the  reform  or  state 
industrial  schools.    The  regularity  of  such  commitments 
is  riot  questioned  in  this  proceeding. 

The  same  conclusion  would  follow,  but  for  different 
reasons,  if  the  complaint  had  been  filed  by  Scott  under 
the  provisions  of  sections  6,  7  and  8  of  said  article  1,  chap- 
ter 75,  Compiled  Statutes,  which  follow : 

"Sec.  6.  When  a  boy  or  girl  of  sane  mind,  under  the 
age  of  sixteen  years,  shall  be  convicted  before  a  justice 
of  the  peace  or  other  inferior  court,  of  any  crime,  mendi- 
cancy, vagrancy,  or  incorrigibility,  it  shall  be  the  duty 
of  said  magistrate,  before  whom  he  or  she  may  be  con- 
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victed,  to  forthwith  send  such  boy  or  girl,  together  with 
all  the  papers  filed  in  his  office  on  the  subject,  under  the 
control  of  some  officer  to  a  judge  of  a  court  of  record,  who 
shall  then  issue  an  order  to  the  parent  or  guardian  of 
said  boy  or  girl,  or  such  person  as  may  have  him  or  her 
in  charge,  or  with  whom  he  or  she  last  resided,  or  any 
one  known  to  be  nearly  related  to  him  or  her,  or  if  he  or 
she  be  alone  and  friendless,  then  to  such  person  as  said 
judge  may  appoint  to  act  as  guardian  for  the  purposes  of 
the  case,  requiring  him  or  her  to  appear  at  a  time  and 
place  stated  in  said  order,  to  show  cause  why  said  boy  or 
girl  should  not  be  committed  to  the  state  industrial 
school  for  training  and  reformation. 

"Sec.  7.  Said  order  shall  be  served  by  the  sheriff  or 
other  qualified  officer,  by  delivering  a  copy  thereof,  per- 
sonally, to  the  party  to  whom  it  is  addressed,  or  leaving 
it  with  some  person  of  full  age  at  the  place  of  residence 
or  business  of  said  party,  and  immediate  return  shall  be 
made  to  said  judge  of  the  time  and  manner  of  such  ser- 
vice. Theffeos  of  the  sheriff  or  other  officer  under  this 
chapter  shall  be  the  same  as  now  allowed  by  law  for  like 
sei-vices. 

"Sec.  8.  At  the  time  and  place  mentioned  in  said  order, 
or  at  the  time  and  place  to  which  it  may  be  adjourned,  if 
the  parent  or  guardian  to  whom  said  order  may  be  ad- 
dressed shall  appear,  then  in  his  or  her  presence,  or  if  he 
or  she  fails  to  appear,  then  in  the  presence  of  some  com- 
petent person  whom  the  said  judge  shall  appoint  as  guar- 
dian for  the  purpose  of  the  case,  it  shall  be  lawful  for  the 
said  judge  to  proceed  to  take  the  voluntary  examination 
of  said  boy  or  girl  and  to  hear  the  statements  of  the  party 
appearing  for  him  or  her,  and  such  testimony  in  relation 
to  the  case  as  may  be  produced,  and  if  upon  such  examin- 
ation and  hearing,  the  said  judge  shall  be  satisfied  that 
the  boy  or  girl  is  a  fit  subject  for  the  state  industrial 
school,  he  may  commit  him  or  her  to  said  school  by  war- 
rant." 

It  is  true  that  section  6  fixes  the  maximum  age  limit  at 
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sixteen  years,  the  period  designated  in  the  section  of  the 
constitution  which  we  have  heretofore  been  considering. 
So  that  said  section  6  does  not  contravene  the  funda- 
mental law.  But  said  section  6  and  the  subsequent  sec- 
tions of  the  same  article  prescribe  a  different  method  of 
procedure  from  that  required  by  section  5.  Under  the 
last  named  section  the  complaint  is  require<i  to  be  made, 
and  the  proceedings  are  required  to  be  had  before  a  court 
of  record,  while  section  6  governs  cases  where  a  boy  or 
girl  under  sixteen  years  is  convicted  "before  a  justice  of 
the  peace  or  other  inferior  court,  of  any  crime,  mendi- 
cancy, vagrancy,  or  incorrigibility,"  and  such  magistrate 
has  sent  the  papers  in  the  case  and  the  accused  boy  or 
girl  to  a  judge  of  a  court  of  record,  who  is  to  hear  and 
decide  whether  such  boy  or  girl  is  to  be  committed  to  the 
state  industrial  school.  Sarah  Flowers  was  not  proceeded 
against  under  said  section  6  before  a  justice  of  the  peace 
or  other  inferior  court,  nor  convicted  therein  of  "any 
crime,  mendicancy,  vagrancy,  or  incorrigibility."  The 
proceedings  which  resulted  in  her  commitment  to  the 
State  Industrial  School  for  Girls  at  Geneva  were  insti- 
tuted before  the  county  court,  a  court  of  record,  hence 
section  5,  and  not  section  6,  governs  and  controls.  That 
plaintiff  was  committed  to  the  industrial  school  under 
the  provisions  of  section  5,  is  conceded  by  counsel  for  de- 
fendant. 

It  is  argued  by  the  same  counsel  that  the  consequential 
loss  resulting  to  plaintiff  is  not  the  basis  of  an  action  for 
false  imprisonment  against  Scott,  since,  had  the  county 
court  performed  its  duty,  there  would  haije  been  no  false 
imprisonment.  It  is  true  that  the  court  made  the  finding 
and  order  of  commitment;  but  the  false  imprisonment 
would  not  have  occurred  if  no  complaint  had  been  filed. 
Defendant  instituted  the  proceeding  which  resulted  in 
the  imprisonment  of  the  plaintiff,  and  he  can  not  escape 
liability  because  some  one  else  equally  with  him  was 
guilty  of  the  wrong.  Tort-feasors  are  jointly  and  sever- 
ally liable  for  the  damages  flowing  from  their  acts.    And 


Vol.  60]  SEPTEMBER  TERM,  1900.  689 


Scott  V.  Plowera. 


it  is  no  answer  to  say  that  plaintiff  has  a  right  of  action 
for  false  imprisonment  against  the  county  judge. 

The  court  below  refused  to  require  the  plaintiff  to  elect 
on  which  of  the  two  causes  of  action  stated  in  her  petition 
she  would  go  to  trial,  and  this  refusal  is  assigned  for 
error.  This  ruling  was  entirely  proper,  since,  under  the 
Code,  a  cause  of  action  for  false  imprisonment  may  be 
joined  in  the  same  petition  with  a  count  for  malicious 
prosecution,  as  both  causes  of  action  arose  out  of  the 
same  transaction.  Code  of  Civil  Procedure,  sec.  87;  8 
Ency.  PI.  &  Pr.,  844. 

It  is  also  insisted  that  plaintiff  was  permitted  to  rein- 
state her  cause  of  action  for  malicious  prosecution,  after 
having  dismissed  the  same.  This  contention  we  are  un- 
able to  verify  from  the  record.  It  does  appear  that 
counsel  for  plaintiff  orally  proposed  to  the  court  to  dis- 
miss her  cause  of  action  for  malicious  prosecution  with- 
out prejudice,  whereupon  defendant  asked  for  and  in- 
sisted upon  a  continuance  of  the  case;  aiid  thereupon 
plaintiff,  to  prevent  a  postponement  of  the  trial,  with- 
drew her  proposal  to  dismiss  said  first  cause  of  action. 
But  all  this  did  not  amount  to  a  dismissal  and  reinstate- 
ment of  the  cause  of  action.  No  order  of  dismissal  or 
reinstatement  was  ever  made  by  the  court  or  entered 
upon  its  journal.  Moreover,  there  was  no  recovery  upon 
the  first  count  of  the  petition.  So  defendant  was  not 
prejudiced  by  the  alleged  abuse  of  discretion  by  the  trial 
court. 

Newspaper  accounts  of  the  arrest  and  commitment  of 
plaintiff  were  allowed  to  be  introduced  and  read  to  the 
jury,  the  genuineness  and  authenticity  of  the  publication 
and  the  extent  to  which  they  had  been  circulated  having 
been  first  established.  The  articles  in  question  contained 
mere  plain  statements  or  accounts  of  the  arrest  and  com- 
mitment and  were  competent  as  affecting  the  question 
of  damages.  Minneapolis  Threshing  Machine  Go.  v.  Regier^ 
51  Nebr.,  402,  407. 

The  rulings  of  the  trial  court  on  the  admission  of  tes- 
48 


690  NEBRASKA  REPORTS.  [Vol.  00 


Scott  V.  Flowere. 


timony  now  assailed  by  the  unsuccessful  party  will  not 
be  specifically  noticed.  Generally,  the  testimony  ob- 
jected to  consisted  of  a  description  of  the  Industrial 
School  for  Girls  at  Geneva,  and  an  account  of  the  re- 
straints imposed  upon  plaintiff  and  her  treatment  while 
confined  in  said  institution;  of  her  being  compelled  to 
sleep  with  a  colored  girl,  and  of  her  journey  from  the 
county  court  to  the  industrial  school.  The  evidence,  in 
the  main,  was  properly  received  as  bearing  on  the  ques- 
tion of  damages.  Abrahams  v.  Cooper,  81  Pa.  St.,  232; 
Kindred  v.  Stitt,  51  111.,  401;  Wheeler  v.  Hamon,  37  N.  E. 
Rep.  [Mass.],  382;  Filer  v.  Smith,  96  Mich.,  347, 355.  Some 
testimony  of  doubtful  propriety  was  received  over  the 
objection  of  defendant,  but  the  error  in  its  reception,  if 
any,  was  cured  by  the  admission  of  similar  testimony 
without  objection.  Defendant  was  not  prejudiced  by  the 
testimony  adduced  showing  the  release  of  plaintiff  from 
the  industrial  school,  since  proof  of  her  early  discharge 
tended  to  mitigate  the  damages. 

Fault  is  found  with  the  admission  of  testimony  tending 
to  establish  the  cause  of  action  for  malicious  prosecu- 
tion, but  defendant's  rights  were  not  jeoparded  thereby, 
for  the  reason  that  the  jury  was  expressly  instructed  to 
disregard  such  evidence  in  the  consideration  of  the  case, 
and  the  cause  of  action  it  was  introduced  to  support  was 
dismissed  by  the  trial  court  Darner  v.  Daggett,  55  Nebr., 
198;  American  Fire  Ins.  Co.  v.  Landfare,  56  Nebr.,  482. 

We  have  carefully  reviewed  and  considered  the  evi- 
dence, and  we  fail  to  discover  that  the  damages  awarded 
by  the  jury  were  excessive.  A  verdict  for  |2,500,  the  jurj- 
thought,  would  no  more  than  compensate  plaintiff  for 
the  actual  injury  sustained;  and  in  this  view  we  concur. 

The  judgment  is 

Affirhbd. 
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Maby  Bakdr^  atjas  Maky  Marquhtt,  v.  State  op 
Nebraska. 

Filed  November  8«  1900.    No.  10,722. 

State  IndiiBtrlal  School:  Statute:  CJonstitutionai.  Law.  That  part 
of  section  5,  article  1,  chapter  75,  Compiled  Statutes,  which  pro- 
yides  for  the  commitment  to  the  state  indnstrial  school  of  any 
boy  or  girl  nnder  the  age  of  eighteen  years  "who  for  want  of 
proper  parental  care  is  growing  up  in  mendicancy  and  vag- 
rancy, or  is  incorrigible,"  contravenes  section  12,  article  8,  of 
the  constitution,  and  Is  void. 

Ebbob  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Holmes,  J.    Reversed. 

Clark  d  Allen,  for  plaintiff  in  error. 

Gonstantine  J.  Smythy  Attorney  Oeneral,  and  Willis  D. 
Oldham,  Deputy,  contra. 

NOBVAL,  0.  J. 

Mary  Baker,  alias  Mary  Marquett,  a  girl  of  the  age  of 
fifteen  years,  was  charged  in  the  county  court  of  Lancas- 
ter county  with  being  incorrigible.  A  general  demurrer 
to  the  complaint  was  interposed,  which  was  overruled, 
and  on  the  trial  she  was  adjudged  guilty  as  charged  and 
ordered  committed  to  the  industrial  school  for  girls  at 
Geneva  until  she  arrives  at  the  age  of  twenty-one  years. 
On  error  proceeding  to  the  district  court  said  order, was 
affirmed.    The  cause  is  now  before  us  for  review. 

The  constitutionality  of  section  5,  article  1,  chapter  75, 
Compiled  Statutes,  is  the  sole  question  presented  by  the 
record  before  us,  and  that  was  determined  in  favor  of 
the  contention  of  plaintiff  in  error  in  the  opinion  in  the 
case  of  Scott  v.  Flowers,  filed  herewith.  The  decision  in 
that  cause  is  decisive  of  this.  The  judgment  of  the  dis- 
trict court  is  reversed  and  the  cause  remanded. 

Reyebsed  and  bbmanded. 
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William  M.  Clinton  v.  Chicago,  Burlington  &  Quincy 
Railroad  Company. 

F11.ED  NoYEMBEB  8,  1900.    No.  9,270. 

1.  Employee  of  Railroad  Company:    Accept ai9CE  of  Damage:    Re- 

lease. An  employee  of  a  railroad  compaoy  who  has  accepted 
from  it  damages  /or  injuries  sustained  can  not  recover  benefits 
for  such  injury  from  the  relief  department  of  such  corporation 
under  an  agreement  of  membership  releasing  the  company 
from  liability  in  case  of  such  acceptance. 

2.  Stare  Decisis.     Chicago,  B,  d  Q.  R,  Co.,  v.  Bell,  44  Nebr.,  44,  and 

Chicago,  B.  d  Q.  R.  Co,  v.  CurtiSy  51  Nebr.,  442,  followed. 

Error  to  the  district   court   for  Lancaster  county. 
Tried  below  before  Hall,  J.    Affirmed. 

Field  d  Brown,  for  plaintijff  in  error. 

J.  W,  Deweese  and  F.  E.  Bishop,  contra. 

NORVAL,  C.  J. 

William  M.  Clinton  brought  this  action  in  the  district 
court  of  Lancaster  county  for  benefits  which  he  claimed 
to  be  due  him  as  a  member  of  the  Burlington  Voluntary 
Relief  Department  for  injuries  received  by  him  in  the 
year  1890,  while  an  employee  of  defendant.  By  the  terms 
of  his  certificate  of  membership  in  said  association  or  de- 
partment, he  was  entitled,  under  stipulated  conditions, 
to  certain  sums  of  money  during  the  continuance  of  his 
disability,  and  to  certain  other  sums  which  it  is  not  neces- 
sary to  set  forth  at  length,  the  certificate  being  identical 
in  its  terms  with  that  litigated  in  the  case  of  the  Chicago,. 
B.  d  Q,  R.  Co.  V.  Belly  44  Nebr.,  44,  and  other  cases  herein- 
after mentioned.  Said  certificate  provided  further  that 
the  acceptance  of  benefits  from  said  relief  department 
would  operate  as  a  release  and  satisfaction  of  all  claims 
for  damages  against  said  railway  company  for  such  in- 
jury; and  also  that  if  the  beneficiary  should  bring  suit 
against  said  railway  company  for  damages  on  account  of 
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any  injury,  then  payments  of  benefits  from  the  relief  fund 
on  account  of  such  injury  should  not  be  made  until  such 
suit  was  discontinued;  and  if  such  suit  should  proceed  to 
judgment  or  be  compromised,  all  claims  upon  the  relief 
department  fund  for  benefits  on  account  of  such  injury 
should  be  precluded.  After  his  injury,  plaintiff  accepted 
certain  payments  from  said  relief  fund  on  account  of  said 
injury,  and  afterwards  he  commenced  an  action  against 
said  railroad  company  to  recover  from  it  on  account  of 
said  injuries,  wherein  he  was  successful,  the  judgment 
80  recovered  against  it  having  been  paid  by  said  com- 
pany prior  to  the  commencement  of  this  action.  In  this 
cause  he  seeks  to  recover  for  the  payment  of  such  benefits 
as  would  have  been  due  him  from  said  relief  fund,  had 
he  not  recovered  said  judgment  for  damages  against  the 
railroad  company.  Judgment  was  rendered  against  him 
in  the  lower  court,  and  he  brings  the  case  here  for  re- 
view. 

It  is  conceded  that  no  new  question  of  law  is  presented 
in  this  case,  but  that  the  court  is  asked  to  overrule  a 
number  of  decisions  adverse  to  the  claim  of  plaintiff,  par- 
ticularly those  of  Chicago,  B.  d  Q.  R.  Go,  v.  Bell,  supra, 
and  Chicago,  B.  d  Q.  B.  Co.  v.  Curtis,  51  Nebr.,  442.  Obed- 
ient to  the  very  urgent  request  contained  in  an  able  brief 
filed  by  counsel  for  plaintiff,  we  have^at  some  pains  ex- 
amined those  cases,  and  are  satisfied  that  the  law  is 
therein  correctly  enunciated,  and  we  see  no  reason  for 
overruling  them.  They  are  in  line  with  a  long  series  of 
decisions  by  courts  of  other  states,  and  are  the'  law.  We 
do  not  see  that  any  useful  end  would  be  subserved  by 
adverting  to  them  at  length,  and  will  therefore  content 
ourselves  with  stating  that,  in  affirming  the  judgment  of 
the  lower  court,  we  follow  those  decisions.  There  being 
no  questions  involved  in  this  case  different  to  those  de- 
cided in  the  case  noted  supra,  the  judgment  of  the  lower 
court  is,  therefore, 
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State,  ex  rbl.  Mrs.  A.  M.  Davis,  Trustee,  rixlator,  ▼. 
John  F.  CoRNBUi,  Auditor,  respondent. 

FiiAD  NOTSICBXB  8, 1900.    No.  11,641. 

1.  ClaimB    Against   State:     Leoislativb    Axjthobitt:     Rkfttbai.   of 

Auditor.  The  legislative  authority  to  draw  money  from  the 
state  treasury  for  the  satisfaction  of  a  Just  claim  against  the 
state  does  not  become  extinguished  by  the  wrongful  refusal  of 
auditing  officers  to  exercise  their  functions  within  the  proper 
time. 

2.  Continuous  OfElcial  Ihity.    When  the  law  imposes  a  du^  upon  a 

public  officer  to  do  an  official  act  at  a  particular  time,  Itie  obli- 
gation is,  ordinarily,  a  continuing  one,  and  the  courts  wUl,  when 
it  is  practicable,  coerce  performance  after  the  appointed  time 
has  gone  by. 

Original  application  for  mandamns  to  require  the  re- 
spondent to  issue  a  warrant  to  the  relator  for  certain 
money  allowed  her  as  trustee  of  the  Home  for  the  Friend- 
less.   Writ  alloived. 

J.  E.  Broody  and  E.  A.  Babcocky  for  relator. 

Sullivan,  J. 

The  relator,  Mrs.  A.  M.  Davis,  as  trustee  of  the  Society 
of  the  Home  for  the  Friendless,  exhibited  to  the  auditor 
of  public  accounts  a  claim  for  |6,017.31  against  the 
state  and  demanded  that  the  same  be  examined  and  ad- 
justed as  required  by  law.  The  auditor,  after  some  delay, 
considered  and  allowed  the  claim;  but  the  secretary  of 
state,  to  whom  it  was  presented  on  August  3,  1899,  re- 
fused to  approve  it.  Afterwards,  however,  the  district 
court  of  Lancaster  county,  by  a  peremptory  mandamus, 
commanded  him  to  approve  it,  and  he  did  so.  The  pre- 
sent action  was  then  commenced  to  require  respondent  to 
issue  a  warrant  upon  the  treasury  in  favor  of  the  relator 
for  the  amount  allowed.  The  answer  admits  the  recitals 
of  the  alternative  writ,  but  calls  attention  to  the  fact 
that,  while  the  claim  was  presented  in  due  time  to  the 
auditor  and  secretary  of  state,  it  was  not  approved  by  the 
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latter  officer  until  after  the  appropriations  made  by  the 
legislature  of  1897  were  exhausted.  The  question  thus 
raised,  and  it  is  the  only  one  argued  by  counsel,  is 
whether  the  appropriation  of  1897  for  the  Home  of  the 
Friendless  ceased,  under  the  circumstances  here  dis- 
closed, to  be  available  at  the  end  of  the  first  fiscal  quari^er 
after  the  adjournment  of  the  legislature  of  1899.  No 
adjudged  case  has  been  brought  to  our  notice  that  seems 
to  be  at  all  in  point.  Authorities  cited  by  the  attorney 
general,  State  v.  Babcock,  22  Nebr.,  33,  People  v.  Needles^  96 
m.,  575,  People  v.  lAppincott,  64  111.,  256,  People  v.  Stoigert, 
107  111.,  494,  sustain  the  view  that  no  lawful  claim  against 
an  appropriation  can  come  into  existence  after  the 
end  of  the  period  for  which  the  appropriation  was  made; 
but  beyond  this  they  do  not  go.  Section  19,  article 
3,  of  the  constitution  requires  that  "Each  legislature  shall 
make  appropriations  for  the  expenses  of  the  government 
until  the  expiration  of  the  first  fiscal  quarter  after  the 
adjournment  of  the  next  regular  session,  and  all  appro- 
priations shall  end  with  such  fiscal  quarter."  When  a 
fund  has  been  set  apart  in  obedience  to  the  provision 
quoted,  it  is,  of  course,  the  intention  of  the  constitution 
"^hat  those  who  become  entitled  to  any  portion  of  it  shall 
receive  such  portion,  and  that  at  the  expiration  of  the 
designated  period  the  appropriation  shall  cease  to  be 
effective  as  to  the  unexpended  balance.  Such  balance, 
within  the  meaning  of  the  constitution,  is  the  portion  of 
the  fund  remaining  after  all  proper  claims  against  it 
have  been  paid.  The  legislative  authority  to  draw  money 
from  the  treasury  for  the  satisfaction  of  a  just  claim  does 
not  become  e;xtinguished  by  the  wrongful  refusal  of  aud- 
iting officers  to  exercise  their  functions  within  the  proper 
time.  A  creditor  of  the  state  does  not  forfeit  his  right  to 
money  due  him  because  the  state's  agents  refuse  to  per- 
form duties  with  which  they  are  charged.  The  declara- 
tion in  section  19  aforesaid,  that  "all  appropriations  shall 
end  with  such  fiscal  quarter,"  is  made  on  the  assumption 
that  the  authority  given  by  appropriation  bills  will  be  ex^ 
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ercised  in  favor  of  all  persons  having  valid  claims  on  the 
treasury;  it  does  not  intend  that  such  authority  shall 
cease  when,  by  reason  of  official  misconduct,  it  has  not 
been  exercised  to  the  extent  it  should  have  been.  The  le- 
gality of  the  relator's  claim  has  been  judicially  estab- 
lished, and  it  is  the  duty  of  the  state  to  pay  it — ^to  do  now 
what  it  should  have  done  before.  When  the  law  imposes 
a  duty  upon  a  public  officer  to  do  an  official  act  at  a  par- 
ticular time  the  obligation  is,  ordinarily,  a  continuing 
one,  and  the  courts  will,  when  it  is  practicable,  coerce  per- 
formance after  the  appointed  time  has  gone  by.  Whether 
the  legislative  authority  to  draw  money  from  the  treas- 
ury for  the  payment  of  governmental  expenses  lawfully 
incurred  before  the  end  of  the  period  for  which  the  ap- 
propriation was  made  becomes  extinguished  in  any  case 
before  such  expenses  have  been  paid,  or  the  right  to  de- 
mand payment  baiTed  by  limitation  under  the  provisions 
of  section  6,  article  3,  chapter  83,  Compiled  Statutes,  1889, 
was  not  discussed  by  counsel  and  is,  therefore,  not  de- 
cided.   The  peremptory  writ  should  be,  and  it  is,  allowed. 


Wnrr  allowisd. 


Edwakd  W.  Chase  v.  Swift  &  Company. 

^  JtJI  Filed  Novismbeb  8, 1900.    No.  9,316. 

1.  Business  Corporation:  Medical  Aid  to  Servant:  Aitthoritt  of 
Manager.  The  m«ina^r  of  a  busiDess  corporation  has  no  im- 
plied authority  to  furnish  medical  aid  and  assistance  to  a  ser- 
vant of  the  corporation  who  has  been  injured  outside  the  line 
of  his  duties. 

B.  Evidence:  Instruction.  Eyidence  examined,  and  found  to  war- 
rant a  peremptory  iiustruction  in  favor  of  the  defendant. 

Error  to  the  district  court  for  Douglas  county.    Tried 
below  before  Dickinson,  J.    Affirmed. 

Weaver  d  Oilier^  for  plaintiff  in  error. 

EaU  d  McCuUochf  contra. 


Vol.  60]  SEPTEMBER  TERM,  1900.  697 


Chase  v.  Swift. 


Sullivan,  J. 

Edward  W.  Chase,  a  practicing  physician  of  the  city  of 
Omaha,  brought  this  action  against  Swift  &  Co.,  an  Ill- 
inois corporation,  to  recover  for  professional  services  ren- 
dered to  employees  of  the  defendant  who  had  been  in- 
jured in  some  manner  during  the  progress  of  a  strike  in 
the  fall  of  1894.  A  jury  impaneled  to  try  the  cause  found, 
in  obedience  to  a  peremptory  instruction,  that  the  plain- 
tiff had  no'cause  of  action,  and  judgment  was  accordingly 
rendered  against  him.  The  judgment  is  right  and  must 
be  affirmed.  The  defendant  was  the  owner  of  a  packing- 
house which  was  being  operated  under  the  direction  and 
management  of  its  superintendent,  A.  0.  Foster.  The 
employees  upon  whom  Dr.  Chase  attended  were  brought 
from  Kansas  City  to  South  Omaha  to  take  places  of  other 
employees  of  the  defendant  who  had  gone  out  on  a  strike; 
and  the  theory  upon  which  the  action  was  prosecuted  was 
that  the  superintendent  had  agreed  to  take  care^of  any  of 
the  new  men  who  should  be  injured  by  the  strikers  in 
consequence  of  having  engaged  in  the  service  of  the  com- 
pany. There  is  some  dispute  as  to  what  Foster  agreed 
to  do,  and  it  is  not  clear  to  what  extent  he  was  authorized 
to  bind  his  principal.  But  resolving  all  doubts  in  favor 
of  the  plaintiff,  we  are  unable  to  see  that  the  evidence 
received,  plus  the  evidence  offered  and  excluded,  proved 
OP  tended  to  prove  that  the  defendant  was  under  any 
obligation  to  pay  for  medical  services  rendered  to  the 
wounded  men.  When,  where  or  why  they  were  injured 
does  not  appear,  and  hence  there  is  nothing  to  indicate 
that  Foster  was  within  the  scope  of  his  apparent  author- 
ity, as  an  agent  of  the  company,  in  directing  plaintiff  to 
give  them  medical  treatment  It  is  certain  that  they 
were  not  hurt  while  in  the  actual  service  of  the  defend- 
ant, and,  there  being  no  proof  that  they  were  assaulted 
by  the  strikers  or  that  there  was  any  causal  relation  be- 
tween their  injuries  and  the  service  in  which  they  were 
engaged,  it  »eems  quite  clear  that  it  was  not  within  tb$ 
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apparent  range  of  Foster's  agency  to  employ  a  physician 
to  attend  them. 
The  judgment  is 

Affirmed. 


Douglas  Coness  v.  George  A.  Brooks. 

g  j^j  Filed  Novembxb  8, 1900.    No.  9,293. 

1.  Attorney's  Lien:  Genebal  or  Retaining.  An  attorney  has  a  gen- 
eral or  retaining  lien  upon  all  papers,  books,  documents  or 
money  of  his  client  coming  into  his  hands  in  the  course  of  Mb 
professional  employment. 

Scope:   Possession:    Notice.    Such  lien  depends  upon  pos- 


session, and  attaches  only  to  papers,  books,  documents  or 
money  in  the  hands  of  the  attorney,  and  it  is  effective  without 
notice  to  any  one. 

3.  :    Enforcement.     An  attorney  can  not  enforce,  by  acti<m, 

his  general  or  retaining  lien  upon  a  note,  bond  or  other  obliga- 
tion to  pay  money. 

4.  :  Charging  or  Specitic:  Adverse  Party:  Notice.  An  at- 
torney has  a  charging  or  specific  lien  upon  money  in  the  hands 
of  the  adverse  party  to  an  action  or  proceeding.  Such  lien  is 
not  perfected  until  notice  has  been  given  to  the  party  in  pos- 
session of  the  fund. 

5. :    :    .     The  notice  of  a  charging  or  specific  lien 

of  an  attorney  need  not  be  in  writing  or  placed  among  the  files 
in  the  case.  Any  notice  that  the  claim  is  made  and  that  it  will 
be  asserted  is  sufficient. 

6.  Cases  Explained  and  Bistinguisbed.    Lavender  v.  Atkins,  20  Nebr., 

206;  Elliott  v.  Atkins,  26  Nebr.,  403;  Shecdy  v.  McMurtry,  44  Nebr., 
499,  explained  and  distinguished. 

7.  Petition.    Petition  in  suit  to  enforce  an  attorney's  lien  examined, 

and  found  to  state  facts  sufficient  to  support  the  action. 

Error  to  the  district  court  for  Pierce  county.    Tried 
below  before  Robinson,  J.    Reversed. 

DouglcLS  Cones,  for  himself,  and  Benjamin  Lindsay  with 
him. 

J.  H.  Berryman  and  Berryman  cf  Mcserve,  contra. 
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Sullivan,  J. 

Donglas  Cones,  a  practicing  lawyer  of  Pierce  county, 
instituted  this  action  against  George  A.  Brooks  to  obtain 
satisfaction  of  a  claim  for  professional  services.  The 
petition  is  in  three  counts.  The  first  charges  that  the 
plaintiff  rendered  services  to  Breyer,  Boepke  and  Ahl- 
mann,  trustees,  in  an  action  brought  by  them  against 
the  defendant  herein  upon  a  promissory  note.  The  second 
states  that  the  trustees  assigned  their  cause  of  action 
to  Carl  Korth,  and  that  the  plaintiff  continued  as  attor- 
ney in  the  case  and  rendered  valuable  services  therein. 
The  third  asserts  an  attorney's  lien  for  a  general  balance 
upon  the  note  in  suit  The  district  court  sustained  a  gen- 
eral demurrer  to  the  petition,  and  the  plaintiff  having 
declined  to  plead  further,  judgment  was  rendered  against 
him.  We  learn  from  the  briefs  of  counsel  that  the  de- 
cision in  favor  of  defendant  resulted  from  the  conclusion 
of  the  trial  judge  that  the  plaintiff  had  failed  to  give  due 
notice  of  his  lien.  This  being  the  only  question  argued 
in  this  court,  we  shall  not  consider  any  other.  Section  8, 
chapter  7,  Compiled  Statutes,  1899,  is  as  follows:  "An 
attorney  has  a  lien  for  a  general  balance  of  compensation 
upon  any  papers  of  his  client  which  have  come  into  his 
possession  in  the  course  of  his  professional  employment; 
upon  money  in  his  hands  belonging  to  his  client,  and  in 
the  hands  of  the  adverse  party  in  an  action  or  proceed- 
ing in  which  the  attorney  was  employed  from  the  time  of 
giving  notice  of  the  lien  to  that  party."  This  statute, 
which  is  declaratory  of  the  common  law,  gives  an  attor- 
ney a  lien  upon  all  papers,  books  and  documents  of  his 
client  which  have  come  into  his  possession  in  the  course 
of  his  professional  employment  It  also  gives  him  a  like 
lien  upon  any  money  in  his  hands  belonging  to  his  client. 
These  liens  are  known  as  general  or  retaining  liens;  they 
depend  upon  possession  and  do  not  attach  to  anything  not 
in  the  hands  of  the  attorney;  they  are  complete  and  effec- 
tive without  notice  to  any  one.  Sanders  v.  Sedye,  128  111., 
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631;  Pierce  v.  Undertooody  103  Mich.,  62;  Hurlbert  v.  Brig- 
ham,  56  Vt,  368;  DieU  v.  Friester,  37  Ohio  St,  473;  Ward 
V.  Craig,  87  N.  Y.,  550.  An  attorney  can  not,  however, 
enforce  by  action  a  general  lien  upon  a  note,  bond  or 
other  obligation  for  the  payment  of  money,  because  the 
lien  attaches  only  to  the  evidence  of  the  debt  and  not  to 
the  money  in  the  hands  of  the  debtor.  It  amounts  to  a 
mere  right  to  retain  possession  of  the  papers  as  against 
the  client,  until  the  attorney  is  fully  paid.  In  re  Wtboii, 
12  Fed.  Rep.,  235;  McDonald  v.  Charleston,  G.  &  C.  R.  Co., 
93  Tenn.,  281;  Tillman  v.  Reynolds,  48  Ala.,  365;  3  Am.  & 
Eng.  Ency.  Law  [2d  ed.],  464;  13  Ency.  PL  &  Pr.,  144. 

The  statutory  and  common  law  lien  upon  money  in  the 
hands  of  the  adverse  party  in  an  action  or  proceeding  in 
which  the  attorney  was  employed  is  a  charging  or  specific 
lien,  and  is  not  perfected  until  notice  has  been  given  to 
the  party  in  possession  of  the  fund.  Such  notice  is  neces- 
sary to  prevent  a  hona  fide  settlement  of  the  controversy 
by  the  litigants  and  payment  by  the  debtor  to  the  credi- 
tor in  ignorance  of  the  attorney's  rights.  Williams  v. 
Ingersoll,  89  N.  Y.,  508.  The  notice  need  not  be  in  writing 
or  placed  among  the  files  of  the  case.  Any  notice  of  the 
existence  of  the  claim,  and  that  it  will  be  asserted,  is 
sufficient.  Young  v.  Dearborn,  27  N.  H.,  324;  Braden  r. 
Ward,  42  N.  J.  Law,  518.  The  statute  does  not  require 
that  the  notice  shall  be  in  any  specific  form,  or  that  it 
shall  be  given  in  any  particular  way;  and  we  have  no 
right  to  add  anything  to  the  law  by  construction.  These 
views  are  not  in  conflict  with  any  of  the  past  adjudica- 
tions of  this  court;  but  it  may  be  that  they  are  not  in 
accord  with  some  intimations  and  dicta  found  in  the 
earlier  cases.  Lavender  v.  Atkins,  20  Nebr.,  206,  Elliott 
V.  Atkins,  26  Nebr.,  403,  and  Sheedy  v.  McMurtry,  44 
Nebr.,  499,  upon  which  ( ounsel  for  defendant  rely,  axe 
cases  in  which  there  was  no  money  in  the  hands  of 
the  adverse  party  to  which  an  attorney's  lien  could  at- 
tach. The  question  of  notice  was  not  so  involved  as  to 
make  any  of  tliese  cases  a  precedent  for  this.    In  regart} 
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to  the  notice  the  petition  states:  "And  that  this  plaintiff 
had  and  claimed  a  lien  upon  said  promissory  note  and 
the  moneys  due  thereon  was  well  known  to  the  said 
George  A.  Brooks."  It  also  alleges  that  plaintiff  was  in 
possession  of  the  note,  claiming  a  lien  thereon  at  the  time 
the  litigation  was  settled,  and  that  the  defendant  had 
knowledge  of  that  fact.  It  is  also  charged  in  the  petition 
that  the  settlement  between  Brooks  and  Korth  was  made 
for  the  purpose  of  preventing  the  plaintiff  in  this  case 
from  obtaining  satisfaction  of  his  claim.  These  allega- 
tions were  sufficient.  The  petition  shows  that  the  plain- 
tiff is  entitled  to  recover  for  the  services  rendered  by 
him  to  the  trustees  and  to  their  assignee  in  the  action 
against  Brooks.  The  judgment  is,  therefore,  reversed 
and  the  cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 


SiOHARD  S.  Horton,  Trustee  in  BANKRn>TCY  op  the 

Greater  America  Exposition,  v.  State,  ex  rel.     8  ml 
William  Ha^t)en  et  al. 

Fixed  November  8, 1900.    No.  11,517. 

1.  Peremptory  Writ  of  Mandamus:    Notice:    Public  Officers.    The 

statute  authorizing  issuance  of  a  peremptory  mandamus  with- 
out notice  has  reference  to  cases  in  which  the  refusal  of  a 
public  oflficer  to  discharge  an  official  duty  is  so  obviously  inex- 
cusable and  the  necessity  for  prompt  action  so  imperative,  that 
notice  must  be  dispensed  with  in  order  to  prevent  a  failure  of 
justice. 

2.  :   :    Private  Corporation.    But  while  it  is  competent 

for  the  legislature  to  authorize  courts  in  a  proper  case  to  coerce 
official  action  without  notice  and  an  opportunity  to  the  recalci- 
trant to  be  heard, no  such  power  can  be  exerted  against  a  private 
corporation  or  the  officers  by  which  its  functions  are  per- 
formed. 

3.  Judicial  or  Qovemmental  Power:  Notice:   Day  m  Court.    No  per- 

son can  be  deprived  of  his  property  or  other  valuable  right  by 
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the  ezerciee  of  judicial  or  other  goTemmental  power,  without 
notice  to  such  person  and  reasonable  opportunity  to  be  heard 
in  his  defense. 

4.  Pleading:     MAia>AHU8:     Ykbifibd    Pbtition:     Action    of    Trial 

CouBT.  When  the  trial  court  has  treated  a  verified  petition  for 
a  writ  of  mandamus  as  a  pleading,  it  will  be  so  considered  by 
this  court  when  the  case  is  brought  here  for  review. 

5.  Mandamus:   Adequate  Remedy  at  Law.    The  writ  of  mandamus 

may  not  be  issued  in  any  case  where  there  is  a  plain  and  ade- 
quate remedy  in  the  ordinary  course  of  the  law. 

0.  Motion  for  New  Trial.  A  motion  for  a  new  trial  is  proper  only 
where  there  has  been  a  trial  of  an  issue  of  fact  on  the  plead- 
ings. 

7.  Final  Judgment:  Beyibw.  A  final  judgment  based  upon  a  pleading 
defective  in  substance  may  be  reviewed  without  a  motion  for  a 
new  trial  having  been  filed  and  ruled  upon. 

6.  Error:    Pbopeb  Pabtt.    Any  party  prejudiced  by  a*  Judgment  ren- 

dered against  him  may,  by  taking  the  proper  steps^  have  the 
same  reviewed. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Scott,  J.    Reversed. 

James  W.  Hamilton^  Oeo.  A.  Day  and  Richard  8.  Horton^ 
for  plaintijff  in  error. 

C.  J.  Smyth  and  Oeorge  E,  Prichett,  contra. 

Sullivan,  J. 

This  proceeding  in  error  brings  before  us  for  review  a 
judgment  rendered  by  Cunningham  R.  Scott,  one  of  the 
judges  of  the  district  court  for  the  fourth  district,  allow- 
ing a  peremptory  writ  of  mandamus  against  the  Greater 
America  Exposition  and  certain  of  its  officers.  The  ap- 
plication for  the  writ  states  that  the  Greater  America 
Exposition  is  a  corporation  organized  under  the  laws  of 
the  state  of  Nebraska  for  the  purpose  of  holding  an  ex- 
position and  transacting  business  therein,  with  its  prin- 
cipal place  of  business  in  the  city  of  Omaha,  Douglas 
county,  Nebraska;  that  W.  S.  Streator  is  the  auditor  of 
said  exposition,  Dudley  Smith  is  secretary  thereof  and 
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O.  J.  Smyth  one  of  the  directors  and  chairman  of  the  ex- 
ecutive committee  of  the  corporation;  that  the  board  of 
directors  of  said  corporation,  pursuant  to  its  articles  of 
incorporation,  had  elected  the  following  directors,  0.  J. 
Smyth,  William  Hayden,  P.  E.  Her,  J.  B.  Kitchen  and  H. 
J.  Penfold,  an  executive  committee,  of  which  0.  J.  Smyth 
was  chosen  chairman,  and  that  said  executive  committee 
had  all  the  powers  of  the  board  of  directors  when  said 
board  was  not  in  session  in  reference  to  all  matters  which 
the  board  had  not  reserved  to  itself,  and  that  the  board 
of  directors  was  not  in  session  at  the  time  referred  to  in 
the  application,  and  had  not  reserved  to  itself  the  mat- 
ters referred  to  in  the  application.  The  application  fur- 
►  ther  states  that  on  the  3d  day  of  July,  1899,  Hayden  Bros, 
had  subscribed  for  |10,000  of  the  capital  stock  of  the 
Greater  America  Exposition  for  the  purpose  of  having 
the  stock  in  that  amount  issued  to  them,  but  that  about 
a  month  previous  thereto  the  board  of  directors  of  the 
corporation  had  ordered  the  stock  books  of  the  corpora- 
tion closed  at  noon,  July  1,  1899,  and  that  said  stock, 
therefore,  could  not  be  and  was  not  issued  to  them,  and 
that  the  payment  by  them  of  |10,000  to  the  corporation 
was  for  the  sole  purpose  of  having  issued  to  them  said 
capital  stock;  that  having  learned  these  facts,  they  with- 
drew their  subscription  for  said  stock  and  presented  to 
the  executive  committee  of  the  corporation  the  claim 
that  the  |10,000  be  returned  to  them;  that  on  the  12th 
day  of  July,  1899,  the  said  executive  committee,  at  a 
regular  meeting,  resolved  that  the  f  10,000  should  be  re- 
turned to  them  on  the  ground  that  the  officers  of  the  ex- 
ecutive committee  had  no  right  to  accept  any  subscrip- 
tion for  stock  after  the  1st  day  of  July  at  12  o'clock,  and 
directed  the  auditor  of  the  corporation  to  draw  a  war- 
rant to  them  for  the  amount,  and  that  their  action  in  that 
regard  was  regular,  lawful  and  in  all  respects  the  act  of 
the  corporation;  that  therefore  the  executive  committee 
had  determined  that  no  money  should  be  paid  out  of  the 
treasury  of  the  exposition,  except  upon  a  warrant  drawn 
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Upon  the  treasury,  signed  by  the  chairman  of  the  execu- 
tive committee  and  the  secretary  and  auditor  of  the  ex- 
position, and  that  such  warrants  are  ordinarily  drawn 
and  signed  by  the  auditor  in  obedience  to  the  orders  of 
the  executive  committee,  and  by  him  presented  to  the 
chairman  of  the  executive  committee  for  his  signature, 
and  that  said  auditor,  upon  being  requested  so  to  do, 
had  refused  to  draw  and  deliver  to  Hayden  Bros,  the 
warrant  for  |10,000,  as  he  had  been  ordered  to  do  by  the 
executive  committee.  The  application  further  states  that 
the  petitioners  are  without  adequate  remedy  at  law,  and 
prays  that  a  peremptory  writ  of  mandamus  might  issue 
to  the  Greater  America  Exposition,  W.  S.  Streator,  audi- 
tor, Dudley  Smith,  secretary,  and  0.  J.  Smyth,  chalrmaD  * 
of  the  executive  committee,  commanding  that  said  audi- 
tor draw  and  issue  a  warrant  to  and  in  favor  of  Hayden 
Bros,  upon  Frank  Murphy,  treasurer  of  the  corporation, 
unconditionally  ordering  said  treasurer  to  pay  them  the 
sum  of  fl0,000  forthwith,  and  that  said  secretary 
and  chairman  of  the  executive  committee  sign  and 
deliver  the  same  to  the  petitioners.  On  July  15,  1899, 
Judge  Scott  considered  this  application  at  chambers  and, 
without  notice  to  the  respondents  and  in  their  absence, 
allowed  the  peremptory  writ.  Afterwards  the  Greater 
America  Exposition  failed,  and  the  plaintiff  in  error, 
having,  as  its  trustee  in  bankruptcy,  succeeded  to  its 
rights,  entered  his  appearance  in  the  district  court  of 
Douglas  county  and  became,  on  his  own  motion,  a  party 
to  the  suit  He  now  contends  that  the  peremptory  man- 
damus was  improvidently  issued  and  that  the  judgment 
under  consideration  should  be  reversed.  It  will  be 
noticed  that  while  the  special  relief  sought  by  the  rela- 
tors was  merely  the  issuance  of  a  warrant,  the  real  object 
of  the  action  was  to  obtain  |10,000  alleged  to  be  due  from 
the  corporation  on  an  implied  contract.  The  writ  put 
Hayden  Bros,  in  possession  of  the  means  by  which  the 
money  claimed  by  them  might  be  secured;  it  gave  them 
the  key  to  the  corporate  treasury.     If  the  treasurer  of 
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the  corporation  obeyed  the  command  of  the  warrant 
which  the  auditor,  secretary  and  chairman  of  the  execu- 
tive committee  were  required  to  issue,  it  is  quite  evident 
that  the  Greater  America  Exposition  was,  by  the  judg- 
ment in  question,  deprived  of  f  10,000  without  a  judicial 
hearing,  or,  in  other  words,  without  due  process  of  law. 
Section  648  of  the  Code  of  Civil  Procedure  declares: 
**When  the  right  to  require  the  performance  of  the  act  is 
clear,  and  it  is  apparent  that  no  valid  excuse  can  be 
given  for  not  performing  it,  a  peremptory  mandamus 
may  be  allowed  in  the  first  instance.  In  all  other  cases, 
the  alternative  writ  must  first  be  issued."  This  statute 
undoubtedly  provides  for  the  issuance  of  the  peremptory 
writ  without  notice  where  the  court  or  judge  can  clearly 
see  that  the  refusal  of  the  respondent  to  perform  some 
duty  resulting  from  his  office,  trust  or  station,  can  admit 
of  no  possible  justification.  Cases  may  arise  in  which 
the  refusal  of  a  public  officer  to  discharge  an  official  duty 
is  so  obviously  inexcusable  and  the  necessity  for  prompt 
action  so  imperative  that  notice  must  be  dispensed  with 
in  order  to  prevent  a  failure  of  justice.  In  this  class  of 
cases  the  respondent  loses  nothing  by  the  judgment  and 
no  right  secured  to  him  by  either  the  state  or  federal  con- 
stitution is  infringed.  But  while  it  is  doubtless  compet- 
ent for  the  legislature  to  authorize  the  courts  in  a  proper 
case  to  coerce  official  action  without  notice  and  an  op- 
portunity to  the  recalcitrant  to  be  heard,  we  are  of  the 
opinion  that  no  such  power  can  be  lawfully  exerted 
against  a  private  corporation  or  the  officers  by  which  its 
functions  are  performed.  It  is  a  fundamental  principle 
of  justice  that  before  a  person  can  be  deprived  of  his  prop- 
erty, or  any  valuable  right,  by  the  exercise  of  judicial  or 
other  governmental  power,  he  must  be  warned  of  the 
proceeding  against  him  and  be  afforded  a  reasonable  op- 
portunity to  be  heard  in  his  defense.  South  Platte  Land 
Co.  V.  Buffalo  County,  7  Nebr.,  253;  Hancood  v.  North 
Brookfieldy  130  Mass.,  501;  Shove  v,  Manitowoc,  57  Wis.,  5. 
In  this  case  the  peremptory  mandamus  was  wholly  un- 
49 
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authorized  and,  but  for  the  subsequent  voluntary  appear- 
ance of  the  plaintiff  in  error,  the  judgment  allowing  it 
would  be  certainly  void.  But  even  if  Judge  Scott  had 
jurisdiction  of  respondents  by  virtue  of  the  statute 
quoted,  his  decision  would  have  to  be  reversed  for  the 
manifest  error  committed  in  assuming  that  there  could 
be  no  valid  defense  to  the  action.  The  asserte<l  right  of 
Hayden  Bros,  is  not  clear,  and  it  is  not  apparent  that  the 
refusal  of  the  auditor  to  issue  the  warrant  was  inexcus- 
able. The  executive  committtee  may  have  rescinded  its 
resolution,  or  the  resolution  may  have  been  void  because 
one  of  the  relators  participated  in  the  meeting  at  which 
it  w^as  adopted.  The  trial  judge  had  no  information  in 
regard  to  the  matter  other  than  that  contained  in  the 
verified  application,  which  is  described  in  the  record  as  a 
"petition"  and  which  was  evidently  designed  to  serve 
the  puri)oses  of  a  motion  and  affidavit.  All  the  facts 
upon  which  Judge  Scott  acted  are  in  the  record  as  part  of 
the  motion,  and  they  also  appear  in  the  judgment  allow- 
ing the  writ.  There  is  no  sufficient  reason  why  the  re- 
lators' affidavit  touching  the  matters  upon  which  they 
based  their  claim  to  the  warrant  should  be  regarded  as 
indisputable.  Home  Ins.  Go.  v.  Scheffer,  12  Minn.,  261; 
State  V.  Board  County  Commissioner s,  42  Minn.,  284. 

There  is  also  another  ground  for  reversing  the  judg- 
ment, and  that  is  the  insufficiency  of  the  facts  upon  which 
it  rests  t«f  constitute  a  cause  of  action.  "This  writ,"  says 
the  statute,  "may  not  be  issued  in  any  case  where  there 
is  a  plain  and  adequate  remedy  in  the  ordinary  course  of 
the  law."  Code  of  Civil  Procedure,  sec.  646.  If  the 
Greater  America  Exposition  w^as  indebted  to  Hayden 
Bros.,  it  was  its  duty  to  pay  him;  it  was  its  duty  to  cause 
its  servants  to  do  whatever  was  necessary  to  cancel  the 
debt.  If  the  auditor  refused  to  draw  a  warrant,  the  ex- 
ecutive committee  might  discharge  or  displace  him,  or 
provide  a  diifferent  method  of  obtaining  money  from  the 
corporate  treasury.  The  failure  of  the  auditor  to  issue 
a  warrant  was  neither  more  nor  less  than  the  failure  of 
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the  corporation  to  pay  its  debt,  an  omission  on  its  part 
to  execute  the  purpose  expressed  in  the  resolution  of  its 
managing  board.  The  remedy  of  the  relators  was  to  sue 
on  their  contract;  they  could  not  proceed  against  the 
auditor  by  mandamus  or  other  form  of  action,  for  he 
owed  them  no  duty.  A  different  rule,  of  course,  obtains 
where  a  claim  has  been  allowed  by  the  proper  authori- 
ties of  a  municipal  or  public  corporation,  because  the 
method  by  which  such  bodies  make  payment  to  their 
creditors  is  fixed  by  law.  Their  property  can  not  be 
reached  by  execution,  and  the  officers  whose  duty  it  is  to 
issue  and  pay  warrants  can  not  be  quickly  deposed 
.  for  non-performance  of  official  duty.  In  this  class  of 
cases,  therefore,  mandamus  is  the  creditors'  only  efficient 
remedy. 

Having  shown  that  the  writ  was  improvidently  issued, 
we  will  now  inquire  whether,  According  to  the  practice 
of  this  court,  the  judgment  is  subject  to  revision.  Counsel 
for  relators  contend  that  it  is  not,  because  the  errors  com- 
mitted by  Judge  Scott  were  not  brought  to  his  notice  by 
a  motion  for  a  new  trial.  Upon  this  point  it  is,  we  think, 
sufficient  to  say  that  there  was  no  trial  or  semblance  of 
a  trial.  The  petition,  which,  in  the  absence  of  an  alter- 
native writ,  must  be  regarded  as  a  pleading,  was  con- 
sidered and  held  to  state  facts  sufficient  to  entitle  the  re- 
lators to  the  relief  demanded.  The  question  decided  was 
one  of  law  and  not  of  fact.  A  motion  for  a  new  trial  is 
proper  only  where  there  has  been  a  trial  of  an  issue  of 
fact  on  the  pleadings.  When  judgment  has  been  ren- 
dered by  default  and  no  issue  of  fact  has  been  tried  and 
determined,  a  motion  for  a  new  trial  is  not  only  unnces- 
sary  but  is,  as  was  said  in  one  case,  an  unintelligible  re- 
quest. Leach  v,  Sutphcn,  11  Nebr.,  527;  O'Doiiohnr  r.  Hen- 
driXj  13  Nebr.,  255;  Farris  v.  ^taie,  46  Nebr.,  S57;  Vonrin 
V.  Thmnas,  83  Ind.,  110;  Folei/  v.  Folet/,  120  Cal.,  33. 

The  case  of  Clark  i\  Nebraska  Nat,  Bank,  49  Nebr.,  800, 
upon  which  counsel  for  relators  confidently  rely,  has  been 
carefully  examined,  and  with  respect  to  it  we  wish  only 
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to  remark  that  while  it  does  decide  that  an  order  denying 
a  motion  to  vacate  a  final  order  made  in  the  absence  of 
the  defendant  may  be  revei'sed  on  error,  it  does  not  de- 
cide that  a  final  order  or  judgment  so  made  or  rendered 
may  not  be  reviewed  without  such  a  motion. 

Another  argument  of  counsel  for  relators  is  that  the 
judgment  is  not  prejudicial  to  the  corporation,  and  con- 
sequently should  not  be  set  aside.  The  Greater  America 
Exposition  was  made  a  party  to  the  action;  the  writ 
went  against  it;  it  was  the  real  party  in  interest  and  as 
such  had  a  right  to  defend  for  itself  and  for  its  agents. 
Under  these  circumstances  there  can  be  no  doubt  about 
its  right' to  prosecute  error.  Not  only  is  the  petition  in- 
sufficient to  support  the  judgment,  but  the  judgment 
itself  shows  upon  its  face  that  it  should  not  have  been 
rendered. 

•    Reversed  and  remanded. 


Louis  Poska  et  al.  v.  Edgar  Q.  Stearns  &  Company. 

Filed  November  8, 1900.    No.  11,481. 

Joint  Petition  in  Error:  Assignments.  Assignments  of  error  in  a 
joint  petition  in  error  not  good  as  to  aU  who  join  in  the  peti- 
tion must  be  overruled  as  to  aU. 

Error  to  the  district  court  for  Lancaster  county. 
Tried  below  before  Cornish,  J.    Affirmed'. 

Sawyer  d  Snelly  for  plaintiff  in  error. 

Stewart  d  Munger,  contra. 

Sullivan,  J. 

This  action  was  brought  by  Edgar  G.  Steams,  a  whole- 
sale merchant  of  Chicago,  against  Louis  Poska  and  others 
to  recover  possession  of  certain  goods  which  the  plaiptiff 
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claims  were  sold  by  him  to  L.  Berkson,  one  of  the  defend- 
ants, on  the  faith  of  representations  made  by  Berkson  to 
a  mercantile  agency,  and  which  proved  to  be  false.  At 
the  conclusion  of  the  oral  argument  we  were  all  disposed 
to  think  that  no  material  error  had  been  committed  at 
the  trial  and  that  the  decision  of  the  district  court  would 
have  to  be  approved.  A  critical  examination  of  the 
record  has  not  only  confirmed  our  first  impression,  but 
has  convinced  us  that  the  judgment  must,  for  technical 
reasons,  be  affirmed. 

L.  BeAson  filed  no  answer  to  the  petition  and  is,  there- 
fore, not  entitled  to  a  reversal  of  the  judgment  on  ac- 
count of  errors  occuring  at  the  trial.  No  other  errors 
are  alleged,  and  the  defendants  having  all  joined  in  the 
petition  in  error,  the  several  assignments  must  be  over- 
ruled, not  only  as  to  L.  Berkson,  but  also  as  to  the  others 
who  have  cast  in  their  lot  with  him.  Gordon  v.  lAttlej  41 
Nebr.,  250;  Levy  v.  South  Omaha  Savings  Bank,  57  Nebr., 
312;  Moseman  v.  State,  59  Nebr.,  629,'  American  Bank  v. 
Hand,  59  Nebr.,  273. 

The  judgment  is 

Affirmed^   " 


CSmzBNS  State  Bank  op  Council  Bluffs,  Iowa,  ap- 
pellee, V.  Charles  F.  Iddings,  appellant. 

Filed  November  8, 1900.    No.  9,297. 

1.  KarBhanixig  Securities:    Cbeditobs:    Common  Debts.    The  doctrine 

of  marshalling  securities  applies  only  to  cases  in  which  two  or 
more  creditors  are  seeking  to  satisfy  their  claims  out  of  prop- 
erty of  the  same  common  debtor. 

2.  Creditor:    Common  Debtob.     Where  a  creditor  has  two  common 

debtors,  not  sustaining  to  each  other  the  relation  of  principal 
and  surety,  one  of  them  can  not  claim  exemption  from  liability 
on  the  ground  that  the  other  ought  to  be  first  sued  and  com- 
pelled, if  possible,  to  satisfy  the  debt. 

Appeal  from  the  district  court  of   Lincoln  county. 
Heard  below  before  Norris,  J.    Affirmed, 
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Wilcox  d  Halligan,  for  appellant 

Earl  d  McCabe  and  T.  C.  Patterson,  contra. 

Sullivan,  J. 

This  action,  which  is  based  upon  a  foreign  judgment, 
was  brought  by  the  Citizens  State  Bank  of  Council  Bluffs 
against  Charles  F.  Iddings  in  the  district  court  of  Lin- 
coln county.  The  plaintiff  was  successful  at  the  trial, 
and  the  defendant  having,  as  he  contends,  interposed  an 
equitable  defense,  brings  the  record  here  for  review  by 
appeal.  The  facts  essential  to  an  understanding  of  the 
case  are  these:  Iddings  was  a  grain  merchant  doing  busi- 
ness at  North  Platte  in  this  state.  On  or  about  Novem- 
ber 14,  1891,  he  shipped  over  the  road  of  the  Union  Pa- 
cific Kailroad  Company  two  cars  of  wheat  to  the  Brown 
Brothers  Grain  Company  at  Council  Bluffs,  Iowa,  and 
at  the  same  time  sent  them  the  bills  of  lading  by  mail. 
The  grain  company,  having  in  due  course  received  the 
bills  of  lading  and  being  then  insolvent  and  about  to 
Suspend  business,  pledged  them  to  the  plaintiff  as  par- 
tial security  for  a  $9,000  loan.  The  railway  company  de- 
livered the  wheat  to  the  grain  company  without  author- 
ity from  the  bank  and  over  the  objection  of  defendant, 
who  had  learned,  while  the  wheat  was  in  transit,  that 
the  grain  company  had  failed.  Afterwards  Iddings,  on 
the  theory  that  the  sale  to  the  grain  company  had  been 
^rescinded,  replevied  the  wheat  and  disposed  of  it  for  his 
own  benefit.  During  the  pendency  of  the  possessory  ac- 
tion in  the  Iowa  court,  the  bank  intervened  and  asserted 
its  rights  under  the  bills  of  lading.  The  court  found  that 
Iddings  was  entitled  to  the  property  as  against  the  grain 
company,  but  that  the  bank  was  entitled  to  it  as  against 
Iddings.  Judgment  was  accordingly  given  for  fSOO,  the 
value  of  the  wheat,  in  favor  of  the  bank  and  against  Id- 
dings, and  a  like  judgment  was  rendered  in  favor  of 
Iddings  and  against  Brown  Brothers  Grain  Company. 
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Both  judgments  are  unsatisfied,  the  one  in  favor  of  the 
bank  being  the  basis  of  the  present  suit. 

The  defendant  herein  insists  that  the  court  should  re- 
quire the  plaintiff  to  satisfy  its  claim  against  the  grain 
company  by  enforcing  against  the  railway  company  the 
right  of  action  resulting  from  the  wrongful  delivery  of 
the  wheat.  To  do  this  would  be  inequitable;  it  would 
be  palpably  Unjust.  The  negligence  of  the  railway  com- 
pany resulted  to  the  advantage  of  Iddings;  it  enabled  him 
to  obtain  possession  of  property  that  should  have  gone 
to  the  bank.  The  wrongful  act  that  gave  the  bank  a  cause 
of  action  against  the  carrier,  enabled  Iddings  to  seize  and 
appropriate  to  his  own  use  two  cars  of  wheat  to  which 
he  was  not  entitled.  By  two  distinct  wrongful  acts  the 
plaintiff  Lost  the  property  covered  by  its  bills  of  lading. 
The  caiTier  gained  nothing  by  either  tort,  while  the  de- 
fendant profited  by  both.  It  does  not  seem  that  a  court 
of  equity  should,  under  these  circumstances,  bestir  itself 
for  defendant's  protection.  It  is  further  insisted  that  the 
f  9,000  loan  was  secured  by  other  bills  of  lading;  that  the 
grain  thus  pledged  was  wrongfully  delivered  by  the  same 
carrier  to  the  grain  company;  that  an  action  has  been 
instituted  by  the  bank  to  recover  of  the  carrier  the  value 
of  the  property  so  diverted,  and  that  this  action  should 
not  proceed  to  judgment  until  it  is  determined  that  the 
other  has  proven  fruitless.  It  is  claimed  that  the  doc- 
trine of  marshalling  securities  is  applicable  to  this  case. 
We  think  it  is  not.  It  is,  of  course,  a  well  established 
rule  of  equity  that  where  there  are  two  creditors  of  a 
common  debtor,  who  has  several  funds,  all  of  which  can 
be  reached  by  one  creditor  and  only  part  of  which  can  be 
reached  by  the  other,  the  former  must  first  seek  satisfac- 
tion out  of  that  fund  which  the  latter  can  not  touch. 
Davenport  Plow  Co.  v.  MewiSy  10  Nebr.,  317-321;  Lee  v. 
Gregory,  12  Nebr.,  282,  284.  This  doctrine  is  appli- 
cable only  to  cases  in  which  two  creditors  are  pur- 
.^uing  the  same  common  debtor.  This  is  a  case  in 
which  a  creditor  hafi  two  common  debtors,  one  of  which 
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claims  exemption  from  liability  on  the  ground  that  the 
other  ought  to  be  first  sued  and  compelled,  if  possible,  . 
to  satisfy  the  debt  Iddings  is  not  in  this  action  seeking 
to  enforce  his  judgment  against  the  grain  company;  he 
is  merely  seeking  to  prevent  the  bank  from  enforcing  its 
judgment  against  him.  The  case  is  not  different  in  any 
essential  particular  from  one  in  which  a  mortgagee  sues 
for  conversion  of  part  of  the  chattels  covered  by  his  mort- 
gage. We  have  never  understood  that  in  such  an  action 
the  wrongdoer  may  defend  on  the  ground  that  he  has  a 
claim  against  the  mortgagor  and  that  the  remaining 
security  is  sufficient  to  satisfy  the  mortgage  debt-  The 
case  of  Haas  v.  Bank  of  Cotninerce,  41  Nebr.,  754,  is,  we 
think,  exactly  in  point.  That  was  a  suit  on  a  promissory 
note  by  an  indorsee  who  held  it  as  collateral  security. 
One  defense  was  that  the  note  had  been  obtained  by 
fraud,  and  that  plaintiff,  who  was  an  innocent  holder, 
had  sufficient  other  collateral  to  which  he  should  be  com- 
pelled to  resort  before  proceeding  to  judgment  against 
the  defendant.  Upon  this  branch  of  the  case  the  court, 
speaking  through  Ikvinb,  C,  at  page  761,  said:  "It  is 
claimed  that  the  case  in  this  aspect  is  brought  within 
the  principle  whereby  the  holder  of  a  junior  security 
upon  a  fund  may  compel  the  holder  of  the  senior  security 
upon  that  fund,  who  also  holds  other  security,  to  exhaust 
such  other  security  before  proceeding  against  the  fund 
which  is  held  by  both.  We  do  not  think  that  this  doc- 
trine of  marshalling  has  ever  been  applied  to  any  such 
case  as  that  under  consideration.  It  has  been  frequently 
decided  that  the  doctrine  referred  to  will  never  be  ap- 
plied except  in  the  case  of  a  common  debtor  to  both  credi- 
tors for  the  protection  of  the  junior  creditor,  and  then 
only  where  it  may  be  done  without  injustice,  and  will 
not  compel  a  resort  to  dubious  securities.  It  is  equally 
well  established  that  a  creditor  holding  two  or  more 
securities  for  the  same  debt  may  proceed  to  enforce  either 
or  all  of  them,  and  will  not,  as  a  general  proposition,  be 
required  to  proceed  in  any  pai-ticular  order.    In  this 
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case  the  makers  of  the  other  notes  were  not  before  the 
court,  and  for  that  reason  alone  the  plaintiff  in  error  was 
not  entitled  to  the  relief  he  sought.  Dorr  v.  Shaw,  4 
Johns.  Oh.  [N.  Y.],  17.  The  makers  of  other  notes  may 
have  had  similar  defenses  or  equal  or  even  superior 
equities.  But  aside  from  this,  the  plaintiff  in  error  had 
no  right  at  this  time  or  in  this  manner- to  seek  such  re- 
lief. There  are  cases  where  somewhat  similar  relief  has 
been  granted  in  favor  of  one  who  occupied  the  i>osition 
of  a  surety,  but  we  know  of  no  case  like  the  present." 

Our  conclusion  is  that  the  judgment  of  the  district 
court  is  right  and  should  be 

AFFraMBD. 


Anna  L.  Fisk  v.  Russell  Thorp,  Jr.,  Administrator,   -wm\ 

BT  AL.  ''  *^1 

Filed  November  8, 1900.  *  No.  11,404. 

1.  BiU  of  Exceptions:    Evidence:    Presumption.    In  the  absence  of 

a  proper  bill  of  exceptions,  on  error  to  this  court,  it  will  be  con- 
clusively presumed  that  there  was  introduced  before  the  trial 
court  sufficient  evidence  to  sustain  the  order  or  judgment 
rendered. 

2.  Appearance:    Jurisdiction.    By  appearing  in  a  case,  and  invoking 

the  powers  of  the  court  to  set  aside  a  judgment  as  having  been 
irregularly  obtained,  jurisdiction  is  given  to  the  court  over  the 
parties  appearing  as  to  all  proceedings  had  in  the  case. 

3. :  Vacation  op  Judgment:  Authority  op  Court.  Such  ap- 
pearance in  no  way  militates  against  the  authority  of  the  court 
to  hear  and  determine  an  application  to  vacate  a  judgment  be- 
cause of  an  alleged  irregularity  in  obtaining  it. 

4.  Vacation  of  Judgment:  Tender  op  Answer:  Motion:  Statutes. 
Under  the  provisions  of  section  602  et  seq,  of  the  Oivil  Code,  in  a 
proceeding  to  vacate  a  judgment  on  account  of  irregularity  in 
obtaining  it,  it  is  not  necessary  to  tender  an  answer  with  a 
motion  to  vacate  such  judgment.  Under  these  provisions,  the 
court  may  first  try  and  determine  upon  the  grounds  to  vacate, 
and  then  determine  whether  there  is  a  valid  defense.  This  may 
be  found  from  the  evidence  offered  in  support  of  the  motion 
filed  asking  the  vacation  of  the  judgment. 
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justifled  in  reaching  the  conclusion  shown  by  the  order 
entered  therein.  It  is  not  required  in  such  instances  that 
there  shall  be  tendered  an  answer,  but  only  that  the 
court  shall  find  from  the  evidence  that  a  valid  defense 
exists.  This  may  be  found  from  evidence  offered  in  sup- 
port of  the  motion  filed  asking  the  vacation  of  the  judg- 
ment. 

It  is  also  insisted  that  the  motion  to  vacate  the  judg- 
ment, being  a  joint  one,  ought  not  to  have  been  sustained, 
because  the  proof  was  insufficient  as  to  the  defendant 
Russell  Thorp.  Whether  it  was  or  not,  we  are  unable  to 
ascertain  from  the  record  before  us,  and  must,  as  before 
stated,  assume  that  it  was. 

We  find  no  error  in  the  record,  and  the  order  com- 
plained of  is  accordingly 

Affirmbd. 


S.  W.  McQrew,  Executor  of  the  Estate  of  Alice  M. 
Coleman,  deceased,  v.  State  Bank  of  Humboldt, 
Nebraska. 

FiLKD  November  8, 1900.    No.  11,184. 

1.  AUowance  of  Claim  Against  Estate:   Entry  of  Record  Nxtnc  Pbo 

Tunc.  An  order  aUowing"  a  claim  aguinst  an  estate  on  November 
15,  1897,  held  to  be  a  valid  judgment  as  of  that  date,  and  the  fact 
that  it  WBA  not  journalized  or  spread  at  large  upon  the  probate 
record  until  April  27,  following",  does  not  affect  its  validity  aa 
such  judgment  from  the  time  of  its  actual  rendition. 

2.  :   :    Kemedt  bt  Appeal.    Held,  also.  That  the  order  of 

the  probate  judg-e,  allovdng  the  claim  in  controversy  as  a  proper 
demand  against  the  estate,  was  valid  and  binding,  and  had  the 
force  and  effect  of  a  judgment  against  the  estate,  until  ap- 
pealed from,  or,  by  other  proceedings,  reversed  or  vacated  in 
some  of  the  modes  prescribed  by  statute. 

3.  Judgment:   Entrt.    Held,  also.  That  the  judgment  of  the  probate 

court  was  not  the  act  of  recording  the  judgment  entered  on 
the  probate  record  on  April  27,  but  that  which  it  considered, 
adjudged,  and  decided  on  November  15,  previous,  when,  in 
acting  upon  a  matter  over  which  it  had  authority  and  jurisdic- 
tion, it  allowed  the  claim  in  controversy. 
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4.  :    Expiration  or  Tebm.     Held/  That  the  judgment  having 

been  rendered  on  November  15,  1897,  and  the  term  of  court  at 
which  it  was  rendered  having  expired,  the  probate  court  was 
without  authority  or  jurisdiction  to  vacate  or  modify  the  judg-" 
ment  at  its  discretion  thereafter,  and.  could  onl)^  a^t  in  respect 
to  the  matter  according  to  fixed  principles  of  law. 

5.  :    Motion  to  Vacate.    Held,  also.  That  the  motion  to  viacate 

the  judgment  having  been  presented  at  a  term  subsequent  to 
Its  rendition,  the  court  could  not  properly  grant  the  same, 
except  upon  some  of  the  grounds  enumerated  in  the  statute; 
and  none  being  presented,  'its  action  in  vacating  its  former 
judgment  was  erroneous. 

Ekror  to  the  district  court  for  Gage  county.  Tried 
below  before  Letton,  J.    Affirmed. 

B.  Frank  Neal  and  H.  J.  Dohbs,  for  plaintiff  in  error. 

Isham  Reams  and  Reavis  &  Reavis,  contra. 

HOLOOMB,  J. 

This  cause  is  submitted  on  a  printed  abstract  of  the 
record,  and  briefs  of  counsel.  From  the  record  it  ap- 
pears that  in  the  due  course  of  administration  of  the 
estate  of  Alice  M.  Coleman,  deceased,  had  in  the  probate 
court  of  Gage  county,  there  was  filed  on  the  9th  day  of 
October,  1897,  a  claim  against  said  estate  in  the  form  of 
a  promissory  note,  executed  by  the  said  Alice  M.  Cole- 
man. On  November  15,  the  claim  was  allowed  by  the 
probate  judge  as  a  proper  demand  against  the  estate, 
the  order  of  allowance  being  evidenced  by  the  following 
record  of  indorsement  on  the  claim  filed  for  allowance: 
"Allowed  for  |355.33  this  Nov.  15,  1897.  M.  B.  Davis, 
County  Judge."  On  the  note  was  the  following  entry  or 
indorsement:  "This  Nov.  15,  1897,  allowed  against  the 
estate  of  R.  W.  Coltman  and  also  Alice  M.  Coleman.  M. 
B.  Davis,  County  Judge."  There  appears  from  the  record 
presented  no  proceedings  in  said  estate  had  prior  thereto, 
and  we  assume  that  a  proper  notice  had  been  given  for 
the  filing  of  claims  against  the  estate  and  fixing  a  day 
for  their  allowance  and  adjustment,  and  that  in  pursu- 
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justifled  in  reaching  the  conclusion  shown  by  the  order 
entered  therein.  It  is  not  required  in  such  instances  that 
there  shall  be  tendered  an  answer,  but  only  that  the 
court  shall  find  from  the  evidence  that  a  valid  defense 
exists.  This  may  be  found  from  evidence  offered  in  sup- 
port of  the  motion  filed  asking  the  vacation  of  the  judg- 
ment 

It  is  also  insisted  that  the  motion  to  vacate  the  judg- 
ment, being  a  joint  one,  ought  not  to  have  been  sustained, 
because  the  proof  was  insuflScient  as  to  the  defendant 
Russell  Thorp.  Whether  it  was  or  not,  we  are  unable  to 
ascertain  from  the  record  before  us,  and  must,  as  before 
stated,  assume  that  it  was. 

We  find  no  error  in  the  record,  and  the  order  com- 
plained of  is  accordingly 

Affikmbd. 


S.  W.  McQrew,  Executor  of  the  Estate  of  Alice  M. 
Coleman,  deceased,  v.  State  Bank  of  Humboldt, 
Nebraska. 

Fu^ED  November  8, 1900.    No.  11,184. 

1.  AUowance  of  Claim  Against  Estate:   Entry  of  Record  Nunc  Pro 

Tunc.  An  order  allowing-  a  claim  against  an  estate  on  November 
15,  1897,  held  to  be  a  yalid  judgment  as  of  that  date,  and  the  fact 
that  it  w^as  not  journalized  or  spread  at  large  upon  the  probate 
record  until  April  27,  following,  does  not  affect  its  validity  as 
such  judgment  from  the  time  of  its  actual  rendition. 

2.  :   :    Remedy  by  Appeal.    Held,  also.  That  the  order  of 

the  probate  judge,  allowing  the  claim  in  controversy  as  a  proper 
demand  against  the  estate,  was  valid  and  binding,  and  had  the 
force  and  effect  of  a  judgment  against  the  estate,  imtil  ap- 
pealed from,  or,  by  other  proceedings,  reversed  or  vacated  in 
some  of  the  modes  prescribed  by  statute. 

3.  Judgment:   Entry.    Held,  also.  That  the  judgment  of  the  probate 

court  was  not  the  act  of  recording  the  judgment  entered  on 
the  probate  record  on  April  27,  but  that  which  it  considered* 
adjudged,  and  decided  on  November  15,  previous,  when,  id 
acting  upon  a  matter  over  which  it  had  authority  and  jurisdic- 
tion, it  allowed  the  claim  in  controversy. 
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:    Expiration  cm  Term.     Held,'  That  the  judgment  having 

been  rendered  on  November  15,  1897,  and  the  term  of  court  at 
which  it  was  rendered  having  expired,  the  probate  court  was 
without  authority  or  jurisdiction  to  vacate  or  modify  the  judg-' 
ment  at  its  discretion  thereafter,  and.  could  only  a.*t  in  respect 
to  the  matter  according  to  fixed  principles  of  law. 

Motion  to  Vacate.    Held,  also.  That  the  motion  to  vacate 


the  judgment  having  been  presented  at  a  term  subsequent  to 
its  rendition,  the  court  could  not  properly  grant  the  same, 
except  upon  some  of  the  grounds  enumerated  in  the  statute; 
and  none  being  presented,  'its  action  in  vacating  its  former 
judgment  was  erroneous. 

Ebbob  to  the  district  court  for  Gage  county.  Tried 
below  before  Letton,  J.    Affirmed. 

B.  Frank  Neal  and  H.  J.  Dobbs,  for  plaintiff  in  error. 

Isham  Reavis  and  Reavis  &  Reams,  contra. 

HOLOOMB,  J. 

This  cause  is  submitted  on  a  printed  abstract  of  the 
record,  and  briefs  of  counsel.  From  the  record  it  ap- 
pears that  in  the  due  course  of  administration  of  the 
estate  of  Alice  M.  Coleman,  deceased,  had  in  the  probate 
court  of  Gage  county,  there  was  filed  on  the  9th  day  of 
October,  1897,  a  claim  against  said  estate  in  the  form  of 
a  promissory  note,  executed  by  the  said  Alice  M.  Cole- 
man. On  November  15,  the  claim  was  allowed  by  the 
probate  judge  as  a  proper  demand  against  the  estate, 
the  order  of  allowance  being  evidenced  by  the  following 
record  of  indorsement  on  the  claim  filed  for  allowance: 
"Allowed  for  |355.33  this  Nov.  15,  1897.  M.  B.  Davis, 
County  Judge."  On  the  note  was  the  following  entry  or 
indorsement:  "This  Nov.  15,  1897,  allowed  against  the 
estate  of  R.  W.  Coltman  and  also  Alice  M.  Coleman.  M. 
B.  Davis,  County  Judge."  There  appears  from  the  record 
presented  no  proceedings  in  said  estate  had  prior  thereto, 
and  we  assume  that  a  proper  notice  had  been  given  for 
the  filing  of  claims  against  the  estate  and  fixing  a  day 
for  their  allowance  and  adjustment,  and  that  in  pursu- 
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ance  of  such  notice,  the  claim  in  controversy  was  filed 
and  allowed.  On  March  4,  following,  there  was  filed  in 
the  probate  court  a  motion  to  set  aside  the  order  of  al- 
lowance of  the  clain\  and  grant,  a  rehearing.  This  mo- 
tion was  presented  by  the  plaintifif  in  error  as  executrix 
of  the  estate  of  Alice  M.  Coleman,  deceased.  The  motion 
assigned  three  grounds  as  reasons  for  vacating  the  judg- 
ment: First,  that  said  note  was  not  signed  by  the  said 
Alice  M.  Coleman,  nor  by  her  authorized  to  be  signed; 
second,  that  it  was  not  executed  on  the  faith  and  credit 
of  the  said  estate,  and  was,  in  fact,  the  note  of  R.  W. 
Coleman,  and  made  for  his  sole  and  individual  use  and 
benefit,  and  that  said  deceased  had  no  interest  in  the  note 
or  benefit  therefrom,  and  as  to  her  and  her  estate  is 
fraudulent  and  void;  third,  that  it  is  an  attempt  to  bind 
the  estate  of  the  wife  for  the  separate  and  individual 
debts  of  her  husband  other  than  for  necessaries,  and  is 
within  the  inhibitions  of  chapter  53,  Compiled  Statutes 
of  Nebraska.  A  hearing  was  had  on  the  motion  on 
March  11,  which  resulted  in  an  order  vacating  and  set- 
ting aside  the  order  of  allowance,  and  a  hearing  on  the 
claim  was  set  for  April  6,  and  on  that  day  continued  to 
April  27.  On  the  day  set  for  hearing,  objections  were 
interposed  by  the  claimant  to  the  proceedings  had  under 
the  motion  filed  to  vacate  the  order  of  allowance,  for 
want  of  jurisdiction,  which  were  overruled,  and,  upon 
further  hearing,  the  claim  was  disallowed.  Upon  error 
proceeding  prosecuted  to  the  district  court  the  proceed- 
ings had  in  the  probate  court  on  the  motion  to  vacate  the 
judgment  of  allowance  were  reversed  and  set  aside,  and 
the  order  of  allowance  first  made  reinstated.  From  the 
judgment  of  reversal  rendered  in  the  district  court  the 
case  is  brought  here  on  petition  in  ewor  for  review. 

The  plaintifif  in  error  bases  his  argument  in  favor  of  a 
reversal  of  the  judgment  of  the  district  court  upon  the 
proposition  that  the  judgment  of  ailowgftice  of  the  claim 
in  controversy  was  not  rendered  until  April  27,  on  the 
same  day  the  claim  was  disallowed,  and  that,  therefore, 
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the  probate  judge  was  authorized  to  vacate  and  set  aside 
the  judgment  of  allowance,  it  being  at  the  same  term  it 
was  rendered.  This  contention  rests  upon  the  enroll- 
ment or  entry  of  the  judgment  of  allowance  upon  the  pro- 
bate records,  as  shown  by  the  following  record  made  by 
the  probate  judge  of  said  county: 

"In  re  Estate  of  Alice  M.  Coleman,  deceased. 
"Claim  of  State  Bank  of  Humboldt,  Nebraska,  against 
the  estate  of  Alice  M.  Coleman,  deceased,  was  filed  Oc- 
tober 9,  1897,  a  copy  of  which  is  as  follows: 

"In  the  County  Court  of  Gage  County,  Nebraska. 
"In  the  matter  of  the  estate  of  A.  M.  Coleman,  Deceased, 

"In  Account  with  State  Bank  of  Humboldt,  Nebraska. 
"Address,   Humboldt,  Nebraska. 

Dr  Or. 


Date. 


Description  of  Claim. 


Amount. 


Total. 


One  note  dated  April  4, 1897  for $350  00 

due  in  90  days  with  Int.  at  10  %  per  annum  from 
maturity  on  w  hich  Int.  has  been  paid  to  Sep't.  20, 
'97,  the  same  being  signed  by  R.  W.  Coleman  and 
A.  M.  Coleman,  copy  of  note  being  as  follows: 

"f350.00.  Humboldt,  Neb.,  Apr.  14,  1897. 

"Ninety  days  after  date  we,  or  either  of  us,  promise  to 
pay  to  the  order  of  the  State  Bank  of  Humboldt,  three 
hundred  fifty  and  no  100  dollars,  for  value  received,  with 
ten  per  cent  interest  per  annum  from  maturity  until 
paid. 

"Due  Sept  20  97.    No.  5092.  K.  W.  Coleman. 

"P.  O.  Beatrice,  Nebr.  A.  M.  Coleman. 

"[On  the  margin] :  Payable  at  the  State  Bank  of  Hum- 
boldt, Humboldt,  Nebraska. 

"Said  claim  is  indorsed  as  follows:  *  Allowed  for  $355.33 
this  Nov.  15th,  1897.    M.  B.  Davis,  County  Judge.' 

"Said  note  is  indorsed  as  follows:  ^This  Nov.  15,  1897, 
allowed  against  the  estate  of  B.  W.  Coleman  and  also 
Alice  M.  Coleman.    M.  B.  Davis,  County  Judge.' 
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"State  of  Nebraska,  County  of  Gage,  ss. 

"I  hereby  certify  that  the  foregoing  record  was  made 
April  27th  1898  in  the  county  court  of  Gage  county,  Ne- 
braska. M.  B.  Davis,  County  JudgeJ^ 

We  are  unable  to  agree  with  counsel  in  his  contention 
in  this  regard.  We  think  it  is  established  by  the  record 
that  the  order  allowing  the  claim  was  made  as  certified 
in  the  record,  on  November  15, 1897.  It  was  on  this  date, 
as  shown  by  the  record,  that  the  judgment  was  rendered, 
and  the  fact  that  it  was  not  journalized  or  spread  at 
large  upon  the  record  until  April  27  does  not  militate 
against  its  validity  as  a  binding  judgment  from  the  time 
of  its  actual  rendition.  The  executor,  in  his  motion  to  • 
vacate  the  judgment  and  grant  a  rehearing,  has  recog- 
nized the  judgment  as  having  been  rendered  at  the  time 
it  purports  to  be.  The  entry  of  the  judgment  on  the 
record  of  the  probate  court  is  the  evidence  of  ij:s  rendition, 
but  is  not  the  act  of  judicially  determining  the  case  and 
making  the  order  of  allowance.  It  is  the  evidence  of  the 
judgment  that  was  rendered  by  the  probate  judge,  and 
proves  its  rendition  to  have  been  made  on  November  15, 
previous.  The  order  of  the  probate  judge  allowing  the 
claim  in  controversy  as  a  proper  demand  against  the  es- 
tate was  valid  and  binding,  and  had  the  force  and  effect 
of  a  judgment  against  the  estate,  until  appealed  from,  or, 
by  other  proceedings,  revei*sed  or  vacated  in  some  of  the 
modes  prescribed  by  statute.  McCormidc  v.  McCormick, 
53  Nebr.,  255;  ,Shccdy  v.  Sheedy,  36  Nebr.,  373;  Yeatinan  v. 
Teatman,  35  Nebr.,  422;  Rogers  v.  Redick,  10  Nebr.,  332. 
The  judgment  of  the  probate  court  was  not  the  act  of 
recording  the  judgment  entered  on  the  probate  record  on 
April  27,  but  that  which  it  considered,  adjudged  and 
decided  on  November  15  previous,  wheh,  acting  upon  a 
matter  over  which  it  had  authority  and  jurisdiction,  it 
allowed  the  claim  presented  as  a  legal  demand  against 
the  estate  for  the  sum  of  $355.33.  Freeman,  Judgments, 
sec.  38;  Van  Onmri  v.  Phelps,  9  Barb.  [N.  Y.],  500;  Fled 
V.  You7igs,  11  Wend.  [N.  Y.],  522,  528;  Crim  v.  Kessing,  89 
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Cal.,  478;  Los  Angeles  County  Bank  t?,.  Raynar,  61  Cal.,  145; 
Sieber  v.  Frink,  7  Colo.,  148;  Baker  v.  Baker,  51  Wis.,  538. 
The  judgment  having  been  rendered  on  November  15, 
1897,  and  the  term  of  court  at  which  it  was  rendered 
having  expired,  the  probate  court  was  without  authority 
or  jurisdiction  to  vacate  or  modify  the  judgment  at  its 
discretion  thereafter,  and  could  only  act  in  respect  to 
the  matter  according  to  fixed  principles  of  law.  {plater  v. 
Skirving,  45  Nebr.,  594;  Brownlee  v.  Davidson,  28  Nebr., 
785;  Tolland  v.  Wilcox y  17  Nebr.,  46;  Hansen  v.  Bergquist,  9 
Nebr.,  269. 

By  section  602  of  the  Code,  provision  is  made  whereby 
in  the  county  and  district  courts  judgments  or  orders 
may  be  reversed,  vacated  or  modified  by  the  court  ren- 
dering them  after  the  term  at  which  rendered  for  any  of 
the  reasons  therein  mentioned.  In  this  case,  under  the 
motion  to  vacate  the  judgment,  no  reasons  were  assigned 
which  are  contemplated  in  the  section  referred  to.  In 
fact,  no  grounds  for  setting  aside  the  judgment  are  pre- 
sented. All  that  is  claimed  sb  a  basis  for  the  proposed 
action  is  that  the  representative  of  the  deceased  person 
had  a  valid  defense  against  the  claim  allowed  by  the  pro- 
bate judge.  This  alone  is  not  sufficient;  there  must  also 
exist  as  a  cause  for  vacating  a  judgment  some  of  the 
grounds  mentioned  in  the  statute.  We  are  cited  to  a 
number  of  authorities  holding  to  the  proposition  that 
the  time  for  taking  an  appeal  does  not  begin  until  the 
enrollment  or  entry  of  the  judgment  sought  to  be  ap- 
pealed from.  We  do  not  think  the  principles  alluded  to 
governing  appeals  are  applicable  to  the  statute  with 
reference  to  applications  to  vacate  or  modify  judgments 
after  the  term  at  which  rendered.  Whether  or  not  the 
entry  of  the  judgment  at  the  date  mentioned  constitutes 
an  irregularity  in  obtaining  it,  as  is  said  in  Slater  v.  Skir- 
ving,  supra,  it  is  not  necessary  to  determine.  The  general 
rule  is  that  a  judgment  is  rendered,  and  the  time  begins 
to  run,  from  the  time  it  is  announced  as  the  decision  of 
the  court  having  jurisdiction  over  the  matter  decided. 
50 
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Says  Post,  J.,  in  Bickel  v.  Butchery  35  Nebr.,  761,  764: 
"We  can  agree  with  the  learngd  author  of  the  majority 
opinion  [referring  to  Horn  v.  Miller ^  20  Nebr.,  98],  that 
for  some,  perhaps  most,  purposes  the  date  of  a  judgment 
is  the  time  when  the  decision  was  made  and  announceil 
by  the  court,  rather  than  the  time  when  it  was  entered 
upon  the  records."  In  this  case,  we  think  the  conclusion 
is  irresistible  that  the  judgment  of  allowance  was  ren- 
dered November  15th,  1897,  and  the  motion  to  vacate  the 
same  having  been  presented  at  a  term  subsequent  there- 
to, the  court  could  not  properly  grant  the  same,  except 
upon  some  of  the  grounds  enumerated  in  the  statute; 
and  none  being  presented,  its  action  in  vacating  its  for- 
mer judgment  was  erroneous,  and  was  rightfully  held 
so  by  the  judgment  of  the  district  court  on  error  to  that 
tribunal. 

It  follows  that  the  judgment  of  the  district  court  is 
right,  and  should  be  affirmed,  which  is  accordingly  done. 

Affirmbd. 


60  7» 

61  832 
61    8331 

g  ^1      CJhioago,  Burlington  &  Quinoy  Railroad  Company, 
^-^'  APPELLEE,  V.  County  op  Hitohcock  bt  al.,  ap- 

pellants. 

Filed  Novembeb  8, 1900.    No.  9,226. 

1.  Summons:  Ibsttancx:  Service:  Waiver.  Ordinarilj  a  defendant 
may  waive  the  issuance  and  service  of  summons  in  an  action, 
and  enter  a  voluntary  appearance  in  the  case,  such  appearance 
being*  equivalent  to  actual  service  of  summons  in  the  manner 
provided  by  statute. 

2. :   :    :    :    Authority  of  Attorney.    An  at- 


torney of  a  municipal  corporation,  without  authority  therefor, 
can  not  waive  the  issuance  and  service  of  summons  and  enter 
the  voluntary  appearance  of  the  defendant  in  an  action. 

3.  Service  of  Municipal  Corporation:  Statute.  The  service  of  pro- 
cess upon  a  municipal  corporation,  as  provided  by  section  57, 
chapter  14,  article  1,  Compiled  Statutes,  while  required  to  be 
served  upon  the  mayor  or  chairman  of  the  board  of  trustees,  or, 
in  his  absence,  upon  the  clerk,  or,  in  bis  absence,  by  leaving  & 
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certified  copy  In  the  office  of  the  clerk,  Ib  upon  the  corporation 
in  its  corporate  capacity,  and  not  upon  the  individual. 

4.  — ; :    Waittkr:   Authority  of  Chaibman:    Boasd  of  Trtjsteks. 

A  chairman  of  the  board  of  trustees  of  a  Tillage  defendant  is 
not  empowered  to  waive  the  issuance  and  service  of  summons, 
and  to  enter  the  voluntary  appearance  of  the  defendant  in  an 
action,  without  authority  of  the  village  board  acting  in  its  cor- 
porate capacity  as  a  body  politic. 

5.  Courts  of  General  Jurisdictioii:    PsBStniFTiON.    In  courts  of  gen- 

eral jurisdiction  the  rule  is  that  the  proceedings  taken,  in- 
cluding questions  of  jurisdiction,  are  presumed  to  be  regular 
and  in  conformity  with  law.  Where,  however,  the  record  dis- 
closes the  jurisdictional  steps  taken,  and  it  is  made  to  appear 
that  no  jurisdiction  was  acquired  over  the  defendant,  the  rule 
invoked  is  rendered  unavailing. 

6.  Court  Without  Jurisdiction:    Void  Jxtdoment.    Where  a  court  is 

v^thout  jurisdiction  over  a  defendant,  the  judgment  rendered  is 
void,  and  may  be  attacked  as  such  by  anyone  whose  rights  are 
affected  by  its  rendition,  and  its  invalidity  shovni  in  any  action 
in  which  it  may  be  called  in  question. 

7.  tTnauthorized  Appearance:    Void   Judoment.     The   unauthorized 

appearance  in  a  case,  where  no  process  has  been  served  upon  a 
defendant,  is  wholly  void  as  to  such  defendant  for  whom  such 
unauthorized  appearance  was  made. 

Appeal  from  the  district  court  of  Hitchcock  county. 
Heard  below  before  Norms,  J.    Affirmed. 

L,  H.  Blachledgey  for  appellants. 

E.  R.  Duffie,  Charles  F.  Manderson,  J.  E.  Kelly y  F.  M. 
Flansburgy  R.  O.  Adams  and  W.  8.  MorlaUy  contra. 

H0IX30MB,  J. 

By  injunction  the  plaintiff  and  appellee  seeks  to  re- 
strain the  collection  of  taxes  to  the  amount  of  110  mills 
on  the  dollar  valuation  attempted  to  be  levied  for  the 
satisfaction  of  certain  purported  judgments  rendered 
against  the  village  of  Trenton,  one  of  the  appellees.  On 
the  trial  of  the  case  in  the  court  below  it  was  found  that 
all  the  judgments  save  one,  were  void  for  want  of  juris- 
diction in  the  court  rendering  them,  and  a  decree  en- 
tered enjoining  perpetually  the  collection  of  nine-tenths 
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Erbor  to  the  district  court  for  Sioux  county.  Tried 
below  before  Westover,  J.    Affinned. 

Allen  G.  Fisher,  for  plaintiff  in  error. 

Albert  W.  CriteSy  contra. 

HOLCOMB,  J. 

We  are  asked  in  this  case  to  review  the  proceeding  had 
in  the  district  court  on  a  motion  to  set  aside  and  vacate 
a  deficiency  judgment  rendered  against  defendants  in 
error,  and  reverse  the  order  entered  sustaining  such  mo- 
tion. The  motion  was  filed  after  the  term  at  which  the 
judgment  was  rendered,  and  the  application  is  made 
under  the  provisions  of  subdivision  3,  section  602,  of  the 
.  Civil  Code,  on  the  ground  of  "irregularity  in  obtaining  a 
judgment." 

By  eiTor  proceeding,  from  a  similar  order  of  the  trial 
court  on  the  same  motion,  the  case  has  once  before  been 
here  for  review.  In  the  opinion  then  rendered,  it  was 
held  that  the  court  had  no  jurisdiction  at  chambers 
to  hear  and  decide  the  motion,  and  was  also  without 
power  to  order  a  change  of  venue  of  the  hearing  on  its 
own  motion,  and  the  order  entered  vacating  the  judg- 
ment was  reversed,  and  the  cause  remanded  for  further 
proceedings.  Fish  v.  Thorp,  51  Nebr.,  1.  The  principal 
error  alleged  and  relied  on  in  the  present  proceedings, 
as  argued  in  the  brief  of  counsel  for  plaintiflf  in  error,  re- 
lates to  the  alleged  insuflSciency  of  the  evidence  to  sup- 
port the  order  entered  by  the  trial  court  vacating  the  de- 
ficiency judgment.  We  are  precluded  from  examining 
into  or  considering  the  alleged  error  complained  of  in 
this  respect,  for  the  reason  that  no  proper  bill  of  excep- 
tions containing  the  evidence  on  which  the  trial  judge 
acted  has  been  settled,  allowed  and  preserved  as  a  part 
of  the  record  in  the  case.  We  have  heretofore,  on  the 
application  of  the  defendants  in  error,  quashed  the  pur- 
ported bill  of  exceptions  presented  as  a  part  of  the  record. 
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In  its  absence,  we  are  without  means  to  determine  upon 
what  evidence  the  court  acted,  and  all  presumptions  in 
the  case  should,  under  the  uniform  holdings  of  this  court, 
be  resolved  in  favor  of  the  correctness  of  the  orders  and 
judgments  of  the  trial  court.  In  the  absence  of  a  proper 
bill  of  exceptions,  it  will  be  conclusively  presumed  that 
there  was  introduced  before  the  trial  court  suiHcient 
evidence  to  sustain  the  order  entered.  Van  Etten  v.  Test, 
49  Nebr.,  725,  728.  This  disposes  of  all  questions  pre- 
sented for  the  determination  of  which  resort  must  be  had 
to  the  evidence  in  the  case. 

The  question  of  jurisdiction  of  the  trial  court  over  the 
defendants  in  error  is  argued,  but  we  do  not  understand 
that  this  question  arises  in  the  case.  Whatever  may 
have  been  the  status  of  the  case  as  to  jurisdiction,  the 
defendants  in  error  have  admitted  and  acknowledged  jur- 
isdiction by  appearing  and  invoking  the  powers  of  the 
court  to  set  aside  the  deficiency  judgment  rendered 
against  them.  Such  appearance  gives  to  the  court  jur- 
i^•diction  over  them  as  to  all  proceedings  of  the  entire 
case.  Growell  v,  Galloway,  3  Nebr.,  215,  220;  Warren  v. 
Dick,  17  Nebr.,  241,  243.  But  this  fact  in  no  way  mili- 
tates against  the  authority  of  the  court  to  hear  the  ap- 
plication to  vacate  the  judgment  because  of  the  alleged 
irregularity  in  obtaining  it. 

It  is  also  urged  that  the  court  erred  in  rendering  the 
order  vacating  the  judgment  without  an  answer  being 
filed  tendering  a  defense  to  the  plaintiff's  cause  of  action. 
By  reference  to  sections  604,  605  and  606  of  the  Code  it 
will  be  observed  that  the  proceedings  to  vacate  a  judg- 
ment on  account  of  irregularity  in  obtaining  it  shall  be 
by  motion;  that  the  court  may  first  try  and  decide  upon 
the  grounds  to  vacate,  before  trying  or  deciding  the  valid- 
ity of  the  defense,  and  that  a  judgment  shall  not  be  va- 
cated until  it  is  adjudged  that  there  is  a  valid  defense. 
Western  Assurance  Go.  v,  Klein,  48  Nebr.,  904.  The  pro- 
ceedings thus  indicated  seem  to  have  been  followed,  and 
in  the  absence  of  any  evidence,  we  assume  the  court  was 
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officer  of  a  municipal  corporation  as  an  implied  power, 
under  the  diflCerent  sections  of  the  statute  bearing  on  the 
subject  By  section  56,  chapter  14,  article  1,  Compiled 
Statutes)  1899,  cities  of  the  second  class  and  Tillages,  as 
therein  defined,  shall  be  bodies  corporate  and  iK)litic, 
and  may  sue  and  be  sued.  By  section  57  it  is  provided 
that  '*the  corporate  name  of  each  city  or  village  governed 

by  this  chapter  shall  be  the  *city  (or  village)  of ^ 

and  all  and  every  process  and  notice  whatever  affecting 
such  corporation,  shall  be  served  upon  the  mayor  or 
chairman  of  board  of  trustees,  and  in  his  absence,  upon 
the  clerk,  or  in  the  absence  of  such  officers,  th«i  by  leav- 
ing a  certified  copy  at  the  office  of  the  clerk."  The  ser- 
vice contemplated  in  the  foregoing  section,  which  is  to 
be  made  upon  the  chairman,  or,  in  his  absence,  upon  the 
clerk,  or,  in  the  absence  of  both,  by  leaving  a  copy  at  the 
office  of  the  clerk,  is  upon  the  corporation  in  its  corporate 
capacity,  and  not  upon  an  individual  officer  of  the  cor^ 
poration.  The  officers  chosen  to  represent  the  village 
must  act  in  a  body,  and  the  action  of  an  individual  mem- 
ber, it  would  seem,  ought  not  to  bind  the  corporation  to 
any  greater  extent  regarding  questions  involved  in  liti- 
gation or  incident  thereto,  than  in  all  other  matters  af- 
fecting the  interests  and  welfare  of  the  village.  It  will 
hardly  be  contended  that  the  chairman  of  a  village  board 
could  in  matters  of  litigation  stipulate  away  the  rights 
of  the  village  regardless  of  the  question  of  authority 
from  the  village  board;  and  yet  we  see  no  difference  in 
principle  in  the  proposition  last  stated  and  the  one  in- 
volved herein.  In  support  of  the  foregoing,  we  dte 
Orand  Island  &  N.  W.  R.  Co.  v.  Baker,  45  Pac.  Rep.  [Wyo.], 
494.  It  is  not  contended  that  the  chairman  of  the  board 
of  village  trustees  had  express  authority  from  the  said 
board  for  the  action  taken,  although  such  is  recited  in 
the  appearance  filed.  On  the  contrary,  the  record  dis- 
closes that  no  such  authority  was  ever  given.  It  is  true 
that  in  the  record  it  is  shown  that  a  motion  wa«  carried 
by  the  yUlage  board,  authorizing  the  chairman  *to  qm- 
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fess  judgment  to  Shickle,  Harrison  &  Howard  Iron  Com- 
pany, to  the  amount  of  their  bill  less  freight"  We  do 
not  think  this  can  be  construed  as  authorization  to  enter 
the  appearance  attempted;  nor  did  appellant  rely  on  it, 
since  no  eflCort  was  made  to  act  thereunder  by  a  confes- 
sion of  judgment  Such  being  the  case,  the  action  taken 
by  the  chairman  and  village  attorney  was  upon  their 
individual  responsibility,  and  in  no  way  binding  upon  the 
village,  and  no  jurisdiction  was  thereby  acquired  by  the, 
district  court  over  the  village.  The  method  by  which 
jurisdiction  over  the  village  might  be  acquired  was 
clearly  pointed  out  in  the  statutes,  and  if  the  plaintiff 
chose  to  rely  upon  some  other,  it  alone  must  suffer  the 
consequences  of  its  own  actions.  We  think  it  a  whole- 
some rule  that,  in  obtaining  judgments  against  a  muni- 
cipal corporation,  the  defendant  shall  be  brought  into 
court,  either  by  a  properly  served  process  duly  issued,  or 
that  in  its  corporate  capacity  it  acts  within  the  scope  of 
the  authority  conferred  upon  it  by  statute,  and  in  such 
manner  as  to  show  that  the  action  taken  is  that  of  the 
corporation,  rather  than  of  an  individual  who  may  be  a 
member  of  a  body  chosen  to  conduct  the  affairs  of  such 
corporation.  The  supreme  court  of  Kansas,  in  Salina 
Nat.  Ba/nh  v.  Prescott^  57  Pac.  Kep.,  121,  has  held  that  the 
president  of  a  private  corporation,  upon  whom  service 
of  summons  is  required  to  be  had,  may  waive  the  issu- 
ance and  service  thereof,  and  enter  the  appearance  of 
the  defendant  company  of  which  he  is  the  chief  oflftcer; 
following  Gity  of  North  Laiorence  v.  Hoysradt,  6  Kan.,  170. 
The  rule  of  procedure  announced  in  the  case  last  cited 
is  directly  in  conflict  with  that  announced  by  this  court 
in  Eowell  v.  Oilt  Edge  Mfg.  Go.,  32  Nebr.,  627,  wherein 
it  is  held  that  a  judgment  by  confession  can  only  be  en- 
tered by  the  debtor  personally,  with  the  assent  of  the 
creditor,  or  by  an  attorney  or  agent  who  shall  produce 
his  warrant  of  authority  and  make  it  a  part  of  the  record 
in  the  case.  In  the  other  case,  the  decision  is  based  upon 
the  broad  groupd  that  authority  to  serve  upon  the  preoi- 
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dent  of  a  corporation  a  summons  carries  with  it  the  re- 
ciprocal authority  to  waive  the  issuance  of  summons, 
and  enter  a  voluntary  appearance  in  the  action.  While 
this  rule  may  hold  good  as  to  private  corporations,  we 
do  not  think  the  reasons  for  the  rule  can  apply  to  offi- 
cers of  a  municipal  corporation  deriving  their  powers 
only  from  the  statute.  On  th^^  other  hand,  the  supreme 
court  of  Wyoming  has  held,  in  Graiid  Island  d  N.  W,  R. 
Co.  V.  Baker,  supra^  that  a  board  of  county  commissioners 
has  no  authority,  in  the  absence  of  express  statutory 
provisions  therefor,  to  appear  in  an  action  and  confess 
judgment  against  the  county  in  favor  of  a  plaintiff  in 
such  action,  nor  to  authorize  an  attorney  so  to  do. 

It  is  urged  that  the  authority  of  the  parties  who  en- 
tered an  appearance  for  the  village  in  this  action  can 
not  be  inquired  into  in  a  proceeding  of  the  nature  of  the 
present  action,  nor  can  the  judgment  rendered  in  another 
action  be  assailed  in  the  manner  attempted  by  this  pro- 
ceeding. We  are  mindful  of  the  rule  that  in  courts  of 
general  jurisdiction  the  proceedings  taken,  including 
questions  of  jurisdiction,  are  presumed  to  be  regular  and 
in  conformity  with  law.  Where,  however,  the  record  dis- 
closes the  jurisdictional  steps  taken,  and  it  is  made  to 
appear  that  no  jurisdiction  was  acquired  over  the  de- 
fendant, the  rule  invoked  is  rendered  unavailing.  If  the 
court  was  without  jurisdiction  over  the  defendant,  then 
the  judgment  rendered  is  void,  and  may  be  attacked  as 
such  by  any  one  whose  rights  are  affected  by  its  rendition, 
and  its  invalidity  shown  in  any  action  in  which  it  may  be 
called  in  question.  It  has  been  frequently  held,  upon 
principles  appearing  sound  aad  wise,  that  an  unauthor- 
ized appearance  in  a  case,  where  no  process  has  been 
served  upon  a  defendant,  and  it  has  not  been  ratified  or 
confirmed,  is  wholly  void  as  to  such  defendant  for  whom 
such  unauthorized  appearance  was  made.  Kirschbaum  v. 
Scott,  35  Nebr.,  199;  Kepley  v.  Irtoin,  14  Nebr.,  300;  8heUon 
V.  Tiffin,  6  How.  [U.  S.],  163;  2  Ency.  PI.  W  Pr.,  p.  690,  and 
numerous  cases  therein  cited*  1 
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The  other  judgments,  for  the  satisfaction  of  which  the 
levy  was  made,  save  the  one  heretofore  referred  to,  were 
entered  under  circumstances  which,  under  the  rule  laid 
down  in  Hotvell  v.  Oilt  Edge  Mfg.  Co,y  supra,  render  them 
void  and  without  force  or  effect.  The  judgment  of  the 
district  court  should,  therefore,  stand  affirmed,  which  is 
ordered  accordingly. 

Affirmmd. 


Solomon  Hoppinb  v.  Andrew  J.  Ewings. 

Filed  Notembeb  8, 1900.    No.  11,433. 

1.  Isstructloxui.     Instructions  copied  in  the  opinion  examined,  and 

the  giving  of  the  same  held  to  be  without  prejudicial  error. 

2.  Adverse  Possession.    Where  a  person  claims  title  to  real  estate  by 

reason  of  adverse  possession,  it  is  necessary  to  prove  that  such 
person  for  a  period  of  ten  years  next  before  the  commencement 
of  the  action  was  in  actual,  continued  and  notorious  possession 
of  the  land  claimed,  claiming  the  same  against  aU  persons. 
Eorbach  v.  Miller,  4  Nebr.,  31,  followed j 

3.  :    CoKSTBTJCTiTE  POSSESSION.    Posscssion  of  real  estate  for  a 

period  long  enough  to  ripen  into  a  good  title,  among  other 
essential  elements,  must  be  dharacterized  by  opposition  to,  and 
inconsistency  with,  the  constructive  possession  of  the  legal 
proprietor,  as  weU  as  all  others  asserting  or  claiming  title  to 
such  property. 

4.  Construction  of  '^Hostile''  Applied  to  Possession.    The  word  '^hos- 

tile," when  applied  to  the  possession  by  an  occupant  of  real 
estate  holding  adversely,  is  not  to  be  construed  as  showing 
ill-will  or  that  he  is  an  enemy  of  the  person  holding  the  legal 
title,  but  is  applied  to  an  occupant  who  holds  and  is  in  posses- 
sion as  owner  and  therefore  holds  such  possession  against  aU 
other  claimants  of  the  land.  Ballard  v,  Hansen^  33  Nebr.,  861,  fol- 
lowed. 

6.  Word  "Hostile"  Used  in  Instructions.  The  use  of  the  word  •'hos- 
tile" in  an  instruction,  as  describing  the  character  of  the  pos- 
session of  real  estate  under  which  title  is  claimed  by  adverse 
possession,  while  not  to  be  commended,  Tield  not  prejudicial 
error. 

0,  Instmctlonsy  How  Constined.  Instructions  are  to  be  considered 
together,  to  the  end  that  they  may  be  properly  understood,  and 
Yfhen  so  construed,  if,  as  a  whole,  they  fairly  state  the  U(iW  ap- 
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plicable  to  the  evidence,  error  can  not  be  predicated  upon  tiie 
giving'  of  the  same. 

7.  Hew  Trial:    Newlt-Discovbred   CmruLATivis  Evtbence.     A   new 

trial  will  not  be  granted  for  newly-discovered  cumulative  evi- 
dence, unless  the  proposed  evidence  be  of  such  a  weighty  char- 
acter as  would  probably  change  the  result  of  the  trial. 

8.  — — :    Newly-Disoovered  Evidence:    Rule.    Before  a  party  can 

rightfully  claim  a  new  trial  on  the  ground  of  newly-discovered 
evidence,  he  is  required  to  show  that  he  could  not,  by  the  exer- 
cise of  reasonable  diligence,  have  discovered  and  produced  the 
proposed  evidence  at  the  trial  had  in  the  case. 

Error  to  the  district  court  for  Otoe  county.  Tried 
below  before  Fawcett,  J.    Affirmed. 

John  G.  Watson^  John  Y,  Morgan  and  Frank  Irvine^  for 
plaintiff  in  error. 

Sloan  d  MoraUy  contra. 

HOLCOMB,  J. 

As  presented  to  us,  a  proper  disposition  of  this  action 
hinges  upon  the  correctness  of  certain  instructions  given 
to  the  jury  and  excepted  to,  and  the  ruling  of  the  trial 
court  on  a  motion  for  a  new  trial  on  the  ground  of  newly- 
discovered  evidence.  The  action  is  one  of  ejectment 
The  land  in  controversy  is  known  as  accretions  caused 
by  the  recession  of  the  channel  of  the  Missouri  river,  on 
the  borders  of  which  the  land  lies.  The  plaintiff  claims 
as  the  legal  holder  and  owner  of  the  title  to  the  land  to 
which  the  land  in  controversy  is  an  alleged  accretion,  as 
aforesaid.  The  defendant  claims  by  virtue  of  adverse 
possession.  The  trial  to  the  court  and  a  jury  resulted  in 
a  verdict  for  the  plaintiff,  upon  which  judgment  was 
rendered  in  his  favor.    The  defendant  prosecutes  error. 

Two  instructions  are  complained  of,  being  Nos.  4  and 
5.  With  the  instructions  to  which  exceptions  an&  taken, 
we  give  also  the  first  instruction,  believing  it  .will  assist 
in  a  more  intelligent  understanding  and  discussion  of  the 
other  two. 
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"Inst  No.  1.  That  under  the  pleadings,  the  law  and  the 
evidence  in  this  case  the  only  question  for  your  consider- 
ation is  the  question  of  adverse  possession  of  the  prop- 
erty in  controversy  set  up  by  the  defendant  Solomon 
Hoffine  in  his  answer  herein,  wherein  he  alleges  that  he 
has  been  in  the  actual,  open,  notorious,  and  exclusive 
possession  of  the  land  in  controversy,  claiming  the  same 
adversely  to  the  plaintiff  and  all  the  world  for  more  than 
ten  years  next  before  the  commencement  of  this  action; 
and  the  burden  is  upon  the  defendant  to  establish  such 
defense  by  a  preponderance  of  the  evidence. 

"Inst.  No.  4.  You  are  instructed  that  adverse  posses- 
sion sufficient  to  defeat  a  legal  title  must  be  hostile  in 
its  inception  and  continue  uninterruptedly  for  ten  years. 
It  must  also  be  open,  notorious,  adverse  and  exclusive 
and  must  be  held  during  all  of  such  time  under  a  claim 
of  ownership  by  the  occupant,  and  all  of  these  facts  must 
be  proved  by  a  preponderance  of  the  evidence. 

•^Inst.  No.  5.  If  you  believe  from  the  evidence  that  the 
defendant,  Solomon  Hoffine,  not  less  than  ten  years  prior 
to  the  commencement  of  this  suit,  entered  into  possession 
of  the  lands  in  controversy  and  cultivated  said  lands  or 
fenced  the  same,  or  erected  improvements  of  any  kind 
thereon  or  did  other  acts  of  such  a  character  as  to  clearly 
show  that  he  was  occupying  said  lands  and  claiming  the 
same  as  his  own,  and  during  all  of  said  ten  years  con- 
tinued to  so  occupy  said  lands,  claiming  during  all  of  said 
time  to  be  the  owner  of  the  same,  and  never  during  any 
of  said  period  of  ten  years  abandoned  said  land,  but  dur- 
ing all  of  said  time  continued  openly,  notoriously,  ad- 
versely and  exclusively  to  occupy  and  claim  the  same  as 
his  land,  then  you  are  instructed  that  said  acts  on  the 
part  of  said  defendant  Hoffine  would  constitute  adverse 
possession  within  the  meaning  of  the  law  and  would  en- 
title the  defendant  to  a  verdict  at  your  hands.     But  if 
the  defendant  Hoffine  has  failed  to  establish  any  of  said 
acts  by  a  preponderance  of  the  evidence  your  verdict 
ehould  be  for  the  plaintiff," 
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It  is  urged  that  the  fourth  instruction  is  erroneous, 
because  of  the  use  of  the  word  "hostile^'  in  the  manner 
in  which  it  appears  therein.  It  may  be  stated  in  the  out- 
set that  an  examination  of  the  authorities  in  this  state 
discloses  that  the  word  is  infrequently  used  in  expressing 
the  character  or  nature  of  the  possession  of  real  estate 
which  may  in  time  ripen  into  a  perfect  title.  At  the 
same  time  it  is  to  be  borne  in  mind  that  it  is  not  every 
possession,  however  long  and  continuous,  which  will  give 
to  an  occupant  of  real  estate  a  good  title  thereto  as 
against  the  holder  of  the  legal  title.  Th^  authorities  are 
uniform,  and  grounded  on  fundamental  principles,  to 
the  effect  that  such  possesion  must  be  in  opposition  and 
.adverse  to  the  constructive  possession  of  the  holder  of 
the  legal  titie.  It  must  be  under  a  claim  of  ownership 
which  is  inimical  to  the  possession  of  the  legal  proprietor 
and  all  others.  In  Horbaeh  v.  Miller,  4  Nebr.,  31,  48, 
which  may  be  regarded  as  the  parent  case  on  the  subject 
in  this  state,  an  instruction  "that  if  they  [the  jury]  be- 
lieved from  the  evidence  that  the  plaintiff  in  error,  for 
ten  years  next  before  the  commencement  of  the  action, 
was  in  the  actual,  continued,  and  notorious  possession  of 
the  land  in  controversy,  claiming  the  same  as  his  own 
against  all  persons,  they  must  find  for  the  plaintiff  in 
error,"  was  approved  as  a  correct  statement  of  the  law. 
"The  possession  must  be  inconsistent  with  the  title  of  the 
true  owner,  and  not  subject  to  the  rights  of  other  parties." 
GatUng  v.  Lane,  17  Nebr.,  77,  79.  "Such  possession,  when 
adverse,  is  sufficient  if  actual,  open,  notorious,  and  ex- 
clusive to  give  the  party  in  possession  titie  to  the  prop- 
erty.'^ Crawford  v.  Galloway,  29  Nebr.,  261,  267.  "*  *  *  it 
is  necessary  that  he  should  actually  hold  the  land  as  his 
own  during  that  period,  in  opposition  to  the  constructive 
possession  of  the  legal  proprietor."  Second  paragraph 
syllabus.  Smith  v.  Hitchcock,  38  Nebr.,  104.  In  the 
opinion  in  the  same  case,  on  page  109,  says  the  author: 
"To  constitute  her  possession  or  occupancy  adverse,  she 
must  have  actually  held  and  occupied  the  property  as 
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her  own,  and  in  opposition  and  hostility  to  the  concur- 
rent and  constructive  possession  of  the  owner  of  the  legal 
title.  There  is  no  evidence  in  the  record  that  establishes, 
or  tends  to  establish,  *  *  •  that  she  ever  held  after 
her  entry  in  hostility  to  the  defendant  in  error."  Says 
Lake,  C.  J.,  in  Roggencamp  v.  Converse^  15  Nebr.,  105,  108: 
"They  claimed  on  the  trial,  and  produced  an  abundance 
of  evidence  to  show  that  the  plaintiff's  possession  was 
simply  as  lessee  under  the  title  conveyed  by  the  deed,  and 
not  in  hostility  to  it."  From  the  excerpts  above  given, 
the  views  of  this  court  as  to  the  character  and  requisites 
of  the  possession  required  in  order  to  obtain  title  are 
readily  discernible. 

Ck)unsel  suggests  that  the  words  "hostile"  and  "hostil- 
ity," although  proper  when  employed  between  those 
versed  in  law  and  skilled  in  technical  terms,  are  objection- 
able when  used  to  jurymen,  as  they  are  apt  to  take  them 
to  signify  ill-will,  enmity,  antagonism  and  the  like.  It  is 
true,  words  sometimes  convey  different  meanings  to  dif- 
ferent minds,  and  have  a  technical  as  well  as  a  common 
meaning.  We  do  not,  however,  think  the  distinction  con- 
tended for  can  be  recognized.  The  test  is  whether,  by  a 
fair  interpretation  of  the  words  used,  in  connection  with 
other  instructions,  the  jury  could  have  been  misled  into 
an  erroneous  understanding  of  the  law  of  the  case  as 
presented  to  them  by  the  court  Possession  of  real  estate 
for  a  period  long  enough  to  ripen  into  a  good  title,  among 
other  essential  elements,  according  to  the  views  above 
expressed,  must  be  characterized  by  opposition  to,  and 
inconsistency  with,  the  constructive  possession  of  the 
legal  proprietor,  as  well  as  all  others  asserting  or  claim- 
ing title  to  such  property.  This  essential  element  is,  as 
we  have  seen,  at  times  expressed  as  "hostile"  or  "in  hos- 
tility." Whether  this  expression  conveys  the  meaning 
intended  as  clearly  and  accurately  as  some  other  term 
might,  it  is  unnecessary  here  to  determine.  The  decisive 
question  is  whether  its  use  in  the  instruction  excepted  to 
is  prejudicial  error.     For  its  disapproval  chief  reliance 
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IB  placed  on  the  expression  by  this  court  through  Max- 
well, C.  J.,  regarding  the  use  of  the  word  in  the  same 
connection  in  the  case  of  Ballard  v.  Hanseny  33  Nebr.,  861, 
864.  In  the  instructions  given  the  jury  in  that  case  the 
wprds  "hostile"  and  "hostility"  were  used  in  defining  the 
character  of  the  possession  required,  e.  g.y  "Adverse  pos- 
session, as  relied  upon  by  the  plaintiffs  in  this  action,  is 
the  open,  actual,  exclusive,  notorious,  and  hostile  occu- 
pancy of  land,  and  claim  of  right,  with  the  intention  to 
hold  it  against  the  true  owner  and  all  other  parties,"  etc. 
In  reviewing  the  proceedings  of  the  trial  court  in  the  ease 
mentioned  this  court  held,  as  announced  in  the  third  para- 
graph of  the  syllabus,  as  follows:  "The  word  ^hostile' 
when  applied  to  the  possession  of  an  occupant  of  real 
estate  holding  adversely,  is  not  to  be  construed  as  show- 
ing ill-will,  or  that  he  is  an  enemy  of  the  person  holding 
the  legal  title,  but  means  an  occupant  who  holds,  and  is 
in  possession,  as  owner,  and  therefore  against  all  other 
claimants  of  the  land."  In  the  opinion  of  the  court  re- 
garding the  point  decided  in  the  syllabus  quoted  the 
learned  author  says,  at  page  865:  "The  word  'hostile,' 
which  Webster  defines  as  'belonging  to  an  enemy;  ap- 
propriate to  an  enemy;  showing  ill-will  and  malevolence, 
or  a  desire  to  thwart  and  injure;  occupied  by  an  enemy 
or  a  hostile  people;  inimical;  unfriendly;  as,  a  hostile 
force;  hostile  intentions;  a  hostile  country;  hostile  to  a 
sudden  change'  (Ed.  of  1881,  640),  does  not  correctly  state 
the  character  of  the  occupancy  necessary  to  create  ad- 
verse possession.  There  need  be  no  ill-will,  malevolence, 
or  desire  to  injure  any  one,  and  the  element  of  hostility 
in  that  sense  does  not  necessarily  enter  into  the  case. 
What  was  meant,  no  doubt,  was  that  the  possessioR  of 
the  plaintiff  below  must  be  adverse  or  against  the  party 
holding  the  legal  title."  Further  on  the  writer  says:  *1n 
most  instances  it  will  be  found  that  the  adverse  occupant 
has  entered  under  a  claim  of  right,  and  where  such  occu- 
pation has  been  adverse,  open,  notorious,  and  exclusive 
for  the  statutory  period,  that  is  sufficient.     The  word 
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^hostile/  therefore,  does  not  correctly  express  the  char- 
ax!ter  of  the  occupancy  required,  but  as  this  was  against 
the  plaintiff  below,  the  defendant  below  can  not  com- 
plain on  that  ground,"  In  view  of  the  decision  of  the 
court  on  the  point  referred  to  as  expressed  in  the  sylla- 
bus, which  must  govern  as  to  the  i)oint  decided  under  the 
holdings  of  this  court,  and  the  language  of  the  author  in 
support  of  the  same,  the  views  last  expressed  can  only 
be  regarded  as  expressing  the  individual  views  of  the 
author,  and  have  no  binding  force  as  an  opinion  of  the 
court  on  the  subject  It  was  unnecessary  to  decide,  and  it 
was  not  decided  therein,  if  nesort  be  had  to  the  syllabus 
in  order  to  determine  the  question  decided,  that  the  use 
of  the  word  in  the  instruction  was  without  prejudice,  as 
it  was  against  the  defendant  below,  and  the  defendant 
could  not,  therefore,  complain,  since  it  had  been  before 
determined  that  the  word  had  been  used  in  the  sense  first 
mentioned,  and  with  such  meaning  was  proper.  In  the 
sense  of  being  inimical,  adverse  or  opposed  to  the  right 
of  possession  of  the  holder  of  the  legal  title  and  all  others, 
the  use  of  the  word  can  hardly  be  said  to  be  erroneous. 
As  synonyms  of  the  word  Webster  gives  inimical,  un- 
friendly, antagonistic,  opposed,  adverse,  etc.  "Synonym- 
ous" means  conveying  the  same  or  approximately  the 
same  meaning.  We  thus  have  "adverse,"  which  is  most 
frequently  used  in  defining  the  character  of  the  posses- 
sion required,  given  as  synonymous  with  the  word  "hof»- 
tile."  Whether  we  view  the  statute  favorably  as  one  of 
repose  or  otherwise,  we  think  the  principle  remains  that 
a  possession,  to  ripen  into  a  good  title,  must  be  in  opposi- 
tion to  all  others,  including  the  legal  owner,  and  that  this 
element  embraces  the  idea  of  hostility  in  the  milder  sense 
of  that  term;  that  the  use  of  the  term  in  such  connection 
in  judicial  proceedings,  while  not  to  be  commended,  is 
sanctioned  by  the  authorities  and  that  prejudicial  error 
will  not  arise  therefrom. 

By  resort  to  the  decisions  of  the  courts  of  other  states, 
we  find  that  the  word,  in  the  sense  in  which  we  have  ap- 
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plied  it,  is  of  general  use.  In  Glarh  v.  Kirby,  25  S.  W. 
Eep.  [Tex.],  1096,  1097,  it  is  said:  "The  statute  would 
not  begin  to  run  until  the  possession  became  adverse  and 
hostile  to  the  owner."  To  the  same  effect  are  Headrich  v. 
FrittSy  93  Tenn.,  270;  Allen  v.  Allen,  58  Wis.,  202;  Davenr 
port  V.  Sebring,  52  la.,  364;  Pease  v.  Lawson,  33  Mo.,  35. 
We  therefore  conclude  that  the  use  of  the  word  in  the  in- 
struction quoted  does  not  constitute  prejudicial  error. 

It  is  also  urged  that  the  instruction  under  considera- 
tion is  faulty  because  requiring  hostility  at  the  inception 
of  the  possession.  We  regard  a  fair  construction  of  the 
language  used  as  conveying  the  idea  that  an  adverse  pos- 
session must  exist  at  the  beginning  of  the  period  under 
which  title  is  claimed,  and  continue  so  uninterruptedly  for 
ten  years.  The  meaning  conveyed  is  that  the  possession, 
from  the  inception  to  the  end  of  the  period  required,  was 
under  a  claim  of  ownership,  and  therefore  opposed  to  the 
constructive  possession  of  the  owner  of  the  legal  title  and 
all  others.  There  is  in  the  record  evidence  to  prove  that 
the  defendant  entered  into  possession  of  the  land  in  con- 
troversy with  the  permission  of  the  then  owner  and  as 
his  tenant  at  will,  without  claim  of  ownership  or  other 
element  of  adverse  possession.  Such  possession,  if  it  ex- 
isted, would  not  be  in  opposition  to  the  rights  of  the  legal 
owner,  and  under  it,  while  so  existing,  nothing  could  be 
claimed  by  the  defendant  while  so  in  possession.  Gar- 
son  V.  Broady,  56  Nebr.,  648,  651;  Clark  v.  Kirby^  supra. 
The  defendant  in  his  answer  alleges  an  occupancy  of  the 
land  adverse  in  its  character  at  its  inception  to  the  legal 
title  of  the  plaintiflf  and  his  grantors.  This  was  denied  in 
the  reply.  Under  no  theory  of  the  case  could  he  recover, 
except  by  proving  that  his  original  entry  on  the  land  in 
the  beginning  was  inimical  to  the  plaintiff's  rights.  The 
instioiction,  therefore,  appears  to  be,  not  only  without 
prejudice,  but  pertinent  to  the  issues  and  the  evidence. 
The  last  sentence  in  this  same  instruction  is  quoted  in- 
corret-tly  and  criticised  as  misleading.  The  mistake  in 
copying  this  portion  of  the  instruction  probably  accounts 
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for  the  criticism.  By  refeiTing  to  the  instruction  hereto- 
fore set  out  it  will  be  observed  that  it  gives  the  essential 
facts  or  elements  of  the  possession  required  before  a  good 
title  can  be  perfected,  and  states  that  such  facts  must  be 
proved  by  a  preponderance  of  the  evidence.  This  por- 
tion of  the  instruction,  we  think,  is  not  calculated  to  mis- 
lead, nor  does  it  incorrectly  state  the  law.  Practically 
the  same  criticism  is  passed  upon  the  last  sentence  of  the 
fifth  instruction.  As  construed  by  counsel,  the  statemeirt 
that  a  failure  to  establish  any  of  the  acts  mentioned  in 
the  instruction  as  essential  to  the  perfection  of  a  legal 
title  by  adverse  possession,  is  made  to  apply  to  the  differ- 
ent acts  by  which  a  claim  to  ownership  may  be  inferred; 
and  hence,  if  defendant  failed  to  prove  all  of  the  acts 
mentioned  indicative  of  a  claim  of  ownership,  he  could 
not  recover.  We  hardly  think  the  language  used  suscept- 
ible of  the  construction  thus  given.  Such  a  construction, 
it  appears  to  us,  would  not  be  giving  to  the  language 
used  its  ordinary  and  natural  meaning.  The  facts  which 
are  to  be  proven  by  a  preponderance  of  the  evidence  are 
those  necessai*y  for  the  defendant  to  establish  in  order 
to  make  out  his  case  under  the  pleadings.  It  required 
that  the  proof  should  preponderate  in  his  favor  as  to 
adverse  possession  being  taken  ten  years  prior  to  the 
commencement  of  the  suit;  that  at  the  beginning,  and 
under  the  possession  thus  entered  into,  the  defendant 
did  some  act  or  acts,  either  one  of  more  of  those  men- 
tioned in  the  instruction,  of  a  character  to  show  clearly 
that  he  claimed  the  land  as  the  owner;  that  during  such 
period  he  did  not  abandon  his  possession,  but  during  all 
the  time,  continued  openly,  notoriously,  adversely  and 
exclusively  to  occupy  and  claim  the  property  as-  his  own. 
This,  we  think,  is  substantially  the  effect  of  the  instruc- 
tion, and  these  facts  we  regard  as  essential  elements  to 
be  established  by  a  preponderance  of  the  evidence  in  or- 
der to  justify  a  verdict  for  the  defendant. 

In  considering  the  instructions  to  which  exceptions  are 
taken  we  have  constantly  borne  in  mind  that  the  instruc- 
51 
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lions  are  to  be  considered  together,  to  the  end  that  they 
may  be  properly  understood  and  construe<l,  and  we  are 
irnpn  ssed  with  the  conviction  that  the  instructions  given, 
as  a  whole,  fairly  state  the  law  applicable  to  the  evidence, 
and  that  error  can  not  be  predicated  upon  the  giving  of 
the  same. 

In  the  motion  for  a  new  trial  one  of  the  grounds  as- 
signed was  newly-discovered  evidence.  Affidavits  were 
filed  in  support  of  the  same,  and  the  ruling  of  the  court 
in  refusing  the  motion  is  urged  as  error.  From  an  exam- 
ination of  the  record  relating  to  the  motion,  we  reach  the 
conclusion  that  the  ruling  was  correct  The  proposed 
evidence  we  regai'd  as  cumulative  in  character,  and  not 
of  sufficient  weight  to  render  a  different  verdict  prob- 
able. The  greater  portion  of  defendant's  testimony  was 
directed  to  establishing  the  time  when  it  was  claimed  he 
entered  into  adverse  possession  of  the  land  in  contro- 
versy. This  was  fixtnl  by  the  evidence  as  in  the  spring  of 
1883,  the  exact  time  not  being  given.  The  proposcil  evi- 
dence fixes  the  time  as  being  March  or  April  of  that  year. 
There  seems  to  be  no  serious  controversy  over  the  fact 
that  under  a  contract  of  sale  afterwards  executed,  de- 
fendant bought  certain  land  in  section  36,  immcnliately 
north  and  adjoining  the  land  in  controversy,  and  that 
he  began  to  improve  this  land,  and  make  preparations 
to  reside  upon  it,  and  that  work  to  that  end  was  begun  in 
the  spring  of  1883,  and  that  a  residence  was  established 
during  the  fall  of  that  year.  From  these  facts,  the  in- 
ference is  sought  to  be  drawn  that  he  entered  into  pos- 
session of  the  land  in  controversy,  which  is  spoken  of  as 
the  "made  lands."  Much  of  the  evidence  given,  and  that 
proposed  in  the  affidavits  in  support  of  the  claim  of 
newly-discovered  evidence,  is  more  in  the  nature  of  con- 
clusions of  witnesses  than  statements  of  faxit  They  Jis- 
sume  that  because  he  entered  into  possession  of  the  land 
purchased,  he  obtained  thereby  also  the  possession  of  the 
land  in  controversy,  which  he  claims  by  a  right  of  ad- 
verse possession.    No  clear  distinction  is  made  between 
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the  two  tracts,  and  the  evidence-is  more  or  less  confusing 
by  reason  thereof.  The  exact  time  when  he  entered  into 
possession  of  the  land  in  controversy,  if  he  did  in  the 
spring  of  1883,  is  not,  under  the  evidence,  made  a  vital 
point  in  the  case.  If  his  theory  is  accepted,  then  any 
time  before  May  16  of  that  year  is  all  that  is  required; 
and  this  fact  is  sought  to  be  established  by  all  or  nearly 
all  of  the  witnesses  who  testified  in  his  behalf.  The  evi- 
dence opposed  to  this  did  not  raise  an  issue  as  to  posses- 
sion near  May  16,  either  before  or  after,  but  long  subse- 
quent thereto.  So  that  if  possession  was  shown  to  have 
been  taken  in  the  spring  of  1883,  it  was  clearly  prior  to 
the  date  when  it  must  be  taken  in  order  to  have  existed 
for  ten  years  before  commencement  of  the  action.  While 
in  the  affidavits  in  support  of  the  motion  for  a  new  trial 
it  is  said,  in  substance,  that  the  affiants  are  acquainted 
with  the  identical  land  in  controversy,  and  know  that  the 
defendant  was  in  possession  of  it,  and  claimed  the  same 
as  the  owner,  cutting  wood,  cleaning  up  under-brush,  etc., 
thereon  in  March  and  April,  1883,  it  is  quite  apparent 
from  the  record,  in  connection  with  the  affidavits,  that 
they  referred  to  the  defendant  taking  possession  of  the 
land  in  1883,  which  land  was  afterwards  conveyed  to 
him  by  deed,  and  have  reference  to  the  same  acts  testified 
to  by  the  defendant  and  many  others  who  appeared  in 
his  behalf  on  the  trial  of  the  case.  A  new  trial  will  not 
be  granted  for  newly-discovered  cumulative  evidence, 
unless  the  proposed  evidence  be  of  such  weighty  char- 
acter as  would  probably  change  the  result  of  the  trial. 
Hill  V.  Ilelmmiy  33  Nebr.,  731;  Oran  v.  Houston,  45  Nebr., 
813;  Flannagan  v.  Heath,  31  Nebr.,  776.  A  stronger  reason 
for  sustaining  the  trial  court  in  its  action  on  the  motion 
is  the  obvious  lack  of  diligence  exercised  on  the  part  of 
the  defendant  in  procuring  the  evidence  to  which  the  mo- 
tion has  reference.  The  affidavits  show  the  parties  to 
have  been  old  acquaintances  of  the  defendant,  that  they 
lived  just  across  the  river  in  Iowa  and  Missouri,  but  a 
short  distance  from  where  the  defendant  had  resided 
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during  all  of  the  time  covered  by  the  evidence  in  the  case; 
that  they  had  resided  there  for  twenty  years  or  more, 
some  of  them  during  all  their  lives;  that  they  assisted  the 
defendant  when  he  moved,  from  the  neighborhood  where 
they  resided,  to  this  state;  that  they  had  visited  him  and 
boarded  with  him  during  the  period  he  claimed  to  have 
taken  possession  of  the  land  in  controversy;  that  they 
had  been  acquainted  with  each  other  during  all  of  the 
period  mentioned  and  for  a  long  time  prior  thereto;  that 
during  the  pendency  of  the  litigation,  which  covered  a 
period  of  several  years,  they  were  accessible,  and  the  evi- 
dence could  without  difficulty  have  been  procuretl.  Other 
witnesses  bearing  the  same  name,  relatives  of  the  de- 
fendant, testified  in  the  case.  No  eflfort  seems  to  have 
been  made  either  to  discover  the  evidence  or  to  secure  it 
There  appears  to  have  been  an  utter  lack  of  diligence  on 
defendant's  part  regarding  the  matter.  He  must  have 
known  of  its  existence,  and  the  most  charitable  view  to 
be  taken  is  that  he  had  forgotten  the  fact  of  the  presence 
of  these  parties  at  the  time  they  say  they  were  with  him 
and  knew  of  his  entrance  into  the  possession  of  the  land 
in  controversy,  at  the  time  claimed.  This  is  not  sufficient 
to  excuse  defendant  and  authorize  a  new  trial.  Upton  v. 
Levy,  39  Nebr.,  331.  The  record  discloses  that  one  trial 
has  been  had  prior  to  the  one  now  under  consideration. 
The  defendant  was  advised  that  his  claim  was  disputed 
and  his  right  to  the  land  challenged.  It  was  incumbent 
upon  him  to  make  €^very  reasonable  preparation  to  sus- 
tain the  cause  of  action  pleaded  in  his  answer.  He  must 
exercise  vigilance  in  securing  the  evidence  of  witnesses 
to  sustain  his  claim  as  asserted  in  his  pleadings.  This, 
we  think  the  record  shows,  he  failed  to  do;  and  before  a 
party  can  rightfully  claim  a  new  trial  on  the  ground  of 
newly-discovered  evidence,  he  is  required  to  show  that  he 
could  not,  by  the  exercise  of  reasonable  diligence,  have 
discovered  and  produced  the  proposed  evidence  at  the 
trial  had  in  the  case.    Fitzgerald  v.  Brandt,  36  Xebr.,  68^3; 
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Smith  V.  Hitchcock,  38  Nebr.,  104.    His  motion  for  a  new 
trial  was,  therefore,  we  think,  properly  overruled. 

From  the  examination  we  have  been  able  to  give  the 
record,  we  feel  that  substantial  justice  has  been  admin- 
istered to  the  parties  litigant,  and  no  good  purpose  can  be 
subserved  by  prolonging  the  litigation.  The  judgment  of 
the  trial  court  is 


Affirmed. 


State  of  Nebraska  v.  Burlington  &  Missouri  River 

Railroad  Company.  m. 

Filed  November  21, 1901.    No.  11,219. 

1.  Enactment  of  Laws:   Constitutional  Provision  Mandatory.    The 

provisions  of  section  11,  article  3,  of  ^he  constitution,  relative 
to  the  mode  of  enacting  laws,  are  mandatory. 

2.  Title  Part  of  Act:    Subject  op  Legislation:    Expressed  in  Title. 

The  title  to  a  legislative  act  is  a  part  thereof,  and  must  Clearly 
express  the  subject  of  legislation. 

3.  Enrolled  Bill:    Prima  Facie  Evidence.     An  enrolled  bill  in  the 

oflRce  of  the  secretary  of  state  is  only  prima  facie  evidence  of  its 
passage. 

4.  Legrislative    Journals:     Contradiction:      Controlling    Evidence. 

Where  the  legislative  journals  unequivocally  contradict  the  evi- 
dence furnished  by  the  enrolled  bill,  the  former  will  control. 
Webster  v.  City  of  Hastings,  59  Nebr.,  563. 

6.  :    Invalid  Act.     A  statute  is  invalid  which  the  legislative 


journals  show  was  never  passed  in  the  mode  prescribed  by  the 
constitution. 

6.  Beading  of  Statute  Before  Each  House.    A  statute  is  invalid  which 

is  not  read  in  each  house  of  the  legislature  on  three  different 
days. 

7.  Invalid  Statute.   Chapter  60,  Session  Laws,  1887,  is  void,  as  the  act 

as  enrolled  was  not  passed  by  the  legislature  in  the  mode  pre- 
scribed by  section  11,  article  3,  of  the  constitution. 

Original  action  in  the  supreme  court  to  recover  pen- 
alties under  section  9,  article  8,  chapter  72,  of  the  Com- 
piled Statutes,  in  the  sum  of  $25,000.  Submitted  on-  de- 
murrer to  petition.    Dismissed, 
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Constaniine  J,  Sviythy  Attorney  General,  for  the  state 

Orren,  Bnvkenridge  d  Kinslery  J.  W.  Detoeese  and  FratA 
E,  liishopy  contra.    Charles  F.  Mandersony  of  counsel. 

Woolirorth  &  McHtighy  amici  curiw. 

NORVAL,  0.  J. 

On  July  13, 1897,  one  T.  H.  Tibbies  filed  a  complaint  with 
the  state  board  of  transportation  charging  that  the  Bur- 
lington &  Missouri  River  Railroad  Company  in  Nebraska 
was  exacting  and  receiving  unjust  and  unreasonable 
rates  on  the  shipments  of  live  stock.  A  hearing  was  had 
before  said  board  of  the  matter  alleged  in  said  complaint, 
which  resulted  in  an  order  being  entered  on  November  26, 
1897,  that  the  defendant,  on  or  before  December  5,  1897, 
restore  the  car  load  rates  in  force  prior  to  August  10, 1897. 
Subsequently  the  board  extended  the  time  for  taking 
effect  of  said  order  until  December  16,  1897.  The  state 
claims  that  the  defendant  has  violated  said  order  of  the 
state  board  of  transportation,  and  this  action  was  com- 
menced in  this  court  to  recover  the  sum  of  f25,000  as 
penalties  for  such  alleged  violation,  for  which  provision 
is  made  in  section  9,  article  8,  chapter  72,  Compiled  Stat- 
utes. A  demurrer  to  the  petition  has  been  interposed, 
upon  which  the  cause  has  been  submitted  for  our  consid- 
eration. 

The  legislature  in  1885  passed  an  act  entitled  "An  act 
to  provide  a  board  of  raili'oad  commissioners,  to  define 
their  duties  and  to  provide  for  their  salaries."  Session 
Laws,  1885,  ch.  65,  Compiled  Statutes,  1885,  ch.  72,  art.  8, 
By  this  act  the  attorney  general;  secretary  of  state  and 
auditor  of  public  accounts  were  constituted  the  board  of 
railroad  commissioners.  Chapter  60  Session  Laws,  1887, 
is  entitled  "An  act  to  regulate  railroads,  prevent  unjust 
discrimination,  provide  for  a  board  of  transportation,  and 
define  its  duties,  and  repeal  articles  5  and  8  of  chapter 
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72,  entitled  ^Railroads'  of  the  Revised  Statutes  and  aJl 
acts  and  parts  of  acts  in  conflict  herewith.''  Compiled 
Statutes,  1887,  ch.  72,  art  8.  Said  chapter  60  provided 
for  a  state  board  of  transportation  composed  of  the  state 
oflSicers  already  mentioned,  together  with  the  state  treas- 
urer, and  clothed  it  with  power  to  determine  and  estab- 
lish reasonable  rates  of  transportation  for  common  car- 
riers of  freight  One  of  the  questions  raised  by  the 
demurrer  is  whether  the  state  board  of  transportation 
has  a  legal  existence.  In  other  woi-ds,  was  chapter  60, 
Session  Laws,  1887,  passed  by  the  legislature  in  the  man- 
ner prescribed  by  the  constitution?  If  the  act  was  uncon- 
stitutional, then  the  order  of  the  board  of  transportation 
of  November  26,  1897,  was  invalid,  and  no  penalties  were 
incurred  by  the  defendant  by  reason  of  any  violation 
thereof.  Section  11,  article  3,  of  the  constitution  pro- 
vides: '^Every  bill  and  concurrent  resolution  shall  be  read 
at  large  on  three  different  days  in  each  house,  and  the 
bill  and  all  amendments  thereto  shall  be  printed  before 
the  vote  is  taken  upon  its  final  passage.  No  bill  shall 
contain  more  than  one  subject,  and  the  same  shall  be 
clearly  expressed  in  its  title."  This  section  has  been  fre- 
quently before  this  court  for  consideration,  and  its  pro- 
visions have  been  repeatedly  held  to  be  mandatory,  and 
that  any  legislation  in  disregard  thereof  is  unconstitu- 
tional and  void.  The  title  to  a  legislative  bill  must 
clearly  express  the  subject  of  legislation.  It  will  be  ob- 
served that  the  title  to  chapter  CO,  Session  Laws  1887,  as 
disclosed  by  the  enrolled  bill  in  the  oflQce  of  the  secretary 
of  state^  among  other  things  mentions  the  repeal  of 
"articles  5  and  8  of  chapter  72,  entitled  ^Railroads,'  of 
the  Revised  Statutes."  The  Revised  Statutes  of  Nebraska 
contains  no  chapter  numbered  72,  nor  yet  one  entitle<l 
**Railroads,"  and  chapter  72,  General  Statutes  of  1873, 
relates  to  the  *^seat  of  government,"  and  is  not  subdivided 
into  articles.  It  is  chapter  72,  Compiled  Statutes,  1885, 
which  bears  the  title  of  "Railroads,"  and  contains  articles 
1  to  9,  inclusive.    If  it  were  articles  5  and  8  of  this  chap- 
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ter  that  was  intended  to  be  repealed  by  chapter  60,  Ses- 
sion Laws,  1887,  this  portion  of  the  subject  of  legislation 
was  not  with  clearness  and  certainty  expresse<l  in  the 
title  of  the  bill  as  enrolled. 

But  said  chapter  60  is  invalid  for  reasons  more  sub- 
stantial. It  is  conceded  that  no  bill  bearing  the  title  to 
the  enrolled  act  known  as  chajjter  GO,  Session  Laws,  1887, 
was  ever  introduced  in  either  house  of  the  legislature,  but 
the  contention  of  the  state  is  that  the  act  in  question 
originated  in  the  senate  and  was  known  as  Senate  File 
41.  The  title  by  which  it  was  introduced  was  "A  bill  for  an 
act  to  repeal  article  8,  of  chapter  72,  entitled  'Raili-oads,' 
of  the  second  edition  of  the  Compiled  Statutes  of  the 
State  of  Nebraska."  The  purpose  of  that  bill  was  solely 
the  repeal  of  the  law  creating  the  board  of  railroad  com- 
missioners, passed  in  1885,  and  such  object  was  with 
sufficient  clearness  expressed  in  the  title  of  the  act,  but  it 
contained  no  provision  for  the  creation  of  a  state  board 
of  transportation.  But  it  is  ai'gued  by  the  attorney  gen- 
eral that  said  Senate  File  No.  41  was  amended  in  the 
senate  and  duly  pastsed  by  both  houses  of  the  legislature 
of  1887.  It  appeal's  that  Senate  File  No.  41,  after  having 
been  read  in  the  senate  on  two  different  days,  was  re- 
ferred to,  and  reported  back  by  the  appropriate  com- 
mittee under  the  title  by  which  it  was  introduced.  There- 
after all  after  the  enacting  clause  was  stricken  from  the 
bill,  and  what  now  constitutes  the  act  creating  the  board 
of  transportation  was  substituted,  but  the  title  remained 
unchanged,  and  in  this  condition  the  act  was  read  the 
third  time,  placed  upon  its  passage  and  received^ the  re- 
quired number  of  affirmative  votes  to  carry  the  same. 
The  journal  of  the  senate,  after  stating  these  facts,  re- 
cites: "A  constitutional  majority  having  voted  in  the  af- 
firmative, the  bill  was  passed  and  the  title  agreed  to  as 
amended."  The  journal  of  the  senate  does  not  disclose 
that  the  original  title  under  which  the  act  was  introduced 
was  ever  amended  in  that  body,  unless  such  fact  is  re- 
vealed by  the  quotation  just  made.    The  journal  of  the 
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house  discloses  that  it  was  reported  to  the  lower  house 
by  the  secretary  of  the  senate  that  that  body  had  passed 
"Senate  File  No.  41,  a  bill  for  an  act  to  repeal  article  8 
of  chapter  72,  entitled  'Railroads,'  of  the  second  edition  of 
the  CJompiled  Statutes  of  the  state  of  Nebraska."     The 
journal  of  the  house  shows  that  the  bill  was  read  the  first 
and  second  times  in  that  body  under  the  title  now  ap- 
pearing on  the  enrolled  bill. .  Under  the  same  title  the 
bill  was  referred  to  and  reported  back  by  the  railroad 
committee  with  a  majority  and  minority  report    Subse- 
quently the  journal  of  the  house  states  that  "Senate  File 
No.  41,  a  bill  for  an  act  to  repeal  article  8  of  chapter  72, 
entitled  'Railroads,'  of  the  second  edition  of  the  Compiled 
Statutes  of  the  state  of  Nebraska,  was  read  the  third  time 
and  put  upon  its  passage,"  and  a  constitutional  majority,, 
upon  the  call  of  the  j^eas  and  nays,  having  voted  in  favor 
of  the  bill,  it  was  "passed  and  the  title  was  agreed  to." 
Thereafter  the  clerk  of  the  house  notified  the  senate  that 
the  house  had  passed  "Senate  File  No.  41,  a  bill  for  an 
act  to  repeal  article  8,  of  chapter  72,  entitled  'Railroads,' 
of  the  second  edition  of  the  Compiled  Statutes  of  the  state 
of  Nebraska."  Subsequently  the  committee  on  engi'ossed 
and  enrolled  bills  reported  to  the  senate  that  it  had  care- 
fully examined  and  compared  "Senate  File  No.  41,  an  act 
to  regulate  railroads,  prevent  unjust  discrimination,  pro- 
vide for  a  board  of  transportation  and  define  its  duties, 
and  repeal  articles  5  and  8,  of  chapter  72,  entitled  'Rail- 
roads,' of  the  Revised  Statutes,  and  all  acts  and  parts  of 
acts  in  conflict  herewith,     *     ♦     ♦     and  find  the  same 
correctly  enrolled."    On  the  same  day  the  senate  journal 
states  that  "The  president  pro  tern,  signed  Senate  File  No. 
41,  a  bill  for  an  act  to  repeal  article  8,  of  chapter  72,  en- 
titled 'Railroads,'  of  the  second  edition  of  the  Compiled 
Statutes  of  the  state  of  Nebraska."    The  house  journal 
likewise  recites  that  the  speaker  signed  Senate  File  No. 
41  under  the  title  last  aforesaid.    Subsequently  the  com- 
mittee  on  engrossed  and  enrolled  bills  of  the  senate  and 
house  reported  to  their  respective  bodies  that  they  had 
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presented  to  the  governor  for  his  appix)val  and  signature 
Senate  File  No.  41  under  the  title  now  appearing  upon 
the  enrolled  bill,  and  the  governor,  through  his  private 
secretary,  reported  to  the  senate  that  he  had  signed  the 
bill  under  the  same  title. 

It  will  be  observed  that  Senate  File  No.  41,  when  in- 
troduced and  at  various  days  of  its  pendency  before  the 
legislature,  contained  one  title  and  at  other  periods  of 
legislation  and  when  presented  to  and  signed  by  the  gov- 
ernor possessed  another  or  entirely  diflferent  title.    It  is, 
however,*  argued  by  the  attorney  general  that  the  title 
under  which  Senate  File  No.  41  was  introduced  was 
changed  in  the  senate  before  its  passage  by  that  body  as 
disclosed  by  the  recital  in  the  manuscript  copy  of  the 
senate  journal  with  reference  to  that  bill  that  "a  constitu- 
tional majority  having  voted  in  the  aflirmative,  the  bill 
was  passed  and  the  title  agreed  to  as  amended."    What 
amendment  to  the  title  of  the  bill,  if  any,  was  made  in  the 
senate  the  journal  of  that  body  does  not  inform  us;  and 
the  silence  of  the  journal  on  that  subject  it  is  contended 
is  no  proof  that  the  original  title  which  Senate  File  No. 
41  bore  was  not  amended  to  conform  to  the  title  which 
the  enrolled  bill  now  bears  and  State  v.  Frank,  60  Nebr., 
327,  is  cited  in  support  of  the  proposition.    Whether  or 
no  this  argument  is  well  founded  it  is  unimportant  that 
we  now  pause  to  consider,  since  the  history  of  the  prog- 
ress of  the  bill  through  the  two  houses  of  the  legislature 
establishes  beyond  controversy  that  the  bill  as  enrolled 
was  not  read  at  large  on  three  separate  days  in  each 
house,  or  that  the  constitutional  majority  of  the  senate 
and  house  voted  in  favor  of  its  passage,  as  required  by 
the  constitution  to  become  a  law.    It  is  true  the  enrolled 
bill  is  prima  facie  evidence  of  its  passage,  but  it  is  not 
conclusive  evidence  upon  the  subject.    In  Webster  v.  City 
of  Hastings,  59  Nebr,,  563,  Mr.  Justice  Sullivan  observed: 
"The  rule  established  by  our  fonner  decisions  is  that  the 
due  authentication  and  enrollment  of  a  statute  affords 
only  prima  facie  evidence  of  its  passage;  and  that  the  leg- 


Vol.  60]  SEPTEMBER  TERM,  1900.  747 


State  v.  Burlington  &  M.  R.  R.  Co. 


islative  journals  may  be  examined  for  the  purpose  of 
ascertaining  whether  the  measure  was  enacted  in  the 
mode  described  by  the  constitution.    If  the  entries  found 
in  the  journals  expressly  and  unequivocally  contradict 
the  evidence  furnished  by  the  enrolled  bill,  the  former 
will  prevail.    The  journals,  being  the  records  of  legisla- 
tive proceedings  kept  in  obedience  to  the  command  of  the 
constitution,  are  considered  the  best  evidence  of  what 
affirmatively  appears  in  them  regarding  the  enactment  of 
laws."    That  this  doctrine  is  sound  there  is  no  room  for 
doubt,  especially  in  the  light  of  section  418  of  the  Code 
of  Civil  Procedure,  which  declai*es  that  "The  proceedings 
of  the  legislature  of  this  state,  or  any  state  of  the  union, 
of  the  United  States,  or  of  any  foreign  government  are 
proved  by  the  journals  of  those  bodies  respectively,  or  of 
either  branch  thereof,"  etc.    The  journals  of  the  house 
and  senate  therefore  furnish  the  best  evidence  of  the  his- 
tory of  the  passage  of  a  bill  or  of  the  proceedings  of  the 
legislature  relative  thereto.    The  legislative  journals  not 
only  fail  to  disclose  that  chapter  60,  Session  Laws,  1887, 
passed  both  houses  of  the  legislature  with  the  title  which 
the  enrolled  bill  bears,  but  those  journals  affirmatively 
show  that  Senate  File  No.  41,  chapter  60,  Session  Laws, 
1887,  passed  both  houses  of  the  legislature  with  the  title 
which  the  bill  had  when  introduced  in  the  senate.    Mani- 
festly it  was  not  passed  nor  adopted  by  the  legislature 
under,  or  with,  any  other  title.    Senate  File  No.  41  was 
read  in  the  house  twice  under  the  title  disclosed  by  the 
enn)lled  bill,  then  read  the  third  time,  placed  upon  its 
passage  and  adopted  under  the  title  which  the  bill  bore 
when  introduced  in  the  senate.    How  this  happened  we 
are  not  advised.    But  it  is  certain  that  the  enrolled  bill 
with  the  title  it  now  contains  was  not  read  in  the  house 
on  three  difiCerent  days;  hence  it  could  not  become  a  valid 
law.  /The  title  of  an  act  is  an  essential  part  of  it.    This  "^ 
must  be  true,  since  the  constitution  not  only  requires  that 
a  bill  shall  have  a  title,  but  that  the  same  shall  clearly 
express  the  subject  of  legislation.    No  law  paased  with- 
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out  a  title  is  valid.  CJonstitution,  sec.  11,  art.  3;  Weia  v. 
Ashley,  59  Nebr.,  494;  Webster  v.  City  of  HdstingSy  59  Nebr., 
563.  It  follows  that  a  majority  of  the  members  of  each 
house  of  the  legislature  must  vote  in  favor  of  the  passage 
of  a  bill  and  of  every  part  thereof  in  order  to  make  it  a 
valid  enactment,  and  a  majority  of  the  members  of  the 
legislature  never  having  voted  for  the  adoption  of  the 
title  which  the  enrolled  Senate  Pile  No.  41  bears,  the 
mandatory  provisions  of  the  constitution  have  been  dis- 
regarded in  its  passage,  and  the  enactment  is  invalid. 

e  do  not  say  that  it  is  essential  that  the  legislative 
journals  should  give  the  title  of  a  proposed  act;  but  when 
they  attempt  to  do  so,  they  furnish  the  best  evidence  of 
the  title  which  the  bill  had  at  that  time.  We  regret  that 
there  is  no  escaping  the  conclusion  that  Senate  File  No. 
41  is  unconstitutional  and  void.  It  was  not  our  intention 
to  have  passed  upon  the  question  at  this  time,  and  we 
should  not  have  done  so  had  not  counsel  for  the  state 
pressed  us  for  a  decision  thereon,  since  the  case  could 
have  been  more  readily  decided  on  another  point  urged 
by  the  defendant. 

For  the  reasons  stated  the  demurrer  to  the  petition  is 
sustained,  and  the  action 

Dismissed. 


HoLCOMB,  J.,  concurring. 

Although  not  entirely  agreeing  with  the  course  of  rea- 
soning pursued  by  the  chief  justice  in  the  foregoing 
opinion,  I  concur  in  all  the  propositions  stated  in  the 
syllabus,  and  regard  as  irresistible  the  conclusion  that 
the  act  under  consideration  failed  to  pass  both  branches 
of  the  legislature  in  compliance  with  the  commands  of 
the  constitution. 
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Statb  of  Nebraska  v.  Fremont,  Elkhorn  &  Missouri 
Valley  Railroad  Company. 

Filed  November  21, 1900.    No.  11,218. 

Stare  Decisis:  Constitutional  Law:  Enactment  of  Statute:  Con- 
stitution Mandatory:  Title  Part  op  Act:  Enrolled  Bill 
Prima  Facie  Evidence:  Legislative  Journal  Controlling  Evi- 
dence: Invalid  Statute.  Decision  in  State  v,  Burlington  d  M. 
R.  R,  Co.,  just  decided,  followed. 

Original  action  in  the  supreme  court  to  recover  pen- 
alties under  section  9,  article  8,  chapter  72,  of  the  Com- 
piled Statutes;  in  the  sum  of  $25,000.  Submitted  on  de- 
murrer to  petition.    Action  dismissed. 

Constantine  J.  Smyth,  Attorney  Oeneral,  for  the  state. 

Benjamin  T.  White  and  James  B.  Sheean,  contra. 

Woolworth  d  McHughy  amid  curiw. 

NORVAL,  C.  J. 

The  same  questions  are  involved  in  this  case  as  in  State 
V.  Burlington  &  M.  R.  R.  Co.y  60  Nebr.,  just  decided,  and 
for  the  reason  stated  in  the  opinion  filed  in  that  case  the 
demurrer  to  the  petition  herein  is  sustained,  and  the  ac- 
tion 

Dismissed. 


Charles  W.  LrrrLE  v.  State  of  Nebraska. 

Filed  Novemrer  21, 1900.    No.  11,213. 

1.  Practicing  Medicine.    One  who,  without  compljring  with  the  stat- 

ute establishing  a  state  board  of  health  and  prohibiting  the 
practice  of  "medicine,  surgery  and  obstetrics"  without  a  license, 
practices  medicine  is  liable  to  the  penalty  prescribed  by  such. 
State  V.  Buswelh  40  Nebr.,  158. 

2.  Construction  of  Statutes:   Intention  op  Legislature.    In  constru- 

ing statutes  effect  should  be  given  to  the  intention  of  the  legis- 
lature. 
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3.  Osteopathy:     Certificate  op   Board   op   Health:     Penalty   fob 

Practicing  Without  License.  One  who  practices  what  is 
known  as  osteopathy  without  obtaining  a  certificate  from  the 
state  board  of  health  is  a  practitioner  of  medicine  as  defined 
by  article  1,  chapter  55,  Compiled  Statutes,  and  is  liable  to  the 
penalty  prescribed  specifically  for  practicing*  medicine  with- 
out a  license. 

4.  Statute:    Title  of  Act.     Section  17,  article  1,  chapter   55,  Com- 

piled Statutes,  is  within  the  purview  of  the  title  of  the  act. 

5.  Surgery  and  Obstetrics:    Title  of  an  Act:     Practice  of  Medi- 

cine. "Surgery  and  obstetrics,"  as  those  terms  are  popularly 
understood,  are  embraced  in  the  title  of  an  act  to  regulate  the 
art  of  healing. 

6.  Begulative  Statute  Not  Prohibitive.     The  statute  is  not  prohibi- 

tive in  its  effects,  but  attempts  to  regulate  the  practice  of  the 
of  healing. 

7.  Information:     Separate    Counts:      Separate    Misdemeanors    op 

Same  Nature.  Several  misdemeanors  of  the  same  kind  may 
be  set  forth  in  as  many  counts  of  an  information,  and  the 
prosecutor  is  not  required  to  elect  upon  which  count  he  wiU 
proceed. 

Error  to  the  district  court  of  Lancaster  county.  Tried 
below  before  Holmes,  J.    Affityned. 

Abbotty  Selleck  d  Lane,  for  plaintiff  in  error: 

The  supreme  court  of  Kentucky  has  had  a  statute  al- 
most exactly  like  ours  under  consideration.  It  was  in 
an  action  brought  for  the  purpose  of  enjoining  the  board 
of  health  from  interfering  with  the  practice  of  oste- 
opathy. The  title  of  the  act  which  they  were  so  consid- 
ering was:  "An  act  to  protect  citizens  of  this  common- 
wealth from  empiricism."  In  that  case  the  court  held 
that  the  practice  of  osteopathy  did  not  come  within  the 
terms  of  the  statute,  and  was  not  prohibited.  Nelson  v. 
State  Board  of  Health,  57  S.  W.  Rep.,  501,  decided  June  2#, 
1900. 

Constantine  J.  Smyth,  Attorney  Oeneral,  Paul  Pizey,  As- 
sistant, and  T.  C.  Munger,  contra: 

We  must  differ  from  opposing  counsel  in  tkis  state- 
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ment  that  the  Kentucky  statute  is  almost  exactly  like 
ours.  The  court  held  that  it  was  exactly  unlike  ours,  be- 
cause the  penalties  provided  by  the  last  section  of  the 
act  must  be  limited  by  that  which  is  referred  to  in  the 
title  and  previous  sections,  to-wit,  the  practice  of  medi- 
cine in  some  of  ite  branches  in  the  state.  In  other  words, 
the  Kentucky  statute  is  so  narrow  that  it  only  applies 
to  persons  who  are  graduates  of  some  school  or  system 
of  medicine. 

Abbott,  Selleck  &  Lane,  in  reply: 

The  Kentucky  statute  makes  it  unlawful  for  any  one 
to  practice  medicine  or  attempt  to  treat  any  sick  or  af- 
flicted pei*son  by  any  system  or  method  whatever,  with- 
out first  complying  with  the  provisions  thereof. 

NORYAL,  0.  J. 

Charles  W.  Little  comes  on  error  from  the  district  court 
of  Lancaster  county,  he  having  been  there  convicted  of 
practicing  medicine  without  having  procured  a  license  as 
required  by  article  1,  chapter  55,  Compiled  Statutes.  He 
is  what  is  known  as  a  practitioner  of  osteopathy,  the  prac- 
tice of  which  consists  principally  in  rubbing,  pulling  and 
kneading  with  the  hands  and  fingers  certain  portions  of 
the  body  and  flexing  and  manipulating  the  limbs  of  tho«e 
afflicted  with  disease,  the  object  of  such  treatment  being 
to  remove  the  cause,  or  causes  of  trouble.  He  urges  a 
number  of  errors,  the  principal  contention,  however, 
being  that  his  occupation  does  not  fall  within  the  defini- 
tion of  a  practitioner  of  medicine  as  found  in  section  17 
of  the  said  article.  This  court,  however,  is  of  the  opinion 
that  those  who  practice  osteopathy  for  compensation 
come  within  the  purview  of  the  statute  as  clearly  as  those 
who  practice  what  is  known  as  "Christian  Science,"  and 
therefore  this  case  falls  within  the  principle  of  State  v. 
Bustrell,  40  Xebr.,  158.  With  the  rule  announced  in  that 
case  we  are  fully  satisfieil,  although  it  is  possible  that 
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the  decisions  of  some  other  courts  are  in  conflict  with  it 
The  doctrine  declared  in  that  case  will  carry  out  the  Jegis- 
lative  intent,  and  effect  the  object  of  the  statute,  which 
is  "to  protect  the  afflicted  from  the  pretentions  of  the 
ignorant  and  avaricious,"  no  matter  whether  the  persons 
pretending  to  heal  bodily  or  mental  ailments  do  or  do  not 
profess  to  "follow  beaten  paths  and  established  usages." 
In  construing  statutes,  effect  should  be  given  to  the  in- 
tention of  the  legislature.  It  is  argued  that  osteopaths 
do  not  profess  to  treat  any  physical  or  mental  ailment, 
but  that  they  merely  seek  to  remove  the  cause  of  such 
ailment  or  disease,  and  therefore  do  not  come  within  the 
definition  mentioned.  The  writer  is  not  deeply  versed  in 
the  theory  of  the  healing  art,  but  he  apprehends  that  all 
physicians  have  the  same  object  in  view,  namely  the  re- 
storing of  the  patient  to  sound  bodily  or  mental  condi- 
tion, and  whether  they  profess  to  attack  the  malady  or  its 
cause,  they  are  treating  the  ailment,  as  the  word  is  popu- 
larly understood.  We  can  therefore  see  no  good  reason 
why  the  practice  of  osteopathy  does  not  fall  within  the 
provisions  of  the  statutes  under  which  defendant  was 
prosecuted,  as  clearly  so  as  do  ordinary  practitioners,  or 
those  who  profess  to  heal  by  what  is  known  as  Christian 
Science.    Eastman  v.  People,  71  111.,  App.,  236. 

Some  technical  objections  it  will  be  necessary  to  notice 
before  finally  disposing  of  the  case.  It  is  urged  that  no 
penalty  is  imposed  for  the  alleged  offense,  since  after 
the  section  defining  the  offense  was  amended  so  as  to  in- 
clude a  wider  scope  of  offenses,  the  one  for  which  he  was 
prosecuted  being  included  among  those  injected  into  the 
section  by  the  amendment,  and  the  section  imposing  the 
penalty  was  not  re-enacted  at  the  same  time  the  other 
section  was  amended.  The  argument  is  that  the  pen- 
alty can  apply  only  to  those  offenses  included  in 
the  section  amended  as  originally  enacted.  The  ob- 
jection is  perhaps  ingenious,  but  untenable.  Had  the 
legislature  intended  that  no  penalty  should  attach  to 
the  new  classes  of  offenses  denounced  in  the  section  as 
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amended,  it  is  more  reasonable  to  suppose  that  it  would 
have  amended  the  section  denouncing  the  penalty  so  as  to 
leave  no  room  for  doubt  that  no  penalty  was  intended, 
rather  than  that  it  should  leave  the  latter  unchanged. 
The  fact  that  it  was  left  in  its  original  condition  seems  to- 
furnish  indubitable  proof  that  the  legislature  was  satis- 
fied with  this  section  and  that  it  was  intended  to  include 
and  define  the  proper  punishment  for  all  offenses  defined 
in  the  amended  section. 

Another  objection  is  that  the  definition  included  in  sec- 
tion 17  is  wider  than  the  title  of  the  act,  the  title  being, 
among  other  things,  "to  regulate  the  practice  of  medi- 
cine," and  further,  that  the  act  attempts  to  regulate  not 
only  the  practice  of  medicine,  but  also  the  practice  of 
surgery  and  obstetrics.  We  have  no  doubt  but  that  the 
legislature  had  the  power  to  define  what  acts  would  con- 
stitute the  practice  of  medicine,  which  it  had  done  in 
section  17.  Further,  as  popularly  understood,  surgery 
and  obstetrics  are  each  a  part  of  the  healing  art — the  art 
of  medicine.  In  this  country,  as  a  rule,  the  surgeon, 
physician  and  obstetrician  are  usually  comprised  in  one 
and  the  same  person,  and  he  who  practices  these  arts 
combined  is  popularly  considered  as  practicing  medicine, 
no  matter  which  one  of  the  three  arts  he  may  at  any  given 
time  be  utilizing.    The  objection  is  untenable. 

It  is  insisted  that  the  statute  under  consideration  is 
void  because  it  is  prohibitive  in  its  scope  and  effect.  The 
construction  of  the  act  which  counsel  places  upon  it  we 
are  unwilling  to  adopt.  The  statute  undertakes  to  regu- 
late, and  is  not  prohibitive  in  its  nature.  Any  one  who 
has  complied  with  the  provisions  may  practice  medicine 
in  this  state.  It  is  prohibitive  only  as  to  those  who  have 
not  been  duly  licensed  by  the  state  board  of  health  to 
practice  the  art  of  healing. 

The  information  contained  sixteen  counts,  each  charg- 
ing a  misdemeanor  in  violating  the  statute  in  question. 
It  is  claimed  the  court  erred  in  not  requiring  the  county, 
attorney  to  elect  upon  which  count  he  would  proceed, 
52 
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The  ruling  was  proper,  as  the  offenses  charged  were  of  a 
similar  kind.  Bans  v.  State^  50  Nebr.,  150;  Hurlburt  v. 
State,  52  Nebr.,  428. 

A  number  of  other  objections  are  urged  in  the  brief  of 
defendant,  all  of  which  have  had  due  consideration,  and 
we  have  failed  to  discover  that  any  reversible  error  ha^ 
been  pointed  out  by  his  counsel. 

The  verdict  is  supported  by  ample  evidence.  The  judg- 
ment is 

Affihmbsd. 


— - ,      Crawfokd  Company,  APPELiiANT,  v.  Hathaway  bt  al., 

•Jl   fig  APPELLEES. 

61    827| 

Filed  November  21, 1900.    No.  10,087. 

1.  Trial  Court:  Wrong  Reason  fob  Decision.    A  reversal  can  not  be 
had  merely  because  the  trial  court  gave  a  wrong  reason  for 
)  its  decision. 

8.  Invalid  Portion  of  Act:  L!7DncEM£NT  to  Passage  of  Residue. 
Where  the  invalid  portion  of  an  act  formed  an  inducement  to 
the  passage  of  the  residue,  the  whole  act  f  aUs. 

3, :   :   Relying  on  Invalid  Statxtte,     One  can  not  suc- 


cessfully rely  upon  a  statute,  when  he  at  the  same  time  in- 
sists that  a  material  portion  thereof  is  unconstitutional,  where 
it  is  obvious  that  the  part  claimed  to  be  invaUd  formed  an 
inducement  to  the  passage  of  the  remainder. 

4.  Biparian  Owner:  Common  Law  Right:  Abboqation:  Statute. 
The  act  of  February  19,  1877  (Session  Laws,  p.  168),  did  not 
abrogate  the  common  law  rights  of  riparian  owners  as  they 
theretofore  existed  in  this  state. 

Appeal  from  the  district  court  of  Dawes  county. 
Tried  below  before  Kinkaid,  J.    Affirmed. 

Earner  d  Uamer,  Allen  O.  Fisher ,  Justin  E.  Porter  and 
Willis  D.  Oldham,  for  the  appellant: 

Crawford  is  a  village  in  Dawes  county,  Nebraska,,  It 
Is  situated  at  the  junction  of  two  railways,  one  lAtlTng  the 
Burlington  and  the  other  the  Elkhorn.  The  vfilage  is 
situate  upon  the  banks  of  White  river.     Immediately 
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above  the  village  the  Port  Robinson  military  reserva- 
tion begins.  At  this  fort  is  stationed  a  large  number 
of  reguliax  soldiers  in  the  service  of  the  United  States. 
Generally  a  cavalry  regiment  is  kept  there.  In  1891 
Charles  J.  Grable,  William  T.  Forbes  and  other  citizens 
of  the  village  of  Crawford  began  to  agitate  the  construc- 
tion of  a  canal  which  should  furnish  water  to  the  village 
as  a  protection  from  fire,  for  domestic  use  of  its  citizens 
and  to  farmers  for  irrigation.  Crawford  is  in  an  arid 
part  of  the  state,  and,  without  water  for  domestic  use  and 
for  the  purpose  of  sprinkling  the  streets  and  lawns,  it 
would  not  be  habitable.  It  has  never  had  any  adequate 
source  of  supply  except  White  river.  By  reason  of  the 
proximity  of  the  fort,  which  is  situated  on  the  river  about 
two  miles  above  the  village,  the  water  from  the  river,  at 
the  village,  is  rendered  unfit  for  use.  The  sewage  from 
the  fort  runs  into  the  river  and  destroys  its  purity.  To 
obtain  pure  water  for  the  use  of  the  citizens  of  the  village. 
it  was  proposed  to  go  up  the  river  above  the  fort  and  di- 
vert the  water  from  the  river  and  bring  it  down  through 
the  reservation  and  around  the  fort  to  the  village.  The 
proper  notice  was  duly  posted  on  June  16, 1891,  and  work 
was  begun  on  the  ditch.  The  defendant,  Leroy  Hall, 
owns  a  mill  on  White  river  below  the  town  of  Crawford. 
He  claims  the  right  to  the  water  by  prescription,  as  a  ri- 
parian proprietor.  The  land  was  taken  under  the  pre- 
emption law,  and  settled  upon  on  the  16th  day  of  April. 
1885, by  defendant's  grantor, Llewellyn  B.Hall.  The  claim 
of  defendant  Hall  to  this  water  by  right  of  prescr.ijtion 
is  absurd.  Mills  v.  Traver,  35  Nebr.,  292;  Carroll  v. 
Patrick,  23  Nebr.,  834;  Nichols  v.  Council,  9  S.  W.  Rep. 
[Ark.],  305;  Sparks  v.  Pierce,  115  U.  S.,  408;  Oibson  v. 
Chouteau,  13  Wall.  [U.  S.],  92. 

Samuel  Maanvell,  Albert  W.  Crites  and  W.  H.  Fanning, 
for  appellee  Leroy  Hall: 

Except  as  modified  by  statute,  the  common  law  doc- 
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trine  with  respect  to  the  rights  of  private  riparian  own- 
ers prevails  in  this  country.  Clark  v.  Cambridge  d  Arapa- 
hoe Irrigation  d  Improvement  Co.,  45  Nebr.,  798. 

The  riparian  owner  upon  a  stream  of  water  is  entitled 
in  the  absence  of  grant,  license  or  prescription,  to  the 
usual  natural  flow  of  water  in  the  stream  without  ma- 
terial alteration.  Plattsmouth  Water  Co.  v.  Smithy  57  Nebr., 
579. 

The  statement  of  the  case  by  the  plaintiff  is  partisan 
and  unfair,  and  is  dehors  the  record.  The  enterprise 
which  it  is  seeking  to  promote  is  a  matter  of  private 
speculation. 

The  cause  was  argued  orally  for  the  appellant  by 
Francis  O.  Earner  and  Willis  D.  Oldham;  for  the  appellee 
Leroy  Hall  by  Samuel  Maxioell. 

Francis  G,  Hamper:  At  common  law  the  right  existed 
to  use  water  from  a  running  stream  for  domestic  pur- 
poses. This  right  arose  from  the  very  necessity  of  the 
case.  Pursuing  this  principle  and  applying  it  to  our  arid 
district,  the  right  to  use  it  for  irrigation  would  exist  there. 
This  was  not  judicial  legislation.  It  was  wholesome  ju- 
dicial interpretation.  The  common  law  would  apply  to 
us,  except  as  modified  by  our  changed  conditions  and 
environments.  We  received  the  common  law  from  Eng- 
land, where  they  do  not  irrigate,  not  from  Lombardy  or 
Peru,  where  they  do  irrigate. 

The  act  found  on  page  168  of  the  Session  Law^s  of  1877 
was  simply  a  legislative  recognition  of  the  pre-existing 
rights,  which  existed  both  by  the  principles  of  the  com- 
mon law  and  the  general  act  of  congress  of  1866,  which 
affected  us  as  a  territory  and  which  conferred  a  right 
which  was  vested,  and  was  not  repealed  by  the  enabling 
act  or  the  state  constitution,  and  there  was  no  such  an 
attempt  to  repeal  either  in  the  constitution  or  the  en- 
abling act. 

Willis  D.  Oldham  contended  that  congress,  by  the  pas- 
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sage  of  the  arid  land  act  of  1866,  plainly  recognized  the 
fact  that  we  had  a  section  of  country  in  this  republic  in 
which  common  law  conditions  did  not  exist  so  far  as 
running  water  was  concerned,  and  in  which  it  would  be 
impracticable  to  determine  rights  to  running  water  by 
the  application  of  common  law  principles.  That  in  a 
country  where  water  is  useful  for  agricultural  purposes 
and  where  the  sovereign  power  grants,  for  a  nominal 
consideration,  water  for  the  purposes  of  irrigation,  the 
maxim  that  "the  water  runs,  and  let  it  run  without 
diminution  or  alteration,'''  does  not  apply,  but  instead 
thereof  we  must  substitute  "water  irrigates,  and  let  it 
irrigate." 

Samuel  Mdxwell:  The  appellant  is  asking  for  judicial 
legislation,  nothing  less.  At  what  meridian  in  this  state 
will  the  court  draw  the  arbitrary  line? 

NORVAIi,  0.  J. 

This  is  an  appeal  from  the  district  court  of  Dawes 
county,  on  the  part  of  the  Crawford  Company,  a  corpora- 
tion, which  was  the  plaintiff  below.  We  think  no  clearer 
^or  fairer  statement  of  this  case  can  be  made  than  that 
contained  in  the  brief  of  Judge  Maxwell,  the  venerable 
counsel  for  Leroy  Hall,  and  we  therefore  copy  it  ver- 
batim. 

"The  appellant  brought  an  action  in  the  district  court 
of  Dawes  county  against  Leroy  Hall  and  others  to  adju- 
dicate certain  rights  of  the  parties  and  to  enjoin  Hall, 
who  was  charged  with  making  threats  to  tear  down  a 
dam  erected  by  the  appellant  in  White  river,  in  Dawes 
coiunty,  by  which  nearly  all  the  water  in  the  river  was 
diverted  from  its  channel  and  caused  to  flow  through 
the  plaintiff's  ditch.  Issues  were  made  up  and  the  cause 
submitted  to  the  court,  which  found  that  no  threats  had 
been  made  by  Hall  to  tear  down  or  injure  the  dam,  and 
therefore  the  injunction  against  him  was  unauthorized 
and  without  just  cause,  and  thereupon  th^  court  finds 
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'that  plaintiff  is  not  entitled  to  an  injunction,  and  that 
the  defendant,  Leroy  Hall,  is  entitled  to  an  injunction 
against  plaintiff  as  specified  herein,  and  the  court,  tor 
the  purposes  only  of  the  injunction  herein  allowed,  fur- 
ther finds  that  the  defendant,  Leroy  Hall,  is  a  riparian 
proprietor  upon  the  White  river,  as  alleged  in  his  said 
answer,  and  that  he  and  his  grantors  have  been  such 
riparian  proprietors  for  a  period  of  ten  years  and  up- 
wards immediately  preceding  the  bringing  of  this  suit, 
and  he  is  entitled  to  all  the  rights  of  a  riparian  proprie- 
tor thereon,  including  the  fl6w  of  the  waters  of  said 
stream,  as  they  were  wont  to  do  from  time  immemorial; 
that  the  said  plaintiff  on  or  about  the day  of  Jan- 
uary, A.  D.  1896,  by  means  of  a  dam,  ditch,  headgate, 
reservoirs,  aqueducts,  flumes  and  other  appliances  then 
in  its  possession,  did  divert  the  waters  of  said  stream 
from  the  natural  bed  and  cliannel  thereof,  at  a  point 
above  the  riparian  lands  of  said  defendant,  Leroy  Hall, 
and  have  continued  to  so  divert  them  until  this  moment, 
claiming  the  right  to  so  divert  them  under  and  by  virtue 
of  the  irrigation  laws  of  the  state  of  Nebraska,  which 
right  has  not  yet  been  adjudicated  by  the  state  board  of 
irrigation.  And  the  court  further  finds  that  the  said 
plaintiff  and  the  said  defendant,  the  Harris  &  Cooi)er 
Irrigation  Company,  are  not  entitled  to  the  relief  prayed 
in  the  amended  supplemental  petition  and  cross-petition 
respectively,  at  this  time;  that  the  defendant,  Leroy 
Hall,  is  entitled  only  to  an  injunction  against  the  plain- 
tiff prohibiting  it  from  diverting  the  water  of  said  stream 
by  means  of  its  dam,  headgates,  ditches  and  appliances 
aiforesaid  until  its  right  to  the  waters  of  said  stream  for 
the  purposes  of  irrigation  shall  be  adjudicated  by  the 
state  board  of  irrigation,  or  until  the  further  order  of  this 
court,  and  is  entitled  to  have  the  temporary  injunction 
heretofore  granted  herein  vacated,  dissolved  and  set  aside, 
and  is  entitled  to  recover  his  costs  herein  expended  as 
against  the  said  plaintiff  and  against  the  said  Harris  & 
Cooper  Irrigation  Company.'   The  court  tbereupoQ  to- 
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missed  the  petition  'without  prejudice  to  any  future  ad- 
judication which  may  be  made  by  the  state  board  of  ir- 
rigation' or  any  court  having  jurisdiction  of  the  right  of 
the  plaintiff  to  the  waters  of  said  stream  for  irrigation 
and  power  purposes.'  The  same  decree  was  made  in  re- 
gard to  the  cross-petition  of  Harris  &  Cooper  Irrigation 
Company,  and  in  the  Crawford  Oompany-IIall  case  *it 
is  further  ordered,  adjudged  and  decreed  by  the  court 
here  that  the  said  plaintiff  be,  and  it  is  hereby,  prohibited 
and  enjoined  from  further  diverting  the  waters  of  said 
stream  from  the  bed  and  channel  thereof  by  means  of  its 
dam,  headgate,  ditches  and  appliances  aforesaid,  until 
its  right  thereto  shall  have  been  adjudicated  by  the  state 
board  of  irrigation,  or  other  proper  tribunal,  until  the 
further  order  of  this  court  in  that  behalf  granted;  pro- 
vided, that  said  injunction  shall  not  restrain  ^he  plaintiff 
from  arresting  and  storing  flood  waters,  or  any  excess 
above  the  usual  flow.  And  the  court  further  finds  that 
it  has  not  jurisdiction  of  the  several  causes  of  action  set 
forth  in  the  several  cross-petitions  of  the  defendants 
herein  stated.  And  the  court  further  finds  that  the  state 
board  of  irrigation  has  exclusive  jurisdiction  over  the 
several  causes  of  action  set  forth  in  plaintiff's  petition, 
and  the  several  cross-petitions.  And  the  court  having 
determined  that  the  court  has  not  original  jurisdiction 
to  hear,  determine  and  adjudicate  the  rights  of  plaintiff 
and  defendants  claimed  under  the  statutes  of  Nebraska 
governing  the  manner  of  acquiring  water  rights  for  ir- 
rigation, power,  domestic  and  other  purposes,  the  court 
refuses  in  this  action  and  litigation  to  finally  determine 
and  adjudicate  any  question  of  law,  fact  or  right/ '' 
•  From  this  decree  said  Crawford  Company  appeals  to 
this  court  There  are  many  reasons  why  the  decree  must 
be  sustained.  We  may  not  agree  with  the  court  below 
in  all  the  reasons  given  by  it  for  rendering  its  decision 
against  appellant  and  the  cross-petitioners  on  the  va- 
rious causes  set  forth  in  the  cross-petitions,  but  if  said 
court  was  right  in  so  deciding,  the  ground  on  which  it 
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SO  held  is  immaterial.  Without  attempting  to  ent^*  at 
length  upon  a  discussion  of  all  the  questions  presented, 
the  court  will  content  itself  with  an  examination  of  the 
{)rincipal  arguments  of  appellant  to  sustain  its  conten- 
tion that  the  decree  of  the  court  below  is  wrong,  and 
which  we  conceive  to  be  decisive  of  the  case. 

It  is  conceded  by  appellant  that  any  right  it  may  have 
in  the  premises  arises  out  of  the  irrigation  act  of  1895 
(Compiled  Statutes,  1897,  ch.  93a),  and  that  without  that 
act  neither  the  appellant  nor  the  numerous  cross-peti- 
tioners have  any  right  to  the  waters  by  them  sought  to 
be  appropriated,  unless  the  act  of  1877  may  have  abro- 
gated the  common  law  rights  of  riparian  owners,  a  ques- 
tion to  which  we  will  advert  later.  If  this  irrigation  act 
of  1895  is  valid  and  constitutional,  the  trial  court  prop- 
erly refused  to  try  and  determine  the  right  of  priority 
between  these  litigants  for  the  reason  that  the  board  of 
iiTigation  provided  by  that  act  is  thereby  given  exclusive 
original  jurisdiction  to  try  those  questions,  and  the  same 
had  not  been  by  it  heard  or  in  any  wise  detennined.  Ap- 
pellant admits  the  truth  of  this  proposition,  but  seeks 
to  avoid  it  by  contending  that  that  portion  of  the  act 
which  erects  a  boai*d  of  irrigation,  giving  it  exclusive 
judicial  powers,  is  in  derogation  of  section  1,  article  6, 
of  the  constitution,  in  that  the  legislature  by  said  act 
sought  to  ei-ect  a  new  judicial  tribunal  in  place  of  one  of 
the  regularly  constituted  courts  of  the  state.  Without 
deciding  that  that  portion  of  the  act  is  unconstitutional, 
we  will  assume  its  invalidity  for  the  purposes  of  this  case, 
for  a  cursory  examination  of  the  act  will  convince  any  one 
that  the  board  of  irrigation  waa  one  of  the  inducements 
for  its  passage,  and  it  is  so  interwoven  with  the  whole  act 
as  to  make  it  impossible  to  declare  this  portion  thereof 
invalid  without  also  effecting  the  destruction  of  the  re- 
mainder of  the  act  State  v.  Lancaster  County^  6  Nebr., 
474;  Trumhle  v.  Trumble,  37  Nebr.,  340;  Low  v.  Rees  Print- 
ing  Co.y  41  Nebr.,  127;  State  v.  Stewart^  52  Nebr.,  243.  If, 
therefore,  we  assume  that  a  part  of  the  act  is  void|  we 
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must  hold  that  the  remainder  of  it  is  also  invalid,  leaving 
appellant  in  no  better  position  than  it  would  have  been 
had  it  commenced  its  suit  without  this  act  as  a  basis  for 
its  rights.  Hence  we  must  conclude  that,  whether  the  act 
is  or  is  not  in  derogation  of  any  constitutional  provision, 
the  suit  could  not  have  been  maintained,  in  so  far  as  it 
sought  to  adjudicate  the  rights  of  the  parties  to  the 
waters  of  this  stream,  unless  the  common  law  right  of 
riparian  owners  to  an  uninterrupted  flow  of  the  water  of 
a  stream  through  or  past  their  realty  does  not  obtain  in 
this  state.  It  is  conceded  that  if  the  common  law  princi- 
ple applicable  to  riparian  proprietors  exists,  then  Hall 
had  the  right,  at  least  by  prescription,  to  the  full  flow  of 
the  water  of  this  stream  into  his  mill  pond.  But  it  is 
contended  that  this  common  law  doctrine  is  not  in  force 
here;  first,  because  it  is  not  applicable  to  conditions  that 
obtain  in  this  jurisdiction;  and  second,  because  it  was 
abrogated  by  the  law  of  1877.  To  the  first  arguiilent  we 
answer  that  this  court  has  a  number  of  times  approved 
and  recognized  the  common  law  rule  relative  to  the 
rights  of  riparian  owners  {Clark  v.  Cambridge,  45  Nebr., 
798 J  OiU  V.  Lydicli,  40  Nebr.,  508;  Eidemiller  Ice  Go.  v. 
Chithrie,  42  Nebr.,  238),  and  has  no  doubt  that  that  is 
the  proper  rula  Nor  can  we  understand  how  the  act 
of  1877  (Session  Laws,  1877,  p.  168)  in  anj^  degree 
either  repealed  op  modified  the  common  law  pule  re- 
lating to  riparian  rights.  Such  rights  are  not  referred 
to  in  the  act,  either  directly  or  by  implication,  the  act 
being  merely  an  authorization  of  the  owners  of  canals 
constituted  for  public  purposes  to  condemn  for  right  of 
way  and  to  mortgage  their  property.  In  no  manner  does 
it  seem  to  touch  ui)on  the  rights  of  riparian  owners, 
nor  had  it  the  effect  claimed  by  appellant  of  establishing 
the  separate  ownership  of  land  and  water  in  the  state  of 
Nebraska.  Immediately  after  its  passage,  the  rights  of 
riparian  owners  stood  exactly  where  they  did  immedi- 
ately prior  thereto,  and  the  common  law  rule  which  ob- 
tained then,  now  exists.    This  ^ct  of  X877  not  having 
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abrogated  the  common  law  rule,  appellant  is  unable  to 
make  good  any  claim  of  right  under  the  irrigation  act« 
of  either  1889, 1893  or  1895,  for  the  reason  that  said  HaJl 
had  acquired  a  vested  right  to  the  flow  of  the  water  in 
said  stream  by  prescription,  he  having  erected  his  dam 
across  said  stream  more  than  ten  years  prior  to  the  com- 
mencement of  this  suit,  and  having  maintained  and  used 
it  as  a  mill  dam  continuously. 

On  the  oral  argument  it  was  suggested  that  we  estab- 
lish a  rule  for  the  western  portion  of  this  state  relative  to 
riparian  rights  different  from  that  declared  in  former  de- 
cisions of  this  court;  in  other  words,  that  we  hold  that 
while  the  common  law  rule  might  obtain  in  the  eastern 
portion  of  the  state,  where  the  annual  i-ainfall  is  sufficient 
to  mature  crops,  yet  in  the  western  portion,  where  irriga- 
tion is  a  necessity,  it  does  not  exist,  not  being  applicable 
to  local  conditions.  A  single  suggestion  will  expose  the 
futility  of  such  an  attempt  to  adjust  the  law  to  varying 
climatic  conditions  of  the  same  jurisdiction.  It  is  well 
known  that,  beginning  with  the  eastern  line  of  the  state, 
the  annual  amount  of  rainfall  steadily  diminishes  until 
the  western  line  of  the  state  is  reached.  But  can  any  one 
tell  at  what  particular  point  in  the  state  the  common  law 
rule  applicable  to  riparian  owners  would  cease  and  the 
rule  said  to  be  better  applicable  to  the  less  favored  por- 
tions of  the  state  would  begin?  Such  a  rule  would  merely 
tend  to  breed  "confusion  worse  confounded,"  and  would 
be  an  assumption  of  legislative  powers  by  this  court,  in- 
hibited by  the  constitution. 

Without  adverting  at  length  to  another  question 
argued  by  counsel,  we  might  say  that  we  are  of  the 
opinion  that  the  lower  court  did  not  err  either  in  refusing 
an  injunction  to  appellant  as  against  Hall,  or  in  granting 
one  in  his  favor  as  against  it.  There  is  no  evidence  of 
record  sufficient  to  justify  the  lower  court  in  drawing  the 
conclusion  that  Hall  was  threatening  to  or  would  attempt 
to  destroy  appellant's  property.  There  was,  however, 
evidence  on  which  to  base  the  injunction  against  appel- 
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lant,  the  evidence  having  established  the  fact  that  Hall 
was  a  riparian  proprietor  and  that  appellant  was  divert- 
ing the  water  from  his  mill  pond  and  dam.  He  was  en- 
titled to  this  relief  upon  his  cross-petition,  and  the  lower 
court  was  justified  in  granting  it. 

Without  discussing  the  case  further,  we  are  of  the 
opinion  that  the  decree  of  the  lower  court  was  right,  and 
it  is  therefore 

AFPrRMBD. 


William  A.  Paxton  bt  al.  v.  State  of  Nebraska- 

FlLBD  NoinsMBES  21, 1900.    No.  10,977. 

1.  Pleading^  as  Evidence.    Pleadings  may  be  introduced  as  evidence 

in  actions  other  than  those  wherein  they  were  filed,  as  ad- 
missions against  interest.    Paxton  v.  State,  59  Nebr.,  460. 

2.  Conflicting   Evidence:    DiRECTiNa   Verdict.     Conflicting   evidence 

is  for  the  jury  to  weigh,  and  when  there  is  a  conflict  in  evi- 
dence upon  a  material  issue,  it'  is  error  to  direct  a  verdict  for 
either  party. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Fawcett,  J.  Rehearing  of  case  reported 
in  59  Nebr.,  460.    Former  judgment  of  reversal  sustained. 

John  G.  GoiciUj  Frank  T,  Ransom,  Robert  Ryan^  Frank 
Irvine  and  E.  E.  Brown,  for  plaintiffs  in  error. 

Constantine  J.  Smyth,  Attorney/  General,  Willis  D.  Oldham, 
Deputy,  Ed.  P.  Smith,  James  Manahan  and  E.  M.  Bartlett, 
contra. 

NORVAL,  C.  J. 

At  a  former  term  an  opinion  prepared  by  Judge  Sul- 
MVAN  was  filed  announcing  the  reversal  of  the  judgment 
of  the  district  court.  59  Nebr.,  460.  On  application  of 
the  attorney  general  a  rehearing  was  granted,  and  the 
cause  has  been  again  submitted  for  our  consideration. 
Tb^  reyersal  waa  predicated  on  the  sole  ground  that  the 
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trial  court  committed  an  error  in  directing  a  verdict  for 
the  state  for  the  full  amount  of  its  claim.  It  is  with  this 
ruling  alone  that  we  shall  now  deal.  It  will  be  remem- 
bered that  the  action  was  on  the  official  bond  of  Bartley 
for  his  second  term  as  state  treasurer.  The  attorney 
general,  for  and  on  behalf  of  the  state,  instituted  another 
action  in  the  district  court  of  Lancaster  county  to  recover 
on  the  bond  of  Bartley  given  for  his  first  official  term. 
The  state,  in  the  cause  now  before  us,  contends  that  the 
moneys  in  controversy  herein  were  embezzled  by  Bartley 
during  his  second  or  last  term,  and  introduced  evidence 
in  support  thereof,  including  the  books  in  the  state  treas- 
urer's office  which  purport  to  state  the  amount  of  public 
moneys  with  which  Bartley  was  chargeable  at  the  close 
of  his  first  term.  The  state  relied,  in  part  at  least,  upon 
the  balance  so  shown  on  that  date,  together  with  the 
amount  of  receipts  and  subsequent  disbursements  of  the 
office,  to  establish  that  the  defalcation  occurred  during 
the  term  for  which  the  bond  in  suit  was  given.  On  the 
other  hand,  the  defendants,  as  tending  to  prove  that  a 
part  of  the  money  in  suit  was  embezzled  by  Bartley 
under  his  first  term,  and  for  which  the  second  set  of 
sureties  are  not  liable,*  introduced  in  evidence  a  tran- 
script of  the  record  of  the  district  court  of  Lancaster 
county  disclosing  the  institution  and  pendency  of  the 
action  of  the  state  against  Bartley  and  his  first  term 
bondsmen  for  an  alleged  shortage  of  over  f300,000. 
That  action  was  instituted  by  the  attorney  general  under 
the  directions  of  the  governor,  and  the  petition  was  veri- 
fied by  the  attorney  general.  This  was  an  admission  by 
the  state  that,  as  to  the  amount  of  paiblic  moneys  claimed 
in  the  petition  filed  in  Lancaser  county  district  court, 
Bartley  had  embezzled  during  his  first  term,  and  that  a 
right  of  action  existed  in  that  regard  in  favor  of  the  state 
against  his  first  term  bondsmen.  With  the  proofs  before 
the  court,  the  admission  of  the  transcript  or  the  record  of 
the  district  court  of  Lancaster  county  was  evidence  tend- 
ing to  show  that  a  part  of  the  money  sought  to  be  re- 
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covered  in  the  case  at  bar  was  not  embezzled  during 
Bartley's  second  term;  hence  the  district  court  erred  in 
directing  the  jury  to  return  a  verdict  for  the  state  for  the 
full  amount  claimed  in  the  petition  in  this  cause.  There 
is  no  escaping  this  conclusion.  The  judgment  of  reversal 
IS  adhered  to. 

Reversed. 

HoLOOMB,  J.,  took  no  part  in  the  above  opinion. 


State  of  Nebraska,  ex  rel.  John  O.  Ybiser,v.Beecher 
HiGBY,  City  Clerk. 

Filed  November  21, 1900.    No.  11,210. 

Error  Proceeding:  Final  Order.  Error  proceeding  can  only  be 
prosecuted  after  the  rendition  of  a  final  order  or  judgment  in 
the  cause. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Slabaugh,  J.    Dismissed. 

John  0.  Teiser,  relator,  for  himself. 

W.  J.  Connelly  contra. 

NORVAL,  0.  J. 

John  O.  Yeiser  instituted  in  the  district  court  of  Doug- 
las county  a  proceeding  in  mandamus  to  compel  the  re- 
spondent, Beecher  Higby,  city  clerk  of  the  city  of  Omaha, 
to  submit  to  the  electors  of  said  city  a  proposed  ordi- 
nance of  said  city,  under  the  provisions  of  chapter  32, 
Session  Laws,  1897,  popularly  known  as  the  initiative 
ajttd  referendum  act.  In  the  application  for  the  writ  it 
was  alleged,  among  other  things,  that  on  the  30th  day  of 
August,  1898,  a  petition  signed  by  over  fifteen  per  cent 
of  the  duly  qualified  voters  of  the  city  of  Omaha,  con- 
taining a  demand  that  an  ordinance  adopting  the  pro- 
visions of  said  chapter  32  be  passed  by  the  mayor  and 
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city  council  or  submitted  to  a  vote  of  the  electors  of  the 
city  of  Omaha,  was  filed  with  respondent;  that  said 
petition  contains  3,104  signatures  of  the  voters  of  the  city 
of  Omaha,  as  shown  by  the  affidavit  attached  to  said  peti- 
tion made  by  ten  of  said  petitioners,  stating  under  oath 
that  they  themselves  were  duly  qualified  voters  residing 
BB  stated  after  their  signatures,  and  that  they  believed 
all  the  signatures  to  such  petition  to  be  genuine.  A 
purported  copy  of  said  petition  is  set  out,  following 
which  it  is  alleged  that  said  resi)ondent  submitted  to 
the  mayor  and  city  council  a  certified  copy  of  said  pro- 
posed ordinance;  that  the  said  council  refused  to  pass  the 
same;  that  respondent  refuses  to  submit  said  proi>osed 
ordinance  to  the  voters  of  said  city,  etc.,  and  will  not  do 
so  unless  compelled  by  the  order  of  said  court;  and  pray- 
ing for  a  writ  of  mandamus  to  issue,  etc.  Upon  this  ap- 
plication an  order  to  show  cause  was  duly  issued,  and 
thereafter  said  respondent  made  and  filed  a  lengthy  re- 
turn and  answer,  which  we  do  not  deem  necessary  to  set 
out  in  this  connection.  This  answer  and  return  relator 
moved  to  strike  from  the  files,  as  being  frivolous  and 
made  for  delay,  which  motion  was  overruled  by  Judge 
Slabaugh.  Relator  then  filed  a  demurrer  to  said  answer 
and  return,  which  the  judge  declined  to  consider,  the 
same  having  been  called  up  in  vacation,  but  did  refuse  to 
grant  the  writ  as  prayed,  and  ordered  the  costs  of  the 
proceeding  taxed  to  relator.  The  relator  brings  the  case 
here  for  review,  alleging  that  there  was  error  in  overrul- 
ing the  motion  to  strike  the  answer  and  return  from  the 
files,  in  refusing  to  consider  the  demurrer  to  said  return 
and  in  refusing  to  grant  the  writ 

The  proceeding  in  error  must  be  dismissed,  because  no 
final  order  or  judgment  has  been  rendered  in  the  cause 
in  the  lower  court  The  court  refused  to  grant  the  writ, 
but  the  proceeding  has  not  been  dismissed  out  of  the  dis- 
trict court.  So  far  as  this  record  discloses,  this  cause  is 
still  pending  in  the  district  court,  and  the  peremptory 
writ  prayed  for  may  yet  be  granted  or  allowed.    Error 
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proceeding  can  not  be  prosecuted  before  a  final  order  or 
judgment  has  been  entered  in  a  cause.  Strawn,  Supreme 
Court  Practice,  86-91,  and  cases  there  cited.  The  petition 
in  error  is,  therefore, 

Dismissed. 


FmsT  National  Bank  op  Plattsmouth,  appellee,  v.   io^767| 


Fbanois  N.  Gibson  bt  al.,  appellant. 

Filed  Noyembeb  21, 1900.    No.  11,586. 

1.  Pleading:   Denial:    Negative  Pregnant.    A  denial  that  plaintifl 

"is  a  corporation  duly  organized  as  a  national  bank  under  the 
act  of  congress  of  June  3,  1864,  or  any  other  act**  does  not  put 
in  issue  the  plaintiffs  corporate  existence. 

2.  Judgment  Creditor:  Execution:    Keturn  Nulla  Bona:    Removal 

OF  Obstructions:  Suit  in  Equitt.  A  judgment  creditor,  after 
an  execution  has  been  issued  and  returned  nulla  hona,  may 
maintain  a  suit  in  equity  to  make  his  judgment  effective  as  a 
lien  upon  land,  by  removing  obstructions  calculated  to  make 
an  execution,  sale  unproductive. 

3.  Satisfaction  of  Judgment:    Assignment  After  Payment.    A  Judg- 

ment is  extinguished  when  it  is  paid  by  one  who  is  primarily 
liable  for  its  satisfaction.  It  can  not,  when  so  paid,  be  kept 
alive  by  assignment  to  a  third  person. 

4.  Void  Judgment:    Sale  of  Real  Estate  Under:    Knowledge  of 

Purchaser.  A  sale  of  real  estate  under  a  void  judgement  does 
not  divest  the  owner's  title,  nor  confer  any  rights  upon  a  pur- 
chaser who  buys  with  knowledge  of  the  facts  which  render  the 
judgment  void. 

5.  Purchaser  of  Beal  Estate:  Title  of  Grantor:    Apparent  Owner- 

ship. A  purchaser  of  real  estate  acquires  only  the  title  which 
his  grantor  had  at  the  time  of  the  sale,  unless  he  bought  and 
paid  for  the  property  on  the  faith  of  an  apparent  ownership 
upon  which  he  was,  under  the  law,  justified  in  relying. 

6.    :  :  Real  Owner:    Purchaser  Bona  Fids.    One 

who  has  bought  property  from  a  person  who  was  the  appar- 
ent, but  not  the  real  ovvmer  thereof,  must,  in  a  contest  with  the 
real  owner  or  those  claiming  through  or  imder  him,  allege  and 
prove  that  he  was  a  hona  fide  purchaser. 

7.  Decree:     Modification:    Reversal:    Person    Not    Prejudicially 

Affected.  A  party  who  is  not  prejudically  affected  by  a  judg- 
ment or  decree  can  not  secure  its  modification  or  reversal. 


64 
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Appeal  from  the  district  court  of  Oass  county.  Heard 
below  before  Jessen,  J.    Afflrmed. 

Byron  Clark,  0.  A.  Rawls,  J,  H.  Haldeman  and  8.  J. 
Tuttle,  for  appellant 

A.  N.  Sullivauy  contra. 

Sullivan,  J. 

This  action  was  brought  by  the  First  National  Bank  of 
Plattsmouth  against  John  M.  Carter,  Benjamin  A.  Gib- 
son and  Francis  N.  Gibson  to  enforce  a  judgment  lien 
against  cert;ain  real  estate  in  Cass  county.  It  is  conceded 
that  Carter  was,  ld  1887,  the  owner  of  the  property  in 
question  which  was  at  that  time  subject  to  the  lien  of 
two  judgments,  one  in  favor  of  Beardsley  &  Clark,  re- 
covered in  1883,  the  other  in  favor  of  the  bank,  recovered 
in  1886.  It  is  also  conceded  that  there  was  a  sale  of  the 
property  under  the  first  judgment;  that  Benjamin  A. 
Gibson  was  the  purchaser  at  such  sale,  and  that  he 
afterguards  conveyed  to  his  brother,  Francis  N.  Gibson, 
the  title  obtained  by  the  sheriff's  deed.  The  petition 
charges  that  the  judgment  in  favor  of  Beardsley  &  Clark 
had  been  fully  paid  by  Carter  before  the  judicial  sale,  and 
that  such  sale  and  the  subsequent  conveyance  to  the  ap- 
pellant were  coUusively  made  for  the  purpose  of  divest- 
ing the  plaintiflE's  lien  and  preventing  the  enforcement 
of  the  same.  These  allegations  were  denied,  but  tlie  court 
found  all  the  issues  in  favor  of  the  bank  and  rendered  a 
decree  providing  for  the  satisfaction  of  the  bank's  judg- 
ment by  a  sale  of  the  land  which  appellant  claims  to 
own  by  virtue  of  the  deed  from  his  brother,  Benjamin. 

One  of  the  reasons  assigned  for  a  reversal  of  the  judg- 
ment is  that  the  bank  has  not  shown  that  it  i)osse8se8 
legal  capacity  to  sue.  The  petition  states  that  "plaintiff 
is  a  corjwration  duly  organized  as  a  national  bank  under 
the  act  of  congress  of  June  3,  1864,  and  the  acts  amend- 
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ing  the  same."  The  defendants  in  their  answer  "specific- 
ally deny  that  the  plaintiff  is  a  corporation  duly  organ- 
ized as  a  national  bant  under  the  act  of  congress  of  June 
3, 1864,  or  any  other  act."  This  denial  is  faulty;  it  implies 
that  the  bank  was  incorporated,  but  denies  that  its  in- 
corporation was  legal.  Discussing  a  similar  question  in 
State  V.  Board  of  County  Commissioners^  53  Nebr.,  767,  771, 
we  said:  ^^his  denial  is  a  mere  negative  pregnant.  It 
does  traverse  the  corporate  existence  of  the  relator,  but 
only  the  regularity  of  the  proceedings  by  which  it  was 
incorporated." 

It  is  contended  that  this  action  can  not  be  maintained 
because  it  does  not  appear  that  the  bank  has  exhausted 
its  legal  remedies.  An  execution  was  issued  and  re- 
turned unsatisfied.  Nothing  more  could  be  done  without 
the  aid  of  equity.  The  judgment  was  a  lien  on  the  land, 
and  the  plaintiff  had  the  undoubted  right  to  make  his  lien 
effective  by  removing  obstructions  which  were  well  cal- 
culated to  make  an  execution  sale  unproductive.  Keene 
V.  Sallenhach,  15  Nebr.,  200;  Kennard  v.  Hollenheck,  17 
Nebr.,  362;  First  Nat.  Bank  v.  HoUerin,  31  Nebr.,  558;  3 
Pomeroy,  Equity  Jurisprudence,  sec.  1415. 

Appellant  claims  to  be  an  innocent  purchaser  and  en- 
titled to  protection  as  such.  We  think  the  court  rightly 
found  on  the  evidence  that  he  was  not  an  innocent  pur- 
chaser. It  might,  however,  have  reached  that  conclusion 
from  an  inspection  of  the  pleadings.  The  judgment  in 
favor  of  Beardsley  &  Clark  having  been  paid  by  Carter 
before  the  sale  to  Benjamin  A.  Gibson,  such  sale  was 
absolutely  void  and  vested  no  title  in  the  purchaser. 
It  is  a  well  settled  proposition,  subject  to  some  exceptions 
not  necessary  to  be  here  noted,  that  a  judgment  is  ex- 
tinguished when  it  is  paid  by  one  primarily  liable  for  its 
satisfaction.  It  can  not,  when  so  paid,  be  kept  alive  even 
by  assignment  to  a  third  person,  as  was  done  in  this  case. 
Henry  &  Coatsworth  Co.  v.  Halter,  58  Nebr.,  685.  The  sale 
under  the  Beardsley  &  Clark  judgment  being  entirely 
null,  it  did  not  divest  Carter's  title;  he  still  continued  to 
53 
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be  the  owner  of  the  land.  The  appellant  acquired  noth- 
ing by  his  purchase,  not  even  possession  or  the  right 
thereto.  Had  be  bought  and  paid  for  the  property  on  the 
faith  of  his  brother's  apparent  ownership,  he  would  have 
obtaine^d  a  good  title;  but  this  he  did  not  do.  At  lea^t 
he  has  neither  alleged  nor  proved  any  facts  from  which 
it  might  be  inferred  that  he  acquired  by  the  purchase  a 
better  title  than  his  grantor  had.  Under  the  doctrine  of 
Arlinfjton  State  Bank  v.  Paulsen,  57  Nebr.,  717,  and  Upton 
t\  BctiSj  59  Nebr.,  724,  appellant  has  failed  to  show  that 
he  lias  any  right  to,  or  interest  in,  the  property,  or  that  he 
is  in  any  way  prejudicially  affected  by  the  judgment 
which  lie  asks  us  to  reverse.  If  the  judgment  recovered 
in  1886,  and  which  is  the  basis  of  this  suit,  became  dor- 
mant before  the  tiiaJ,  the  decree  revived  it  and  made  it  a 
lien  upon  Carter's  land.  To  that  land  neither  of  the  Gib- 
sons ever  had  any  valid  claim  or  title,  and  consequently 
Francis  has  lost  nothing  by  the  decision  of  which  he 
complains. 

We  have  not  found  it  necessary  to  dispose  of  the  con- 
tention that  the  defendants  gained  an  advantage  by  rea- 
son of  the  bank's  failure  to  issue  execution  on  its  judg- 
ment duiiiig  the  pendency  of  the  suit  to  enforce  it.  Not- 
withstanding the  authorities  cited  by  appellant's  counsel, 
the  writer  is  not  quite  ready  to  subscribe  to  the  doctrine 
that  a  court  of  equity  should  reward  the  defendants  for 
the  perseverance  with  which  they  pressed  upon  its  atten- 
tion a  substaneeless  and  futile  defense.  It  would  seem 
to  be  in  accordance  with  the  general  procedure  to  decide 
the  case  on  the  questions  evolved  by  the  pleadings;  and 
it  would  seem  to  be  contrary  to  all  legal  analogies  to 
permit  a  party  to  i)rofit  by  an  unwarranted  and  litigious 
resistance  of  his  adversary's  suit.  Dempsey  v.  Bu>th,  18 
Ohio  St.,  376;  Lawrence  v,  Belger,  31  Ohio  St.,  175;  City  of 
Vincinnaii  v.  Hafcr,  49  Ohio  St.,  60.    The  judgment  is 

Affiraied. 
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Michael  Farrell,  appellee,  v.  Austin  Bouck  et  al.,     

'  eO   771 

APPELLANTS.  tfl    876 

Fn^ED  NOVEMBEB  21, 1900.     No.  9,306. 

1.  Mistake  of  Fact:   Neglect  op  Legal  Duty.    A  mistake  of  fact  is 

a  mistake  not  caused  by  the  neglect  of  a  legal  duty  on  the  part 
of  the  person  making  the  mistake. 

2.  CSulpable  Inertness:   Loss  of  Valuable  Right:    Relief  in  Equity. 

One  who  fails,  through  culpable  inertness,  to  make  inquiry 
when  it  is  his  duty  to  inquire,  and  by  reason  of  such  failure 
loses  a  valuable  right,  is  not  entitled  to  relief  in  equity  on  the 
ground  of  mistake. 

3.  Petition  for  Belief:  Allegations:    Release  of  Mortgage:  Special 

Findings.  Where  a  petition  for  relief  on  the  ground  of  mis- 
take of  fact  charges  that  false  representations  on  the  part  of 
defendant,  caused  plaintiff  to  release  a  mortgage  and  thereby 
to  lose  a  valuable  right,  a  decree  in  favor  of  plaintiff  can  not 
stand  if  the  court  makes  special  findings  intended  to  embrace 
all 'material  issues,  but  fails  to  find  that  the  fact  so  charged 
was  true. 

Appeal  from  the  district  court  of  Dixon  county.  Heard 
below  before  Evans,  J.    Reversed. 

Jay  &  Welty,  for  appellants. 

McCarthy  &  Pearson,  contra. 

SLT.LIVAN,  J. 

This  is  an  appeal  from  a  decree  of  the  district  court 
of  Dixon  county  reinstating  and  enforcing,  in  favor  of  the 
plaintifT,  Michael  Farrell,  a  real  estate  mortgage  which 
had  been,  through  a  mistake  of  fact,  canceled  and  re- 
leased of  record.  Farrell  and  the  defendant,  C.  D.  Ryan, 
were  co-sureties  upon  a  note  given  by  Austin  Bouck  to  the 
firm  of  Halstead  &  Kearney.  The  mortgage  in  question, 
which  was  executed  by  Bouck,  was  held  by  Ryan  as  an  in- 
demnity against  loss  resulting  from  his  suretyship.  After 
the  note  to  Halstead  &  Kearney  became  due  Farrell  paid 
it  and  took  from  Ryan  an  assignment  of  the  mortgage. 
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Bouck  afterwards  discharged  his  obligation  to  Farrell  by 
conveying  to  the  latter  the  mortgaged  premises;  and 
thereupon  Farrell,  in  the  usual  way,  released  the  mort- 
gage, believing  that  the  property  therein  described  was 
not  othei-wise  incumbered.  In  this  he  was  mistaken. 
Ryan  had  a  judgment  lien  upon  the  land,  and  this  lien, 
which  was  junior  to  the  mortgage,  became  a  first  lien 
when  the  mortgage  was  satisfied.  Farrell  alleged  in  his 
petition  and  testified  at  the  trial  that  when  the  assign- 
ment aforesaid  was  executed,  Ryan  represented  and  de- 
clared to  him  that  he  had  no  claim  or  demand  of  any  kind 
against  Bouck,  except  such  as  might  result  from  his 
suretyship  upon  the  Halstead  &  Kearney  note.  The  al- 
legation and  evidence  upon  this  point  were  controverted, 
and  the  issue  thus  raised  was  not  settled  by  the  special 
findings,  which  were  evidently  intended  to  embrace  all 
the  material  facts  in  dispute.  The  petition  charges  that 
the  plaintiff  was  induced  to  release  the  mortgage  by  the 
false  representations  of  Ryan;  but  the  district  court  did 
not  find  that  Ryan  made  any  representations;  it  found 
only  that  Farrell  had  no  knowledge  of  the  judgment  lien; 
and  that,  we  think,  is  not  sufficient  to  support  the  decree. 
A  mistake  of  fact  is  a  mistake  not  caused  by  the  neglect 
of  a  legal  duty  on  the  part  of  the  person  making  the  mis- 
take. The  rule  upon  this  subject  is  thus  stated  in  2  Pom- 
eroy,  Equity  Jurisprudence,  section  852:  **The  general 
doctrine  is  firmly  settled  as  one  of  the  elementary  prin- 
ciples of  the  equitable  jurisdiction,  that  a  court  of  equity 
will  grant  its  affirmative  or  defensive  relief,  as  may  be 
required  by  the  circumstances,  from  the  consequences  of 
any  mistake  of  fact  which  is  a  material  element  of  the 
transaction,  and  which  is  not  the  result  of  the  mistaken 
party's  own  violation  of  some  legal  duty,  provided  that 
no  adequate  remedy  can  be  had  at  law."  In  Story's 
Equity  Jurisprudence  the  learned  author,  after  remark- 
ing that  the  fact  with  respect  to  which  the  mistake  has 
been  made  must  be  a  material  fact,  goes  on  to  say:  "It  is 
not  however  sufficient  in  all  cases  to  give  the  party  relief 
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that  the  fact  is  material,  but  it  must  be  such  as  he  could 
not  by  reasonable  diligence  get  knowledge  of  when  he 
was  put  upon  inquiry.  For  if  by  such  reasonable  dili- 
gence he  could  have  obtained  knowledge  of  the  fact, 
equity  will  not  relieve  him,  since  that  would  Ije  to  en- 
courage culpable  negligence."  1  Story,  Equity  Juris- 
prudence, sec.  146.  It  thus  appears  to  be  a  settled  prin- 
ciple that  one  who  has  failed  to  make  inquiry  when  it 
was  his  duty  to  inquire,  is  not  entitled  to  relief  in  equity 
on  the  ground  of  mistake.  Those  who  suffer  in  conse- 
quence of  their  own  culpable  inertness  are  without 
remedy.  The  law  aids  the  vigilant,  not  the  indolent  and 
listless.  Conner  v.  Welch,  51  Wis.,  431;  Mather  v.  Jenswoldy 
72  la.,  550.  The  plaintiff  having  charged  in  his  petition 
that  the  false  representations  of  Ryan  caused  him  to  re- 
lease the  mortgage,  he  could  not  rightfully  succeed  in  the 
action  without  a  finding  that  the  fact  so  charged  was 
true.  The  cause  of  action  pleaded  was  not,  on  the  trial, 
established  by  the  proof.  The  judgment  is,  therefore, 
reversed  and  the  cause  remanded  for  further  proceed- 
ings. 

Reversed  and  remanded. 


W.  F.  Porter  et  al.  v.  Taylor  Flick  et  al. 

Filed  November  21, 1900.    No.  11,662. 

1.  Judge   at  Chambers:    Civii.  Action:     Final  Judgment:    Review. 

The  determination  of  a  civil  matter  by  a  judge  at  chambers 
is  not  final;  it  may  be  reviewed  by  an  appellate  court  in  the 
proper  proceeding. 

2.  Court:    Definition.    The  word  "court,'*  as  used  in  section  682  of 

the  Code  of  Ci\il  Procedure,  means  not  only  the  tribunal  over 
which  a  judge  presides,  but  also  the  judge  himself  when  exer- 
cising, at  chambers,  judicial  power  conferred  by  statute. 

3.  Australian  Ballot  Law:    Judicial  Authority:    Review.     The  au- 

thority given  by  the  Australian  ballot  law  (Compiled  Statutes, 
1899,  ch.  26,  sec.  137)  to  the  county  court  and  to  the  judges  of 
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the  district  and  supreme  courts  is,  in  its  nature,  judicial;  and 
the  orders  made  by  such  court  or  judge  may  be  reviewed  by 
error  proceeding. 

4.  Judicial    Cognizance:    Politicai*   Histoky.    Courts   will   take  ju- 

dicial cognizance  of  the  political  history  of  the  state. 

5.  Legisla'ftve  Purpose.     The  legislative  purpose  in  forbidding  the 

adoption  and  use  of  an  old  party  name  by  a  new  political  or- 
ganization (Compiled  Statutes,  1899,  qh.  26,  sec.  131)  was  to 
avoid  confusion  in  voting  and  to  prevent  fraud  at  elections;  to 
enable  the  elector  to  express,  with  certainty,  his  real  choice  of 
candidates,  and  to  eliminate,  as  far  as  possible,  from  the  bal- 
lot, whatever  might  tend  to  deceive  him  into  casting  a  vote 
ctmtrary  to  his  intention  and  for  persons  to  whona  he  is  op- 
posed. 

6.  Australian  Ballot  Law:   New  Party:    Old  Name.     Section  131  of 

the  Australian  ballot  law  (Compiled  Statutes,  1899,  ch.  26)  for- 
bids a  new  political  organization  from  using  an  old  party  name, 
although  such  name  is  the  one  by  which  it  is  generally  and 
popularly  known,  and  not  the  name  which  the  officers  of  its 
convention  have  certified  to  the  secretary,  of  state  for  use  upon 
the  official  ballot. 

7.  People's  Independent  Party:    Populist:     Synonyms:     New  Pabtt. 

The  People's  Independent  party  having  been  generally  and 
popularly  known  in  this  state  as  the  "Populist  Party,"  that 
name  can  not  be  adopted  and  used  by  a  new  political  organi- 
zation. 

Error  to  the  district  court  for  Lancaster  county. 
Tried  below  before  Holmes,  J.    R^ersed. 

T.  J.  Doyle,  A.  8.  Tibbets  and  M,  F.  Harrington,  for 
plaintiffs  in  eiTor. 

Bluir  &  Richardson,  contra. 

Sullivan,  J. 

This  proceeding  in  error  brings  here  for  review  an 
order  made  at  chambers  by  Hon.  E.  P.  Holmes,  one  of 
the  judges  of  the  district  court  for  the  third  judicial  dis- 
trict, reversing  a  decision  of  the  secretary  of  state  touch- 
ing the  right  of  a  new  political  organization  to  use  the 
party  name  which  it  had  adopted.  Defendants  in  error 
contend  that  this  court  haa  no  appellate  jurisdiction  in 
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this  class  of  cases,  and  that  this  proceeding  must,  for 
that  reason,  be  dismissed.  The  argument  is  (1)  that  the 
legislature  has  made  no  provision  for  reviewing  decis- 
ions made  at  chambers  by  Judges  of  the  district  court; 
and  (2)  that  the  intention  of  the  law  is  that  orders  like 
the  one  here  in  question  shall  not  be  subject  to  revision. 
If  the  decision  of  Judge  Holmes  was  a  judicial  decision, 
there  can  be  no  doubt  about  the  authority  of  this  court 
to  review  it.  The  constitution  provides  (sec.  23,  art.  6.) : 
"The  several  judges  of  the  courts  of  record  shall  have 
such  jurisdiction  at  chambers  as  may  be  provided  by 
law."  And  section  24  of  the  bill  of  rights  declares:  "The 
right  to  be  heard  in  all  civil  cases  in  the  coui-t  of  last 
resort,  by  appeal,  error,  or  otherwise,  shall  not  be  de- 
nied." These  provisions  considered  together  make  it  plain 
that  the  determination  of  a  civil  matter  by  a  judge  at 
chambers  is  not  final.  The  Code  of  Civil  Procedure  (sec. 
582)  provides:  "A  judgment  rendered  or  final  order  made 
by  the  district  court  may  be  reversed,  vacated,  or  mo<lified 
by  the  supreme  court,  for  en^ors  appearing  on  the  record." 
The  word  "court,"  as  here  used,  has  always  been  con- 
strued to  mean,  not  only  the  tribunal  over  which  a  judge 
presides,  but  the  judge  himself  when  exercising,  at  cham- 
bers, judicial  power  conferred  by  statute.  Smith  v.  State, 
21  Kebr.,  552;  Clark  v.  State,  24  Nebr.,  2G3;  In  re  Van 
Sciever,  42  Nebr.,  772;  Horton  v.  State,  60  Nebr.,  701. 

We  will  now  consider  the  cKaracter  of  the  power  con- 
ferred upon  the  judiciary  by  section  137  of  the  Australian 
ballot  law.  (Compiled  Statutes,  1899,  ch.  26.)  So  far  as 
material  to  this  inquiry  the  section  reads:  "All  certifi- 
cates of  nomination  which  are  in  apparent  conformity 
with  the  provisions  of  this  act  shall  be  deemed  to  be  valid, 
unless  objection  thereto  shall  be  duly  made  in  writing 
within  three  days  after  the  filing  of  the  same.  In  case 
such  objection  is  made,  notice  thereof  shall  forthwith  be 
mailed  to  all  candidates  who  may  be  affected  thereby, 
addressed  to  them  at  their  respective  places  of  residence 
as  given  in  the  certificate  of  nomination.    Objections  to 
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use  of  party  name  may  also  be  made  and  passed  upon  in 
the  same  manner  as  objections  to  certificates.  The  officer 
with  whom  the  original  certificate  was  filed  shall  in  the 
first  instance  pass  upon  the  validity  of  such  objection, 
and  his  decision  shall  be  final,  unless  an  order  shall  be 
made  in  the  matter  by  a  county  court,  or  by  a  judge  of 
the  district  court,  or  by  a  justice  of  the  supreme  court  at 
chambers,  on  or  before  the  Wednesday  preceding  the 
election.  Such  order  may  be  made  summarily  upon  ap- 
plication of  any  party  interested,  and  upon  such  notice 
as  the  court  or  judge  may  require.  The  decision  of  the 
secretary  of  state,  or  the  order  of  the  judge,  or  supreme 
court  justice  revising  such  decision,  shall  be  binding  on 
all  other  county,  municipal,  or  other  officers  with  whom 
certificates  of  nomination  are  filed."  That  the  authority 
given  by  this  statute  to  the  county  court  and  to  the 
judges  of  the  district  and  supreme  courts  is  in  its  na- 
ture judicial,  we  are  entirely  satisfied.  It  is  to  be  pre- 
sumed that  the  legislature  intended  to  enact  a  constitu- 
tional law,  and  it  is  evident  that  this  law  would  not  be 
constitutional  if  the  power  conferred  by  it  upon  the  ju- 
diciary is  a  non- judicial  power.  "The  powers  of  the  gov- 
ernment of  this  state,"  says  the  constitution,  "are  divided 
into  three  distinct  depai*tments,  the  legislative,  execu- 
tive and  judicial,  and  no  person  or  collection  of  persons 
being  one  of  these  departments,  shall  exercise  any  power 
properly  belonging  to  either*  of  the  others,  except  as  here- 
inafter expressly  directed  or  permitted."  Constitution, 
art.  2.  There  being  no  express  direction  or  permission 
which  would  make  the  power  in  question  an  exception  to 
the  general  rule,  the  conclusion  is  inevitable  that  the  leg- 
islature intended  to  give  the  judicial  officers  mentioned 
in  the  statute,  an  authority  wl\ich  they  might  lawfully 
exercise  and  none  other.  In  other  states  the  courts  have, 
under  similar  statutes,  exercised  a  revisory  jurisdiction 
over  the  decisions  of  ministerial  officers  charged  with  the 
duty  of  preparing  the  official  ballot.  People  v.  District 
Court,  23  Colo.,  150;  Leighton  v.  Bates,  50  Pac.  Rep.  [Colo.], 
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856;  Schuler  v.  Hogan,  168  111.,  369;  Fernhacher  v.  Roosevelt, 
90  Hun  [N.  Y.],  441. 

Having  concluded  that  the  case  is  properly  before  us, 
we  proceed  now  to  determine  the  single  question  of  sub- 
stantive law  presented  by  the  record.  Section  131  of 
chapter  26,  Compiled  Statues,  1899,  declares:  "Electors 
may  form  new  parties  and  hold  their  state,  district, 
county,  precinct  or  municipal  conventions  and  nominate 
candidates  for  office.  They  shall  not  adopt  any  of  the  old 
party  names  nor  any  part  thereof,  and  when  such  elec- 
tors to  the  number  of  two  hundred  participate  in  a  state 
convention,  or  fifty  in  a  congressional,  district  or  county 
convention,  or  twenty-five  in  any  precinct,  city,  village  or 
ward  convention,  they  may  make  party  nominations  for 
either  state  or  congressional,  county,  district,  precinct, 
municipal  or  ward  offices,  but  the  cei*tificate  of  nomina- 
tion shall  contain  the  name  of  the  new  party  that  said 
electors  may  have  adopted,  and  shall  state  in  addition  in 
the  certificate  of  nomination  required  to  be  filed  by  sec- 
tion one  hundred  and  twenty-nine  of  this  act,  as  the  case 
may  require,  that  said  new  party  had  at  least  two  hun- 
dred persons  participating  in  said  state,  fifty  in  said  con- 
gressional, district,  county  or  municipal  convention,  and 
at  least  twenty-five  in  said  precinct,  ward,  or  village  con- 
vention, and  when  otherwise  in  conformity  to  law  may 
be  filed  with  the  respective  officers  as  provided  by  section 
one  hundred  and  twenty-nine  of  this  act."  The  name 
adopted  by  the  new  political  organization  at  its  conven- 
tion held  in  Grand  Island  on  July  20,  1900,  and  certified 
as  required  by  law,  was  "Populist."  To  the  use  of  this 
name  objection  was  seasonably  made  on  behalf  of  can- 
didates nominated  by  the  People's  Independent  party; 
and  the  secretary  of  state,  after  having  accorded  the 
parties  in  interest  a  full  hearing,  sustained  the  protest 
and  decided  that  the  new  party  should  be  designated 
upon  the  official  ballot  as  "Mid-Road  Populist."  This 
decision  was,  in  an  appropriate  proceeding,  set  aside  by 
Judge  Holmes,  who  held  that  the  new  party  was  entitled 
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to  use,  for  the  purposes  of  the  election,  the  name  which 
it  had  adopted.  We  think  that  while  the  decision  of  the 
secretary  of  state  may  not  have  been  entirely  right,  that 
of  Judge  Holmes  was  altogether  wrong.  The  legislative 
pui-pose  in  forbidding  the  adoption  and  use  of  an  ohl 
party  name  by  a  new  political  organization,  was  to  avoid 
confusion  in  voting  and  to  prevent  fraud  at  elections;  to 
enable  the  elector  to  express,  with  certainty,  his  real 
choice  of  candidates,  and  to  eliminate,  as  far  as  possible, 
from  the  ballot  whatever  might  tend  to  deceive  or  delude 
him  into  casting  a  vote  contrary  to  his  intention  and  for 
persons  to  whom  he  is  opposed.  That  this  is  the  design 
and  intention  of  the  law  seems  to  be  conceded,  but  coun- 
sel for  defendants  in  error  claim  that  the  legislative  in- 
terdict goes  only  to  the  old  party  name  which  is  certified 
by  the  convention  of  an  existing  paily  to  the  proper 
officer  for  the  purpose  of  being  placed  upon  the  official 
ballot.  We  can  not  accept  this  view  of  the  matter;  in- 
deed we  think  it  is  not  entitled  to  serious  consideration. 
Where  there  is  room  for  judicial  interpretation  it  should 
be  always  assumed  that  the  legislature  intended  to  em- 
ploy means  adequate  to  the  attainment  of  its  purpose; 
and  the  courts  should,  in  cases  of  doubt,  adopt  that  ex- 
position of  the  law  which  will  give  effect  tx)  the  legislative 
will  rather  than  a  construction  which  may  frustrate  or 
obstruct  it  This  court  will  take  judicial  cognizance  of 
the  political  history  of  the  state.  We  know,  judicially, 
that  the  People's  Independent  party,  from  the  date  of 
its  organization,  has  been  generally  and  popularly  known, 
here  and  elsewhere,  as  the  "Populist"  party.  In  the 
Standard  Dictionary  a  populist  is  said  to  be  "a  member 
of  the  People's  party."  The  People's  party  is  in  the  same 
work  described  as  "a  political  organization  formed  in  the 
United  States  February  22,  1892;  ♦  ♦  ♦  called  also 
Populist  party."  It  thus  appears  that  when  the  Aus- 
tralian ballot  law  was  enacted,  the  legislature  must  have 
known  that  one  of  the  existing  political  parties  in  this 
state  was  known  by  two  names,  and  as  well  known  by 
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one  as  by  the  other.  The  members  of  the  legislature  must 
have  known  too,  a  fact  of  which  no  one  else  pretends  to 
be  ignorant,  namely,  that  the  adoption  of  the  name 
"Populist"  by  a  new  party  and  the  use  of  that  name  on  the 
official  ballot  would  deceive  and  mislead  many  citizens 
who  affiliate  with  the  People's  Independent  party  and 
who  believe  in  its  doctrines  and  desire  to  vote  for  the 
nominees  of  its  conventions.  Having  with  full  knowledge 
of  existing  conditions  undertaken  to  protect  the  elective 
franchise  by  forbidding  the  use  of  an  old  party  name  by 
a  new  political  organization,  we  can  not  believe  that  the 
legislature  intended  to  limit  its  inhibition  to  the  name 
certified  to  the  secretary  of  state  by  the  officers  of  the 
nominating  convention,  and  thus  provide  an  insufficient 
safeguard  against  the  evil  apprehended. 

The  order  of  Judge  Holmes  we  believe  to  be  unwar- 
ranted, and  it  is  therefore 


NoRVAL,  O.  J.,  offered  no  opinion. 


Reversed. 


J.  McGregor  Adams,  appelLtAnt,  v.  Ralph  R.  Osgood, 

APPELLEE. 
Filed  November  21, 1900.    No.  11,344. 

1.  Void  Tax  Sale:    Irregularities:   Want  of  Authority  in  Treas- 

urer. Between  tax  sales  that  are  void  for  mere  irregularities 
and  those  that  are  void  for  want  of  authority  in  the  treasurer 
to  sell,  the  laws  of  this  state  make  no  distinction. 

2.  :    Assignment  of  Public  Right  to  Purchaser.    A  void  tax 

sale  is  effective  in  every  case  as  an  assignment  of  the  rights 
of  the  public  to  the  purchaser. 

3.  Holder  of  Certiflcate:   Subrogation.    The  holder  of  a  tax-sale  cer- 

tificate is  subrogated  to  the  rights  of  the  public  in  any  taxes 
which  he  pays  for  the  purpose  of  protecting  his  lien,  whether 
such  taxes  were  levied  before  or  after  he  became  the  owner  of 
such  lien. 

4.  :    Lien:    Foreclosure.    The  owner  of  a  tax-sale  certificate 

may  enforce  his  lien  by  an  action  in  the  nature  of  a  suit  to 
foreclose  a  real  estate  mortgage. 
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5.  Tax  Lien:     Fobeclosube:     Admission  of  Plaintiff.     An  admis- 

sion by  the  plaintiff  in  an  action  to  foreclose  a  tax  lien,  that 
taxes  for  certain  years  were  charged  against  his  property,  and 
that  he  had,  before  the  suit  was  instituted,  tendered  to  the  treas- 
urer the  amount  of  such  taxes  for  the  purpose  of  eflFecting  a 
redemption,  is,  in  the  absence  of  countervailing  proof,  suffi- 
cient to  establish  the  validity  of  the  taxes  to  which  the  ad- 
mission relates. 

6.  Valid  Tax:    Assessment:    Levy.    An  assessment  and  levy  for  gen- 

eral, revenue  are  always  evidence  of  a  valid  tax. 

7.  Validity  of  Tax:   Genebal  Revenue:    Pbesumption.    In  an  action 

involving  the  validity  of  a  tax  for  general  revenue  it  will  be 
•  presumed,  in  the  absence  of  proof  to  the  contrary,  that  the 
taxing  authorities  discharged  the  duties  imposed  upon  them, 
and  that  the  board  of  equalization  held  annual  sessions  at  the 
time  required  by  law. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Dickinson,  J.    Affirmed. 

John  L.  Webster,  for  appellant 

//.  W.  Pennock,  Charles  Rohbins,  Lambertson  d  Hall  and 
C  (7.  Marley,  contra. 

Sullivan,  J. 

This  cause  has  been  twice  decided  by  this  court  and 
twice  remanded  to  the  district  court  for  further  proceed- 
ings. Adams  v,  Osgood,  42  Nebr.,  450,  55  Nebr.,  766.  The 
plaintiff,  J.  McGregor  Adams,  charged  in  the  petition 
that  his  title  to  certain  Omaha  real  estate  was  clouded 
by  two  void  tax  sale  certificates  and  other  pretended  tax 
liens  held  by  the  defendant,  Kalph  K.  Osgood.  Osgood 
answered,  alleging  that  the  certificates  and  liens  referred 
to  in  the  petition  were  valid,  and  praying  for  a  fore- 
closure of  the  same.  The  plaintiff  having  dismissed  his 
cause  of  action  after  the  first  judgment  of  reversal,  there 
was  a  trial  only  of  the  issues  formed  by  the  answer  and 
reply.  The  district  court  found  in  favor  of  the  defend- 
ant and  rendered  a  decree  of  foreclosure,  from  which 
plaiiitiflf  appeals. 
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Counsel  for  Adams  contends  that  the  sales  upon  which 
the  tax  certificates  are  based  were  prematurely  made, 
and  therefore  void.  For  the  purposes  of  this  case,  let 
that  be  conceded.  Under  our  decisions,  the  diflference 
between  a  valid  and  a  void  tax  sale,  so  far  as  the  pur- 
chaser is  concerned,  is  not  very  great.  In  either  case  he 
succeeds  to  the  rights  of  the  public;  the  lien  of  the  tax, 
for  the  non-payment  of  which  the  land  was  sold,  is  trans- 
ferred to  him;  and  so  also  is  the  lien  of  any  prior  or  sub- 
sequent tax  afterwards  paid  by  him  to  protect  his  rights 
under  the  tax  sale  certificate.  Between  sales  that  are 
void  for  mere  irregularities  and  those  that  are  void  for 
want  of  authority  in  the  treasurer  to  sell,  the  decisions 
in  this  state  make  no  distinction  whatever.  The  sale  is 
in  every  case  effective  as  an  assignment  of  the  rights  of 
the  public  to  the  jnirchaser.  Merriam  v.  Hcmple,  17  Nebr., 
345;  Roads  v.  Esiabrook,  35  Nebr.,  297;  Adanis  v.  Osgood, 
42  Nebr.,  450;  Medland  v,  Connell,  57  Nebr.,  10;  Orantv. 
Bartholom€W,57  l^ebr.,  673.  Ragan,C., discussing  the  ques- 
tion when  the  case  was  first  here,  said,  p.  463:  "Osgood, 
then,  by  virtue  of  the  purchase  he  made  of  these  lots  in 
1888,  and  by  virtue  of  the  taxes  paid  thereon  both  prior 
and  subsequent  to  that  date  to  protect  the  lien  he  ac- 
quired by  his  purchase,  became  subrogated  to  the  rights 
which  the  public  had  against  these  lots  by  virtue  of  these 
tax  liens."  It  thus  appears  to  be  settled  by  authority, 
and  as  the  law  of  the  case,  that  the  defendant  is  the 
owner  of  the  tax  liens  formerly  existing  in  favor  of  the 
public  against  lots  3  and  4  in  block  52  in  the  city  of 
Omaha.  Having  been  subrogated  to  the  rights  of  the 
public  he  is  entitled  to  enforce  his  liens  by  an  action  in 
the  nature  of  a  suit  to  foreclose  a  mortgage.  Compiled 
Statutes,  1899,  ch.  77,  art.  5,  sec.  1.  These  remarks  dis- 
pose of  the  first,  second  and  fourth  points  discussed  by 
counsel  for  appellant 

His  third  contention  is  that  the  record  does  not  show 
that  there  was  an  assessment  or  levy  for  the  year  1888. 
We  think  it  does.    The  petition,  which  was  given  in  evi- 
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dence,  contains  an  admission  that  taxes,  amounting  with 
intei'est  to  $2,573,  were  charged  against  the  plaintiflPs 
property  for  tlie  year  1880  and  subsequent  years,  includ- 
ing 1888;  and  that  the  plaintiff,  for  the  purpose  of  effect- 
ing a  redemption  from  the  certificates  of  sales  and  other 
liens  had,  before  the  commencement  of  the  action,  ten- 
dered said  sum  to  the  treasurer  of  Douglas  county.  This 
admission,  which  is  in  no  way  qualified  or  limited,  is 
sufficient,  in  the  absence  of  countervailing  proof,  to  es- 
tablish the  validity  of  the  taxes  to  which  it  refers. 

A  further  contention  on  behalf  of  appellant  is  that  a 
portion  of  the  taxes  included  in  the  decree  are  void 
because  the  board  of  equalization  was  not  in  session  in 
the  yeai's  for  which  such  taxes  were  levied.  There  is  no 
proof  that  the  board  did  not  hold  annual  sessions  as  re- 
quired by  the  statute,  and  the  presumption  is  that  it  did. 
An  assessment  and  levy  for  general  revenue  are  always 
evidence  of  a  valid  tax.  It  is  presumed  that  the  taxing 
authorities  in  making  such  an  assessment  and  levy  pro- 
ceeded according  to  law;  that  they  discharged  with 
fidelity  the  duties  imposed  upon  them  by  the  revenue  act. 
Miller  V.  llurford,  13  Nebr.,  13;  Toide  v.  HoUy  14  Nebr., 
221;  Lvuvitt  v.  Bell,  55  Nebr.,  57;  Chamberlain  Banking 
Home  r.  Woohey,  60  Nebr.,  516;  Durham  v.  People^  67  111., 
414;  Shvlhi/ville  Water  Co.  v.  People,  140  111.,  545;  2  Desty, 
Taxation,  615. 

Some  other  arguments  against  the  validity  of  defend- 
ant's liens  are  explicitly  answered  by  sections  141  and 
142,  article  1,  chapter  77,  Compiled  Statutes,  1899. 

The  judgment  is  right  and  is 

Affirmed. 


Vol.  60]  SEPTEMBER  TERM,  1900.  783 


GooB  V.  Fred  Krug  Brewing  Co. 


Anna  Goos  v.  Fred  Krug  Brewing  Company. 

FiLBD  NOVEICBEB  21, 1900.      Nos.  11,401  AI7D  11,499. 

1.  MotLon  for  New  Trial:  Jxtdqe  Who  Dm  Not  Try  Case.    The  dis- 

trict court  has  authority  to  grant  or  deny  a  motion  for  a  new 
trial  as  the  justice  of  the  case  may  require,  although  the  judge 
^idio  presides  when  the  motion  is  presented  is  not  the  one  who 
I»resided  at  the  trial. 

2.  Eridence:  Finding.    Evidence  examined,  and  found  to  support  the 

flndings  of  the  trial  court. 

Error  to  the  district  court  for  Cass  county.  Tried 
bdow  before  Ramsey,  J.  Motion  heard  by  jEsstJN,  J. 
Ajprmed. 

Mathew  Oering  and  A.  N.  Sullivan,  for  plaint i^  in  error. 

Byron  Clark  and  0.  A.  RawlSy  contra. 

SULMVAN,  J. 

When  this  case  was  formerly  before  us  (Ooos  v.  Goos,  57 
Nebr.,  294)  we  reversed  a  decree  in  favor  of  the  plaintiflf, 
Anna  Goos,  and  remanded  the  cause  to  the  district  court 
for  further  proceedings.  Another  trial  resulted  in  a  de- 
cision dismissing  the  petition  and  enforcing  the  brewing 
company's  mortgage  as  a  second  lien  upon  the  land. 
Counsel  have,  in  their  briefs,  discussed  two  points,  which 
will  be  now  considered. 

The  official  term  of  Judge  Ramsey,  before  whom  the 
cause  was  tried,  having  expired  before  the  plaintiff 
moved  for  a  new  trial,  the  motion  was  presented  to 
Judge  Jessen,  who  refused  to  allow  it.  It  is  contended 
that  the  ruling  was  necessarily  erroneous,  but  we  think 
otherwise.  The  district  court  had  authority  to  act  ju- 
dicially on  the  motion — ^to  sustain  or  deny  it,  as  the 
justice  of  the  case  might  require.  The  precise  question 
has  been  twice  adjudicated,  and  we  think  correctly,  by 
this  court  State  v.  Gaslin,  32  Nebr.,  291;  Lauder  v.  State, 
50  Nebr.,  140. 


r84  NEBRASKA  REPORTS.  [Vol.  60 


Swift  &  Co.  V.  Holoubek. 


The  findings  of  fact  were  not  unwarranted.  The  pre- 
ponderance of  the  evidence  upon  the  vital  issues  was  in 
favor  of  the  defendants;  of  that  there  can  be  no  doubt, 
and  hence  the  court,  under  the  law  as  laid  down  in  the 
former  decision,  was  manifestly  right  in  the  conclusion 
at  which  it  arrived- 

The  judgment  is 

Affirmssd. 


Swift  &  Company  v.  Frank  Holoubek. 

Filed  November  21, 1900.    No.  11,178. 

1.  Negligence:    Evidence:    Verdict.    In  an  action  for  neglig-ence  by 

■  reason  of  alleged  defective  machinery,  whereby  a  plain tilf,  who 
was  assisting  in  the  operation  of  such  machinery,  receiTes  in- 
juries resulting  in  the  loss  of  three  fingers  and  a  part  of  the 
left  hand,  heldy  that  the  evidence  of  negligence  was  suf&cieni 
to  support  the  verdict  of  the  jury. 

2.  Question  of  Fact.    HeJd,  also.  The  evidence  being  contradictory  as 

to  whether  the  machinery,  and  especially  the  part  aUeged  to 
be  defective,  was  in  all  respects  similar  and  the  same  as  like 
classes  of  machinery  in  common  and  ordinary  use,  that  the 
question  of  negligence  was  not  one  of  law  but  of  fact,  properly 
within  the  province  of  the  jury  to  determine. 

3.  Verdict:    Passion  and  Prejudice.    As  to  whether  the  verdict  Is 

so  large  as  to  make  it  apparent  that  it  was  rendered  under  the 
influence  of  passion  and  prejudice  is  not  determined. 

4.  Instructions.     The  refusal  to  give  instruction  requested   copied 

in  the  opinion,  Tield,  not  to  be  erroneous. 

5.  ■     .    The  giving  of  two  instructions  copied  in  the  opinion  JkeU 
to  be  erroneous. 

6.  Negligence:    Presumption.     Negligence  will  not  be  presumed  in 

the  absence  of  facts  and  circumstances  from  which  its  exist- 
ence may  reasonably  be  inferred;  the  presumption,  if  any  may 
be  indulged  in,  is  that  all  parties  acted  with  ordinary  care,  and 
this  presumption  continues  until  overthrown  by  evidence. 
Spears  V.  Chicago^  B.  d  Q.  R,  Co,,  43  Nebr.,  720. 

7. :     Damages:     Recovery.     Where,  in  an  action  br 

ployee  against  an  employer,  one  of  the  causes  contribntiBg 
to  the  injury  for  which  recovery  is  sought  in  damages,  being 
the  alleged  negligent  action  of  the  employer  in  pennitting  the 


I 
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floor  where  plaintiff  stood  to  become  wet  and  slippery,  a  flnd- 
ing  in  favor  of  the  plaintiff  as  to  such  act  of  negligence  can 
only  be  had  when  it  affirmatively  appears  by  proof  that  the 
employer  has  failed  in  the  exercise  o'f  reasonable  care  in  pro- 
viding the  employee  a  reasonably  safe  place  in  the  prosecution 
of  the  work  required. 

8.  Instructions:    Evidence:   Pleadings.     Instructions  to  a  Jury  are 

required  to  be  applicable  to  the  evidence  and  grounded  upon 
the  pleadings  in  a  case. 

9.  .     Instructions  which  assume  the   possible   existence   of   a 

material  fact,  to  support  which  there  is  no  evidence,  as  where 
a  question  is  submitted  as  to  the  alleged  negligence  of  a  de- 
fendant by  reason  of  the  wet  and  slippery  condition  of  the  floor 
where  the  plaintiff  stood  while  operating  a  machine  by  which 
an  injury  was  received,  and  authorizing  a  recovery  if  the  jury 
found  the  defendant  negligent  in  respect  to  the  condition  of 
the  floor,  and  there  being  no  evidence  tending  to  prove  that 
such  condition  was  an  act  of  negligence;  held,  the  giving  of 
such  instruction  to  be  erroneous. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Slabaugh,  J.    Reversed, 

I.  R.  Andrews  and  Brome  &  Burnett,  for  plaintiff  in  error. 

J.  L,  Kaley,  contra, 

HOLOOMB,  J. 

In  an  action  for  negligence,  defendant  in  error,  plain- 
tiff below,  recovered  a  verdict  and  judgment  for  the  sum 
of  111,500,  for  the  reversal  of  which  this  proceeding  in 
error  was  instituted.  Tlie  case  has  once  prior  been  before 
this  court  and  reversed  for  errors  in  instructions  given 
to  the  jury,  the  opinion  being  found  in  Sioift  v.  Holoubek, 
55  Nebr.,  228. 

The  defendant,  plaintiff  in  error,  is  a  corporation  en- 
gaged in  the  dressed  meat  business,  and  has  in  opera- 
tion in  South  Omaha  an  establishment  commonly  known 
as  a  packing  house.  The  plaintiff,  at  the  time  of  the. 
transactions  pleaded  in  the  petition,  a  boy  between  four- 
teen and  fifteen  years  of  age,  was  in  the  employ  of  the 
defendant.  At  the  time  of  the  injury  complained  of,  aad 
54 
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for  only  a  short  time  previous  thereto,  he  was  with  others 
engaged  in  operating  a  machine  for  cleaning  hog  casings 
or  enti'ails.  He  had  never  worked  with  the  machinery 
before,  and  after  being  instructed  by  those  with  whom 
he  was  working'  he  assisted  in  the  operation  of  the  ma- 
chinery, and  while  thus  at  work,  he  seems  to  have  slipped 
in  such  a  manner  as  to  throw  him  toward  the  machine, 
causing  him  to  thrust  his  hand  under  a  shield  and  into 
fcome  rapidly  revolving  knives  or  scrapers,  causing  the 
injury  which  is  made  the  basis  of  this  action- 
It  is  alleged,  in  substance,  that  the  plaintiff  was  in- 
jured by  having  three  fingers  and  a  part  of  the  left  hand 
cut  off  and  destroyed  by  revolving  knives  or  scrapers  in 
a  hog  casing  cleaning  machine,  in  the  operation  of  which 
he  waa  assisting  in  the  cleaning  of  hog  casings;  that  th<* 
machine  was  defective,  dangerous,  and  unfit  for  use. 
more  especially  in  that  the  space  between  the  shield  cov- 
ering the  revolving  knives  or  scrapers  and  the  drum  of 
said  machine  was  greater  than  it  should  have  been  if 
properly  const  minted  and  attached  to  the  maehineiy, 
thereby  allowing  plaintiff's  hand  to  be  drawn  into  and 
under  siiid  shield  and  come  in  contact  with  said  revolv- 
ing knives,  causing  the  injury  as  afoi't^aid;  that  if  the 
shield  had  been  properly  constructed  and  attached  to  the 
machinery,  the  space  between  it  and  the  drum  of  the 
machine  would  not  have  exceeded  an 'eighth  to  a  quarter 
of  an  inch,  when  in  truth  and  in  fact  the  space  was  an 
inch  or  over. 

It  is  also  alleged  that  the  defendant  was  negligent  in 
permitting  the  floor  about  the  machine  w^here  plaintiff 
stood  while  assisting  in  its  operation  to  become  wet, 
greasy,  and  slippery,  and  negligently  and  carelessly 
failed  to  provide  and  use,  or  cause  to  be  used,  salt  or 
other  suitable  substance  for  sprinkling  over  the  floor 
where  plaintiff  stood,  by  reason  of  which  plaintiff  slipped 
and  fell  forward,  thus  contributing  to  the  injury  as 
aforesaid. 

The  answer  denied  that  the  machinery  was  defective 
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or  improperly  constructed,  or  that  defendant  was  guilty 
of  negligence  in  that  respect  As  to  the  allegation  of 
negligence  in  regard  to  the  condition  of  the  floor,  it 
admitted  that  the  floor  was  wet  and  slippery  at  the 
time  of  the  accident,  but  alleged  that  such  was  the  com- 
mon and  ordinary  condition  of  the  floor  at  all  times  while 
the  machine  was  in  operation,  and  that  such  condition 
was  a  necessary  consequence  to  the  operation  of  the  ma- 
chine, and  that  it  could  not  be  operated  without  the  floor 
becoming  wet  and  slippery;  that  the  plaintiff  knew  when 
he  commenced  the  work  of  the  condition  of  the  floor,  and 
knew  that  it  was  the  usual  and  ordinary  condition  while 
the  machine  was  in  operation. 

It  is  urged  that  the  evidence  fails  to  establish  negli- 
gence on  the  part  of  the  defendant,  or  a  reasonable  in- 
ference of  negligence,  and  for  that  reason  the  verdict  and 
judgment  can  not  be  sustained,  and  that  error  was  com- 
mitted by  the  trial  court  in  not  instructing  the  jury  per- 
emptorily, as  requested  by  the  defendant,  to  return  a 
verdict  in  its  favor.  To  this  we  can  not  assent.  An  ex- 
amination of  the  evidence  convinces  us  that  it  was  suffi- 
cient, not  only  to  justify,  but  to  require,  the  submission 
of  the  question  to  the  jury  as  to  the  alleged  negligence 
of  the  defendant  with  regard  to  the  machinery  alleged 
to  be  defective  and  improperly  constructed,  by  reason  of 
which  the  plaintiff  suffered  the  injury.  Without  an  at- 
tempt at  reference  to  the  evidence  in  detail  on  this  point, 
we  deem  it  sufficient  to  say,  that  with  respect  to  the  man- 
ner of  the  construction,  arrangement,  and  attachment  of 
the  shield  covering  the  revolving  knives  or  scrapers  in 
the  machine  used  for  cleaning  the  casings,  the  whole 
record  is  pregnant  with  evidence  in  support  of  the  issues 
raised  by  the  pleadings  with  respect  to  such  matter.  The 
theory  of  plaintiff's  case  rested  upon  the  proposition,  that 
the  shield  was  improperly  and  negligently  constructed, 
and  was  attached  to  the  machinery  in  such  a  manner  as 
to  make  the  space  between  the  knives  and  the  revolving 
drum  an  inch  or  over,  and  sufficient  to  permit  the  hand  to 
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pass  into  the  rapidly  revolving  knives;  when  the  proper 
construction  would  have  allowed  but  an  eighth  to  a 
quarter  of  an  inch  space,  and  thus  prevented  the  i)068i- 
bility  of  the  happening  of  an  injury  similar  to  that  suf- 
fered by  the  plaintiff.  Evidence  was  offered  in  support 
of  his  contention  in  this  regard.  On  the  contrary,  the  de- 
fendant maintained  that  the  shield  was  properly  con- 
structed and  attached,  and  that  it  was  only  about  one 
eighth  to  one  fourth  of  an  inch  from  the  drum,  thus,  in 
effect,  conceding  that  a  proper  construction  would  leave 
a  space  only  of  the  distance  last  mentioned. 

The  evidence  shows  that  in  the  operation  of  the  ma- 
chine, the  casings  were  placed  on  a  slowly  revolving 
drum  and  passed  under  the  rapidly  revolving  knives  or 
scrapers  for  the  purpose  of  scraping  or  cleaning  them, 
and  that  in  the  performance  of  the  work,  it  was  the  duty 
of  one  of  the  operators,  in  this  instance  the  plaintiff,  to 
take  hold  of  the  casings  near  to  the  shield  covering  the 
revolving  knives,  conduct  them  between  two  revolving 
rollers  which  pressed  them  in  the  manner  of  a  clothes 
wringer,  after  which  they  dropped  into  a  receptacle  be- 
neath. The  motion  of  the  drum  was  towards  the  plaintiff, 
and,  as  to  where  he  stood,  away  from  the  revolving 
knives.  In  performing  this  work,  it  appears  to  have  been 
usual  for  the  operator  to  allow  the  left  hand  to  rest  on 
the  drum  near  the  revolving  knives  for  partial  support, 
and  with  the  right  hand  manipulate  the  casings  in  the 
manner  described.  The  shield  was  evidently  for  the  pur- 
pose of  protecting  the  operators  of  the  machine  from  con- 
tact with  the  revolving  knives,  and,  under  plaintiff's 
theory,  should  be  placed  so  near  the  drum  as  not  to  per- 
mit the  hand  to  slip  thereunder  and  against  the  knives 
or  scrapers.  A  great  deal  of  the  evidence  was  directed 
to,  and  centred  in  the  one  proposition  as  to  the  proper 
and  natural  construction  of  the  shield,  and  whether  the 
one  in  controversy  was  thus  constructed.  The  verdict  of 
the  jury  can  not  be  said  to  be  unsupported  by  the  evi 
dence. 
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It  is  also  urged  that,  as  a  mtitter  of  law  under  the  un- 
disputed evidence,  the  verdict  can  not  be  sustained  be- 
cause no  negligence  is  shown.  This  contention  is  based 
on  the  assumption  that  the  machinery,  and  especially  the 
shield,  was  in  all  respects  the  same,  and  similar  to  the 
same  class  of  machines,  in  common  and  ordinary  use, 
and  therefore  in  the  use  thereof,  negligence  can  not  be 
imputed  to  the  defendant  We  obsei-ve  a  sharp  conflict 
in  the  evidence  as  to  whether  the  shield,  which  it  is 
claimed  was  defective  and  improperly  attached,  was  the 
one  forming  a  part  of  the  machine  as  originally  manu- 
factured and  constructed.  Certainly  there  is  evidence  to 
show  that  it  was  not  usual  or  customary  to  construct 
machines  in  the  manner  it  is  claimed  the  one  in  contro- 
versy was  constructed.  There  is  evidence  to  support  the 
conclusion  that  a  change  in  the  manner  of  the  original 
construction  and  attachment  of  the  alleged  defective  ma- 
chinery had  occurred,  if  not  the  substitution  of  an  en- 
tirely different  article  than  the  one  manufactured  with 
the  machine.  The  issue  we  regard  as  purely  one  of  fact, 
and  upon  which  there  is  a  conflict  of  the  evidence,  ren- 
dering the  question  one  properly  in  the  province  of  the 
jury  for  its  determination. 

It  is  also  contended  that  the  verdict  of  the  jury  is  ex- 
cessive, as  a  result  of  passion  and  prejudice,  and  for  that 
reason  should  not  be  permitted  to  stand.  We  may  say 
with  respect  to  this  matter,  that  the  verdict  appears 
rather  large  when  considered  in  connection  with  the 
nature  and  extent  of  the  injury.  It  appears  somewhat 
larger  than  verdicts  generally  returned  and  upheld  when 
an  injury  has  been  received  of  an  extent  and  degree  eqaal 
to,  or  even  greater  than  that  in  the  case  at  bar.  Whether 
it  is  so  excessive  as  to  make  it  apparent  that  it  was  the 
result  of  passion  and  prejudice,  we  will  not  here  deter- 
mine. We  only  say  that  defendant's  contention  is  worthy 
of  serious  consideration.  In  the  examination  of  briefs  of 
counsel,  we  have  noticed  a  slight  manifestation  of  feeling 
toward  counsel,  litigants,  and  witnesses  on  the  opposite 
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side  of  the  controversy,  and  if  the  same  spirit  prevailed  in 
the  heat  of  a  stubbornly  contested  trial,  we  can  conceive 
ho^v  the  pi'ejudices  of  a  jury  may  povssibly  have  been 
excited  and  their  passions  aroused  to  such  a  degree  as  to 
preclude  the  cool,  calm  and  deliberate  judgment  which 
ought  to  be  characteristic  of  all  judicial  proceedings. 

The  rulings  of  the  court:  in  the  giving  and  refusal  of 
several  instructions  are  complained  of,  some  of  which 
only  will  be  noticed.  One  instruction  requested  by  the 
defendant  and  refused  is  as  follows:  "You  are  instructed 
as  a  matter  of  law,  that  an  employee  assumes  the  risks 
and  dangers  incident  to  his  employment  that  are  open, 
obvious  and  apparent,  and  respecting  which  he  has  the 
same  knowledge  and  opi>ortunity  to  observe  possessed 
by  the  master,  and  in  this  case,  you  are  instructed  that 
respecting  the  condition  of  the  floor  and  the  presence  of 
water  thereon,  at  the  place  where  plaintiff  stood  at  the 
time  the  alleged  injury  was  received,  the  danger  of  slip- 
ping, if  you  find  there  was  such  danger,  was  obvious  and 
apparent  and  plaintiff  assumed  the  risk  incident  to  such 
condition;  and  if  you  find  from  the  evidence  in  this  case, 
that  the  injuries  of  which  plaintifif  complains  were  re- 
ceived by  him  by  reason  of  slipping  upon  the  floor,  and 
further  find  that  if  plaintiff  had  not  slipped  he  would  not 
have  been  injured,  then  you  are  instructed  that  for  such 
injuries  defendant  is  not  liable,  in  this  case,  and  your 
verdict  should  be  for  the  defendant."  Error  is  sought  to 
be  predicated  on  the  court's  ruling  regarding  the  instruc- 
tion refused,  as  well  as  on  instructions  given  referring 
to  the  same  matter,  which  when  taken  together  are  es- 
pecially urged  as  erroneous.  Two  instructions  were  ^ven 
beai'ing  upon  the  question  of  negligence  with  reference 
to  the  condition  of  the  floor,  which,  omitting  what  refers 
to  the  alleged  defective  machinery,  are  as  follows:  "The 
burden  of  proof  is  upon  the  plaintiff  in  this  case  to  estab- 
lish  by  a  preponderance  of  the  evidence  the  material  al- 
legations in  his  petition  which  are  denied  in  defendaafs 
answer,  that  is,  that  the  defendant    •    •    ♦    negligently 
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permitted  the  floor  on  which  plaintiff  stood,  when  operat- 
ing the  machine  to  be  slippery  as  alleged,  whereby  plain- 
tiff, without  any  negligence  on  his  part,  was  injured,  and 
the  extent  of  the  injury,  and  the  damages  caused 
thereby."  And  also  instruction  No.  11:  "It  is  the  duty  of 
every  master  to  conduct  his  business  with  reasonable  care 
and  prudence  so  as  not  to  negligently  or  carelessly  sub- 
ject his  sen- ant  to  any  danger  not  ordinarily  incident  to 
or  connected  with  his  employment,  and  it  is  the  duty  of 
the  master  to  provide  his  servant  with  a  reasonably  safe 
working  place  ♦  ♦  ♦^  and  if  the  master  fails  in  this 
regard,  that  is,  fails  to  exercise  such  reasonable  care  and 
prudence  in  the  conduct  of  his  business,  and  fails  to  pro- 
vide his  servant  with  a  reasonably  safe  working  place, 
*  *  *  and  the  servant  is  injured  thereby,  and  for  such 
reason,  then  the  master  is  liable  in  damages  for  such 
injury,  unless  negligence  or  want  of  ordinary  care  of  the 
plaintiff  contributed  to  his  injury."  The  fault  of  the  in- 
structions given,  it  is  urged,  lies  in  the  fact  that  they 
submitted  to  the  jury  as  an  issue  of  fact  the  wet  and 
slippery  condition  of  the  floor,  which  was  admitted,  and 
permitted  an  inference  of  negligence  by  reason  thereof 
and  without  any  evidence  to  support  the  same.  Having 
admitted  the  wet  and  slippery  condition  of  the  floor,  the 
defendant  denied  that  it  was  negligently  permitted  to  be 
so,  and  alleged  that  the  same  was  its  ordinai'y  and  nat- 
ural condition  and  made  necessary  in  the  operation  of 
the  cleaning  machine.  In  effect,  the  defendant's  position 
was  that  the  condition  of  the  floor  was  open,  obvious  and 
notorious,  rendered  necessary  in  the  conduct  of  the  busi- 
ness, and  was  one  of  the  risks  incident  to  the  employ- 
ment and  assumed  by  the  servant.  It  Avill  be  observed 
that  whatever  the  issue  of  fact  as  to  negligence  with  re- 
spect to  the  condition  of  the  floor,  it  was  whether  it  was 
the  usual,  natural  and  ordinary  one,  and  reasonably 
necessary  to  the  operation  of  the  machinery  in  the  con- 
duct of  that  branch  of  defendant's  business. 

In  the  petition  it  was  averred,  in  addition  to  the  al- 
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leged  negligence  regarding  the  slippery  condition  of  the 
floor,  that  the  defendant  had  carelessly  and  negligently 
failed  to  provide  salt  or  other  suitable  substance  to  pre- 
vent a  pei*son  from  slipping.  No  evidence  was  intro- 
duced tending  to  prove  that  it  was  usual  op  common  to 
use  such  material  in  the  conduct  and  operation  of  a  busi- 
ness or  work  similar  to  that  in  which  plaintiff  was  en- 
gaged when  injured.  At  the  request  of  defendant,  an 
instruction  was  given  withdrawing  from  the  jury  the 
question  of  negligence  in  regard  to  the  failure  of  defend- 
ant to  use  salt  or  other  suitable  substance  to  prevent  a 
person  from  slipping  while  operating  the  machine.  The 
issue,  however,  as  to  the  alleged  negligence  of  the  defend- 
ant in  regard  to  the  condition  of  the  floor,  was  submitted 
to  the  jury  in  the  instructions  heretofore  quoted,  and 
from  them,  whether  properly  or  improperly,  they  were 
permitted  to  infer  negligence  on  the  part  of  defendant 
because  the  floor  where  plaintiff  stood  was  wet  and  slip- 
pery. If  it  was  error  to  submit  to  the  jury,  as  an  issue  of 
fact,  the  question  of  defendant's  alleged  negligence  in 
regard  to  the  wet  and  slippery  condition  of  the  floor  upon 
which  plaintiff  stood  while  operating  the  machine,  it  is 
quite  clear  that  the  error  was  not  cured  by  the  giving  of 
a  correct  instniction  as  to  the  alleged  defective  ma- 
chinery, or  the  instruction  withdrawing  from  the  jury 
the  question  of  defendant's  alleged  negligence  by  reason 
of  its  failure  to  place  salt  or  other  suitable  substance  on 
the  floor  to  prevent  slipping.  Richardson  v.  Halstead,  44 
Nebr.,  606;  Carson  v.  l^tevcns,  40  Nebr.,  112;  First  Nat. 
Bank  of  Derivef  v,  Loirrcyy  36  Nebr.,  290.  The  jury,  from 
the  instructions  given,  were  yet  at  liberty  to  find  negli- 
gence in  defendant  by  reason  of  the  wet  and  slippery 
condition  of  the  floor.  -  t  ' 

We  do  not  think  it  was  erroneous  to  refuse  the  instruc- 
tion requested  on  this  particular  phase  of  the  contro- 
versy. By  it  was  excluded  the  idea  of  recovery  by  reason 
of  the  alleged  defective  machinery,  which,  if  plaintiff's 
contention  were  true,  was  the  direct  and  immediate  cause 
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of  the  injury,  even  though  the  initial  and  moving  cause 
may  have  been  the  slipping  of  plaintiff  while  standing 
where  he  was.  The  fact  of  plaintiff's  slipping,  although 
no  negligence  was  established  on  the  part  of  the  defend- 
ant with  respect  to  the  condition  of  the  floor,  would  not 
preclude  a  recovery,  if  it  be  found  that  the  machinery  was 
improperly  and  imperfectly  constructed  and  attached,  by 
reason  of  which  plaintiff's  hand  was  permitted  to  pass 
under  the  shield  and  upon  the  revolving  knives  and 
thereby  receive  the  injury,  and  that  such  defective  and 
faulty  machinery  caused  the  injury  or  contributed 
thereto.  The  error  lies,  we  think,  rather  in  the  instruc- 
tions given  than  in  the  one  refused.  There  is  no  evidence 
from  which  an  inference  of  negligence  may  arise  because 
of  the  slippery  condition  of  the  floor.  All  the  evidence 
bearing  upon  the  point  is  uncontradictory,  and  shows 
beyond  controversy  that  such  was  the  usual,  common, 
ordinary  and  necessary  condition  in  the  operation  of  the 
machine  in  cleaning  hog  casings  for  which  it  was  used. 
In  doing  the  work  necessary  to  accomplish  the  desired 
object,  much  water  was  used,  which  was  thrown  under 
pressure  on  the  casings,  as  from  a  sprinkler,  and  necesr 
sarily  fell  upon  the  floor,  where  it  was  permitted  to  col- 
lect in  a  gutter  and  pass  off  as  waste.  It  is  difficult  to 
conceive  of  a  different  condition  in  the  prosecution  of 
such  work  in  a  large  packing  establishment  where  much 
of  the  business  is  carried  on  by  machinery,  and  the  ma- 
terial handled  in  large  quanities,  as  must  necessarily  be 
the  case  in  establishments  of  the  magnitude  of  defend- 
ant's and  others  situated  in  South  Omaha,  We  know  of 
no  rule  by  which  the  jury  may  infer  negligence  from  the 
mere  fact  of  the  slippery  condition  of  the  floor,  as  in  this 
case,  without  other  evidence  to  support  such  inference. 
It  is  probably  true,  that  circumstances  may  be  such  as. 
to  require  the  defendant,  in  the  discharge  of  its  duty  as 
employer,  to  provide  a  reasonably  safe  place  for  its  work- 
men in  the  prosecution  of  their  laboiisi,  for  the  failure  of 
which  actionable  negligence  would  be  chargeable  to  it. 
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But  in  this  case  there  is  no  evidence  to  support  such  a 
conclusion.  The  plaintifif,  realizing  the  requii-ements  of 
the  law  in  this  regard,  sought  to  establish  negligence  by 
pleading  that  defendant  failed^  to  provide  salt  or  other 
suitable  substance  to  prevent  slipping,  but  failing  to 
furnish  any  testimony  in  support  thereof,  was  compelled 
to  abandon  that  issue  in  the  case.  Counsel  for  plaintiff 
contends  that  defendant  in  its  answer  admitted  the  al- 
legations of  the  plaintiff  that  the  floor  was  wet,  greasy 
and  slippery,  and  that  it  was  negligently  pennitted  to  be 
80  by  the  defendant,  and  argues  that  it  was  the  duty  of 
defendant  to  provide  a  platform  or  other  device  to  pre- 
vent slipping,  and  therefore  is  unable  to  see  why  the  jury- 
might  not  so  find.  The  argument  does  not  commend 
itself  for  two  reasons:  first,  it  is  not  admitted  that  the 
slippery  condition  of  the  floor  was  an  act  of  negligence, — 
on  the  contrary  this  is  denied;  and  second,  with  the  same 
degree  of  merit,  it  could  be  urged  that  duty  required  de- 
fendant to  scatter  salt  or  other  substance  to  prevent  slip- 
ping as  that  it  should  be  required  to  provide  a  platform 
or  other  device  for  the  same  purpose,  and  it  is  conceded 
by  all  that  under  the  evidence,  not  only  was  it  proper, 
but  it  beciune  necessary,  to  withdraw  from  the  jury's  con- 
sideration any  question  of  negligence  regarding  the  fail- 
ure to  use  salt  or  other  suitable  substance.  The  same 
reason  which  prohibited  the  submission  of  one  question 
existed  as  to  the  other.  If  duty  required  the  use  of  a 
platform  or  other  device  to  prevent  slipi)ing,  then,  in  the 
absence  thereof,  it  required  the  use  of  salt  or  other  suit- 
able substance  for  the  same  pui*pose.  The  reason  for  the 
obligation,  if  existing,  applies  alike  to  all  the  different 
methods  by  which  the  object  may  be  accomplished. 
There  was  not  only  an  utter  lack  of  evidence  tending  to 
prove  that  it  was  usual  or  customary  in  such  cases  to 
throw  salt  or  other  substance  on  the  floor  to  prevent  slip- 
ping, but  it  is  equally  clear  that  there  is  nothing  in  the 
evidence  from  which  the  inference  may  be  drawn  that 
it  is  common,  customary  or  usual  in  the  prosecution  of 
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work  of  the  character  under  consideration  in  like  es- 
tablishments, that  platforms  or  other  devices  are  nsed  as 
a  precaution  against  slipping,  or  that,  as  a  reasonable 
precaution  for  the  safety  of  the  employees,  it  could  be 
regarded  as  the  duty  of  the  master  to  make  some  such 
provisions.  Negligence  will  not  be  presumed  in  the  ab- 
sence of  facts  or  circumstances  from  which  its  existence 
may  reasonably  be  inferred.  In  the  absence  of  evidence, 
the  presumption,  if  any  may  be  indulged  in,  is  that  all 
parties  acted  with  ordinary  care,  and  this  presumption 
continues  until  overthrown  by  the  evidence.  Spears  v. 
Chicago,  B.  &  Q.  R.  R.  Co.,  43  Nebr.,  720:  One  of  the 
causes  contributing  to  the  injury  for  which  a  recovery  is 
sought  in  damages,  being  the  alleged  negligent  action  of 
the  defendant  in  permitting  the  floor  where  plaintiff 
stood  to  become  wet  and  slippery,  a  finding  in  favor  of 
plaintiff  as  to  such  allegation  can  only  be  had  when  it 
affirmatively  appears  by  proof  that  the  employer  has 
failed  in  the  exercise  of  reasonable  care  in  providing  the 
employee  with  a  reasonably  safe  place  for  the  prosecution 
of  the  work  required;  and  if  the  alleged  negligence  does 
not  so  affirmatively  appear,  there  can  be  no  recovery  as 
to  such  issue.  Fenderson  v.  Atlantic  City  R.  Co.,  56  N. 
J.  Law,  708.  We  do  not  wish  to  be  understood  as  inti- 
mating that  the  condition  of  the  floor  was  not  a  proper 
matter  of  evidence  in  establishing  the  facts  and  circum- 
stances surrounding  the  transaction  in  which  the  injury 
was  received  to  be  considered  with  other  facts  and  cir- 
cumstances, for  the  purpose  of  determining  defendant's 
alleged  negligence  in  other  respects,  which  caused  or 
contributed,  to  the  injury  received.  What  we  mean  to 
say  is  that  we  find  nothing  in  the  evidence  or  the  plead- 
ings warranting  the  submission  to  the  jury  the  question 
of  its  existence  as  evidence  of  negligence  on  defendant's 
part,  with  reference  to  its  duty  to  provide  a  reasonably 
safe  place  for  plaintiff  to  stand  in  the  prosecution  of  the 
work  in  which  he  was  engaged.  The  rule  is  that  instruc- 
tions to  a  jury  are  required  to  be  applicable  to  the  evi- 
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dence  and  grounded  upon  the  pleadings  in  a  case.  Runge 
V.  Brown,  23  Nebr.,  817;  Dorsey  v.  McOee,  30  Nebr.,  657. 
The  instructions  referred  to  assumed  the  possible  ex- 
istence of  negligence  on  the  part  of  the  defendant  by 
reason  of  the  wet  and  slippery  condition  of  the  floor 
where  the  plaintiflf  stood,  and  authorized  a  recovery,  if 
the  jury  found  the  defendant  negligent  in  that  regard. 
There  was  no  evidence  upon  which  the  existence  of  such 
fact  might  be  based.  These  instructions  had  the  effect 
of  authorizing  the  jury  to  find  negligence  on  the  part  of 
the  defendant  with  respect  to  the  condition  of  the  floor 
and  return  a  verdict  in  plaintiff's  favor,  although  at  the 
same  time  they  found  that  no  right  of  action  existed  in 
favor  of  the  jjlaintiflf  because  of  the  alleged  defective  and 
improper  construction  of  the  machinery  and  the  appli- 
ances connected  therewith.  This,  we  think,  was  error  to 
the  prejudice  of  the  defendant  City  of  Crete  v.  Childs,  11 
Nebr.,  252;  Farmers  Loan  and  Trust  Co.  v.  Montgomery y  30 
Nebr.,  33;  Consaul  v.  Sheldon,  35  Nebr.,  247. 

Entertaining  the  views  as  above  expressed,  we  regard 
the  assignment  of  errors  last  discussed  as  being  well 
taken,  and  although  i-eluctant  to  do  so,  we  must  again 
reverse  and  remand  the  cause  for  further  proceedings. 

Reversed  and  remanded. 


St.  James  Orphan  Asylum  et  al.  v.  Mary  B.  Shelby. 

Filed  November  21,  1900.    No.  9,243. 

1.  Becord:  Case  Properly  BROircnT.    Record  examined,  and  the  case 

held  to  have  been  properly  brought  to  this  court  for  considera- 
tion upon  the  merits  involved  in  the  controversy. 

2.  Win  Constmed.    Provisions  of  the  will  in  controversy  examined, 

and  held  to  disclose  no  interest  in  the  devisee  therein  named, 
save  that  of  trustee  for  the  purpose  of  applying  the  property 
devised  to  charitable  uses. 
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3.  Common  Law:  Federal  Constitution:  State  Constitution: 
Statute.  So  much  of  the  common  law  as  is  applicable,  and  not 
inconsistent  with  the  federal  constitution  or  the  laws  and  con- 
stitution of  this  state,  is  by  statute  declared  to  be  a  part  of  the 
law  here.    Compiled  Statutes,  1899,  ch.  15. 

«  4.  Equity  JuriBprudence:  Judiciajl  Power:  Origin:  Oraanic  Law: 
Statutes:  Common  Law.  Under  our  system  of  equity  juris- 
prudence, the  powers  exercised  are  purely  judicial,  derived 
solely  from  the  organic  law,  Including  the  common  law,  and 
the  statutes. 

5.  Administration   of  Charitable  Trusts:      Statute  of  Charitable 

Uses.  The  provisions  for  the  administration  of  charitable  trusts 
under  the  statute  of  43  Elizabeth  held  not  to  be  in  force  in  this 
state. 

6.  :  Cy  Pres:     Parens  Patm^:     Inapplicable  in  This  State. 

The  doctrine  of  administering  trusts  for  charitable  uses  cy  prf.s, 
or  under  the  prerogatives  of  the  king  as  parens  patriw  by  his 
sign-manual,  is  inapplicable  and  has  no  part  or  place  in  the  ad- 
ministration of  the  courts,  either  at  law  or  in  equity  in  this  .state. 

7.  Testamentary  Trusts:     Common   Law  op  England:     Statute   of 

Chabitable  Uses.  Under  the  common  law  of  England,  heldy  that 
testamentary  trusts  for  charitable  uses  were  administered  by 
the  courts  of  chancery,  exercising  their  inherent  judicial  powers 
only,  anterior  to  and  indci)endent  of  the  statute  of  43  Elizabeth : 
such  trusts,  where  the  object  of  the  charity  or  the  beneficiaries 
of  the  will  were  general,  indefinite  and  uncertain,  being  ex- 
ecuted through  trustees  empowered  by  the  testator  to  des- 
ignate the  object  or  objects  or  select  the  beneficiaries  of  the 
charity  bestowed. 

8.  Doctrine  of  Charitable  Uses:    Administration   in  England:     In 

This  State.  From  the  foregoing,  hehl,  that  the  doctrine  of 
charitable  uses,  being  administered  as  a  part  of  the  common 
law  jurisdiction  of  the  courts  of  chancery  of  England  exercis- 
ing judicial  powers  only,  has  been  transplanted  in  this  state 
and  become  a  part  of  the  jurisprudence  of  the  courts  possess- 
ing common  law  equity  powers;  and  that  in  the  administration 
and  enforcement  of  such  trusts  the  courts  can  exercise  only 
judicial  powers,  and  not  those  of  the  extraordinary  character 
mentioned. 

9.  Donations  by  Will  for  Charitable  Purposes  Favored  by  Courts. 

Courts  will  view  with  favor  donations  by  will  for  charitable 
purposes,  and  will  endeavor  to  carry  them  into  effect  where 
the  same  can  be  done  consistently  with  the  rules  of  law. 

10.  Construction  of  Terms  of  Will.     Terms  of  the  will  under  con- 

sideration construed  to  give  to  the  trustee  power  to  apply  the 
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property  and  the  proceeds  of  the  same  and  the  sale  thereof  to 
some  particular  and  definite  charity,  according  to  the  judgment 
of  the  trustee,  once  and  for  all^  after  which  the  trustee,  and 
his  duties  and  powers  in  the  premises,  cease  and  terminate,  the 
trust  having  been  fully  discharged. 

11.  Power    Conferred    by    Will    Upon    Trustee:     Iivtebposition    bt. 

CouBTB.  Where  ample  power  is  conferred  upon  a  trustee  to 
relieve  a  bequest  of  all  objections  arising  from  its  indefinite- 
ness,  and  no  obstacle  exists  to  the  exercise  of  that  power, 
eourts  will  not  interpose  to  prevent  its  exercise,  when  the 
trust  is  assailed  for  uncertainty.  MiU&r  v,  Teadumt,  24  Ohio  St., 
525. 

12.  Devise:  Tbttstes  GiSBTAm  Ain>  AsoEBTAnTABLE.  In  a  devise,  where 

a  certain  and  ascertainable  trustee  or  trustees  are  appointed, 
with  full  power  to  select  the  beneficiaries  or  designate  the 
objects  of  the  charity,  and  devise  a  plan  for  the  application  of 
the  funds  bestowed,  the  court  will,  through  the  trustee,  execute 
the  charity.    Grimes'  Eweoutors  v.  Hamwn,  35  Ind.,  199. 

13.  Trustee:    Discbbtionabt  Power:    Wiix  of  Testator.    In  such  a 

case,  the  exercise  of  the  discretion  or  power  vested  in  the 
trustee  will  be  deemed  to  be  an  expression  of  the  will  of  the 
testator. 

14.  Bequest  for  Charity:  Difference:    Degree:    Principle:    Iin>EFi- 

NITENESS.  There  is  only  a  diflTerence  in  degree  and  not  in  prin- 
ciple between  a  bequest  for  charitable  purposes  to  the  poor 
of  a  state,  or  to  charitable  institutions  of  two  states,  or  to 
other  general  and  indefinite  charities,  and  one  to  some  charity 
entirely  unrestricted  and  undefined. 

15.  Power  Conferred  on  Trustee.    If  power  may  be  conferred  upon  a 

trustee  to  designate  a  charitable  object  for  the  testator's 
bounty,  held,  that  unlimited  scope  may  be  given  regarding  the 
objects  of  charity,  the  only  limitation  being  that  the  object 
must  be  a  charitable  one  according  to.  the  intention  of  the 
testator. 

16.  Construction  of  Will:    Intention  op  Testator.    The  provisions 

of  a  will,  like  all  other  contracts,  must  be  construed  with  a 
view  of  carrying  out  the  intention  of  a  testator,  and  unless 
there  is  something  in  it  contrary  to  the  law  of  the  state,  or  in 
contravention  of  public  policy,  it  will  not  be  declared  invalid. 

17.  Object  of  Testamentary  Trust.     Where  the  object  of  a  testa- 

mentary trust  is  clearly  charitable,  and  a  trustee  is  named  who 
is  empowered  to  pelect  for  the  testator,  and  as  an  expression 
of  his  will,  a  charity  upon  which  the  property  Is  to  be  bestowed, 
and  the  trustee  has  accepted  or  is  ready  to  accept  the  trust 
and  is  willing  to  carry  out  its  provisions,  such  bequest,  though 
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entirely  general  and  uncertain  in  its  objects,  will  not  be  de- 
clared invalid  because  of  the  general  nature  of  the  object  or 
objects  of  the  charity. 

Error  to  the  district  court  for  Douglas  county.    Tried 
below  before  Pawcett,  J.    Reversed. 

J.  O.  Cowin  and  0.  J.  Smythy  for  plaintiffs  in  error. 

George  W.  Doane,  W.  G.  Doane  and  Jaines  B.  Kelkenneyy 
contra. 

HOLCOMB,  J. 

In  the  will  of  Joseplf  Oeighton,  deceased,  among  other 
provisions,  appears  the  following:  "Item.  I  hereby  give 
and  bequeath  unto  the  Rt.  Reverend  James  0'C5onner, 
Bisliop  of  Omaha,  if  he  shall  survive  me,  the  following 
lauds  situate  in  the  county  of  Douglas,  in  said  state,  that 
is  to  say,"  (description  of  land  follows)  "if  the  said  Bishop 
O'Connor  do  not  survive  me,  then  my  will  is,  that  the  said 
land  shall  go  to  his  successor  as  Bishop  of  OmaJia,  my 
wish  and  direction  is  that  the  said  Bishop  O'Connor,  if 
he  shall  survive  me,  or  his  said  successor  as  Bishop  of 
Omaha,  apply  the  said  lands  and  the  proceeds  arising 
from  the  same  and  the  sale  thereof  to  some  charity  ajc- 
cording  to  his  judgment  but  I  prefer  that  the  same  be  ap- 
plied to  the  establishment  op  maintenance  of  an  or- 
phanage.'' 

By  the  terms  of  the  will,  the  testator  sought  to  dispose 
of  all  his  property  by  three  separate  and  distinct  pro- 
visions. By  the  first,  certain  real  estate  specifically  de- 
scribed was  devised  to  his  grand  children,  they  being  the 
children  of  the  contestant,  who  is  his  only  daughter  and 
sole  heir  at  law;  by  the  second,  in  the  manner  herein 
quoted;  and  by  the  third,  he  bequeathed  all  the  residue 
and  remainder  of  his  property,  both  real  and  personal,  to 
his  said  daughter,  Mary  Bridget  Shelby,  in  trust,  for  her 
children,  or  such  of  them  as  shall  be  living  at  her  death, 
such  property  being  charged  with  the  sum  of  f  15  a  week 
to  be  paid  by  his  said  daughter  for  the  maintenance  and 
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support  of  Mary  Furlong,  the  testator's  wife's  sister,  so 
long  as  she  may  live.  The  said  daughter  was  nominated 
as  executrix  of  the  will.  When  it  was  filed  for  probate, 
the  daughter  withdrew  as  executrix,  and  contested  the 
admission  to  probate  and  allowance  of  the  will  upon  dif- 
ferent grounds,  but  mainly  because  of  the  alleged  in- 
capacity of  the  testator  to  make  a  valid  will,  the  exer- 
cise of  undue  influence,  and  for  the  reason  the  provisions 
quoted  are  void  for  uncertainty  and  indefiniteness.  Upon 
a  hearing  of  the  objections  interposed,  the  will  was  dis- 
allowed and  the  probating  thereof  denied.  An  appeal 
was  taken  to  the  district  court,  where  a  hearing  resulted 
in  a  disagreement  of  the  jury  trying  the  issues  of  fact. 
The  other  provisions  of  the  will  having  been  amicably 
arranged  by  the  interested  parties,  a  motion  was  pre- 
sented to  dismiss  the  appeal,  for  the  reason  that  the  pro- 
visions heretofore  quoted  rendered  the  will,  as  to  the 
property  therein  mentioned,  null  and  void  for  indefinite- 
ness and  uncei-tainty,  passing  nothing  thereby  to  the 
trustee  named.  The  motion  was  sustained  and  the  ap- 
peal dismissed.  From  the  judgment  of  dismissal  the  case 
is  brought  here  for  review. 

As  thus  presented,  the  sole  question  involved  is  as  to 
the  validity  of  the  provisions  of  the  will  with  respect  to 
the  disposition  or  attempted  disposition  of  a  portion  of 
the  property  of  the  testator  for  charitable  purposes. 
While  some  other  questions  are  briefly  argued  relative  to 
the  course  of  proceeding  taken  by  appellants  and  plain- 
tiffs in  error,  we  find  no  reason  why  the  trustee  should 
not  be  heard  in  this  court.  His  case,  we  are  disposed  to 
the  view,  is  properly  before  us  for  consideration  upon  the 
merits  of  the  controversy  with  respect  to  that  part  of  the 
instrument  by  which  the  testator  sought  to  apply  a 
part  of  his  property  to  objects  of  charity,  and  this 
without  ne(  essarily  determining  the  status,  in  this  pro- 
ceeding, of  the  St  James  Orphan  Asylum,  which  it  is 
claimed  has  been  made  the  beneficiary  under  the  terms 
of  the  will. 
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The  first  and  last  of  the  three  provisions  heretofore  re- 
ferred to  being  unobjectionable,  and  having  been  elimi- 
nated from  the  controversy  so  far  as  the  present  proceed- 
ings are  concerned,  the  litigation  has  resolve<l  itself  into 
the  one  proposition  as  to  the  force  and  effect  of  the 
second  provision  of  the  will,  whereby  the  testator  sought 
to  apply  the  property  described  to  a  charitable  object.  If 
this  provision  fails,  the  property  passes  to  the  contestant 
as  the  sole  heir  at  law  of  the  testator. 

We  are  indebted  to  counsel  on  both  sides  for  their  able 
and  learned  discussion  of  the  many  questions  involved, 
and  the  intelligent  manner  in  which  the  subject  is  pre- 
sented, as  well  as  the  exhaustive  research  of  authorities 
evidenced  by  the  many  citations  in  the  several  briefs  now 
b^ore  us. 

While  the  plaintiff  in  error  argues  from  different  hy- 
potheses as  to  the  validity  of  the  controverted  provisions 
of  the  will,  we  are  strongly  of  the  opinion  that  all  must 
be  discarded  as  unwarranted  by  the  positive  language 
used  and  therefore  untenable,  save  the  fourth  and  last 
one,  which  we  conceive  to  be  the  only  position  which  has 
real  and  subst-antial  merit  to  rest  upon.  The  fourth  posi- 
tion is,  that  if  a  trust  is  created  by  the  terms  of  the  will, 
it  is  for  charitable  uses,  and  the  fact  that  the  beneficiary 
or  beneficiaries  are  indefinite  and  uncertain  does  not 
therefore  render  it  void  and  of  no  force  and  effect.  On 
this  proposition  the  contestant  takes  direct  issue,  and 
therein  lies,  in  our  judgment,  a  correct  solution  of  the 
matter  in  litigation. 

The  question  is  one  which,  in  the  beginning,  we  are  con- 
strained to  say,  is  surrounded  with  diflBiculties,  and  re- 
garding which  there  is  much  diversity  of  oi)inion  and  an 
irreccmcilable  conflict  in  the  authorities  adverting  to  or 
passing  upon  the  subject.  These  divergent  views,  as  it 
occurs  to  us,  are  occasioned  by  a  difference  of  opinion 
as  to  the  correct  doctrine  of  charitable  trusts  by  devise 
under  the  common  law,  and  controlled  also,  to  some  ex- 
tent, by  statutory  provisions  governing  the  subject  By 
55 
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statute,  so  much  of  the  common  law  as  is  applicable,  and 
not  inconsistent  with  the  federal  constitution  or  the  laws 
and  constitution  of  this  state,  is  declared  to  be  the  law 
here.  Hence  it  becomes  of  some  importance  to  ai^certain 
what,  if  any,  difference  exists  between  the  doitrine  of 
charitable  trusts  and  that  of  trusts  of  any  other  char- 
acter under  the  common  law.  It  is  admitted  that  devises 
for  charity,  where  the  beneficiaries  were  general,  indef- 
inite and  uncertain,  were  enforced  by  the  English  courts 
of  chancery;  but  it  is  insisted  that  the  power  thus  ex- 
ercised was  not  by  virtue  of  the  common  law  jurisdiction 
of  such  courts,  but  by  specially  conferred  authority  by 
the  statute  of  43  Elizabeth,  the  power  and  prerogatives 
of  the  king  as  parens  patria%  by  his  sign-manual,  and  the 
doctrine  of  cy  pres  which  obtained  in  that  country, 
whereby,  if  a  testamentary  gift  to  charity  could  not  be 
applied  as  directed  by  the  testator,  it  would  be  applied 
as  nearly  as  i>ossible,  or  as  closely  to  the  presumed  gen- 
eral intention  of  tlie  donor  as  expressed  in  the  will.  It 
needs  no  argument  or  elaboration  to  reach  the  conclusion 
that,  under  our  system  of  equity  jurisprudence,  the 
powers  exercised  are  purely  judicial,  derived  solely  from 
the  organic  law  and  the  statutes  including  the  common 
law,  and  that  the  statute  of  43  Elizabeth  mentioned,  the 
doctrine  of  administering  trusts  cy  pres,  or  under  the  pre- 
rogative of  the  king  as  parents  patruc  by  sign-manual, 
have  no  part  or  place  in  the  administration  of  the  courts, 
either  at  law  or  in  equity,  in  this  state. 

While  the  earlier  opinions  of  the  courts  of  this  country, 
following  Baptist  Association  v.  llart^s  Executors,  4  Wheat. 
[U.  S.],  1,  held  to  the  doctrine  that  charitable  trusts  in 
England  were  administered  under  the  provisions  of  the 
statute  of  43  Elizabeth,  and  the  extraordinary  powers 
above  referred  to,  in  the  later  and  more  thoroughly  con- 
sider(Mi  case  of  Yidal  v.  Crirard^s  Executors^  43  U.  S.,  126. 
a  different  conclusion  was  arrived  at,  and  in  that  opinion 
it  was  announced  that  charitable  trusts  were  admin- 
istered by  the  courts  of  chancery  of  England  exercislBg 
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their  inherent  judicial  powers  only,  anterior  to  and  in- 
dependent of  the  statute  of  43  Elizabeth,  upon  which 
their  jurisdiction  to  administer  such  trusts  was  in  former 
opinions  held  to  rest.  In  the  Girard  will  case,  in  which 
the  beneficiaries  of  the  will  were  of  a  general,  uncertain 
and  indefinite  class,  says  Mr.  Justice  Story,  who  wrote 
the  opinion:  "In  the  next  place  it  is  said  that  the  bene- 
ficiaries who  are  to  receive  the  benefit  of  the  charity  are 
too  uncertain  and  indefinite  to  allow  the  bequest  to  have 
any  legal  effect,  and  hence  the  donation  is  void  and  the 
property  results  to  the  heirs."  After  discussing  a  num- 
ber of  cases  decided  by  the  chancery  courts  of  England, 
and  expressing  the  opinion  that  the  jurisdiction  under 
which  the  court  acted  belonged  to  it  in  the  exercise  of 
its  judicial  powers  independent  of  the  statute  of  43  Eliza- 
beth, the  author  further  says:  "In  some  of  these  cases 
the  charities  were  not  only  of  an  uncertain  and  indefinite 
nature,  but,  as  far  as  I  can  gather  from  the  imperfect 
statement  in  the  printed  records,  they  were  also  cases 
where  there  were  no  trustees  appointed,  or  the  trustees 
were  not  competent  to  take."  See,  also.  Estate  of  Hinck- 
ley, 58  Oal.,  457,  and  Howe  v.  Wilson,  91  Mo.,  45. 

The  views  expressed  by  Judge  Story,  both  as  to  the 
common  law  jurisdiction  of  courts  of  chancery,  and  the 
validity  of  a  devise  for  charity,  although  general  and  in- 
definite, appear  to  be  better  supported  by  authority  and 
sounder  in  principle,  and  to  have  been  adopted  by  a  ma- 
jority of  the  courts  of  last  resort  of  the  different  states 
of  the  union.  From  a  consideration  of  the  foregoing,  we 
are  disposed  to  the  view  that  the  doctrine  of  charitable 
trusts  was  a  part  of  the  common  law  jurisdiction  of  the 
courts  of  chancery  of  England  exercising  judicial  powers 
only,  and  as  such  has  been  transplanted  into  the  courts 
of  this  state  possessing  common  law  equity  powers,  and 
that  in  the  administration  and  enforcement  of  charitable 
trusts  of  the  character  under  consideration  the  exercise 
of  the  powers  of  the  court  must  be  solely  judicial  and 
none  other. 
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The  provision  of  the  will  under  consideration  is  a  model 
of  clearness  and  conciseness  of  expression,  and  freedom 
from  ambiguity  or"  uncertainty  in  the  meaning  of  the 
language  used  to  denote  the  testator's  will  and  intention. 
It  is  clearly  and  definitely  expressed,  that  it  is  the  will 
of  the  testator  that  the  property  described  should  de- 
scend to  the  Bishop  of  Omaha,  the  proceeds  of  the  same 
and  the  sale  thereof  to  be  applied  to  some  charity,  ac- 
cording to  the  judgment  of  the  trustee,  with  an  expres- 
sion of  preference  that  the  devise  be  given  to  an  orphan 
asylum.  To  avoid  any  contingency,  it  is  provided  that  if 
the  trustee  named  shall  not  survive  the  testator,  then  the 
property  shall  go  to  his  successor  as  Bishop  of  Omaha,  in 
trust,  for  the  same  purpose.  It  is  but  a  natural  and 
probable  inference,  that  in  the  trustee  designated,  as 
well  as  his  successor,  whoever  he  might  be  personally, 
the  testator  reposed  implicit  reliance  and  unreserve<l 
confidence  in  his  integrity  and  personal  character,  as  one 
who,  by  reason  of  his  chosen  work  in  life  and  piety,  was 
peculiarly  fitted  and  well  qualified  to  worthily  bestow 
the  endowment  upon  some  deserving  charity,  to  be  by 
him  selected  in  the  execution  of  the  charitable  and  be- 
nevolent intentions  of  the  testator.  It  is  entirely  certain 
who  the  trustee  is,  and  that  the  bequest  was  made  for  a 
charitable  purpose.  While  a  preference  is  expressed,  the 
objects  of  the  charity  from  which  the  selection  is  to  be 
made  are  of  the  most  general  character.  Is  the  devise 
to  fail  for  that  reason  alone?  Is  it  competent  for  a  tes- 
tator to  devise  property  to  a  trustee  with  power  in  him 
to  select  or  designate  the  object  or  objects  upon  which 
the  charity  is  to  be  bestowed?  In  determining  the  ques- 
tion of  the  validity  of  the  bequest,  we  should  be  mindful 
of  the  rule  that  courts  view  favorably  donations  by  will 
for  charitable  purposes,  and  will  endeavor  to  carry  them 
into  effect  where  the  same  can  be  done  consistently  with 
the  rules  of  law.  Duggan  v.  Sloeum,  83  Fed.  Rep.,  244; 
;<itate  V.  Smith,  16  Lea  [Tenn.],  664;  Estate  of  Hinckley, 
supra. 
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It  is  perhaps  well  to  note  here  that,  in  the  bequest 
under  consideration,  it  is  not  attempted  to  establish  a 
perpetual  trust  fund,  the  income  or  increase  of  which  is 
to  be  devoted  to  objects  of  charity  general  in  their  na- 
ture, from  which  a  selection  or  designation  is  to  be  made 
by  the  trustees,  the  same  to  be  subject  to  their  will  and- 
control,  with  power  to  change  according  to  their  discre- 
tion and  as  they  may  deem  desirable.  Whether  or  not 
this  may  be  done,  it  is  unnecessary  here  to  determine. 
By  the  terms  of  the  will  in  controversy  it  is  proposed, 
through  the  power  of  the  trustee  in  him  vested,  to  ap- 
ply the  property  and  the  proceeds  of  the  same  and  the 
sale  thereof  to  some  particular  and  definite  charity,  ac- 
cording to  the  judgment  of  the  trustee,  once  and  for  all, 
after  which  the  trustee,  and  his  duties  and  powers  in  the 
premises,  ceajse  and  terminate,  the  trust  having  been 
fully  discharged.  In  this  case  the  trustee  is  willing  to, 
and  has,  accepted  the  trust  and  has  sought  to  carry  out 
the  will  of  the  testator  by  conveying  the  propertj^  to  an 
orphan  asylum,  in  conformity  with  the  preference  ex- 
pressed by  the  testator. 

In  Miller  v.  Teachout,  24  Ohio  St.,  525,  a  testator  had 
devised  the  residue  of  his  estate  to  an  executor  to  be  in- 
vested for  the  use  of  his  wife  during  her  lifetime,  and  at 
her  death,  the  property  should  be  appropriated  by  the  ex- 
ecutor to  the  advancement  of  the  Christian  religion,  in 
such  manner  as,  in  his  judgment,  would  best  promote  the 
object  named.  The  executor  accepted  the  trust.  "ifeZd, 
That  the  testator  had  conferred  ample  power  upon  the 
executor  to  relieve  the  bequest  of  all  objections  arising 
from  its  indefinite  character,  and  that  so  long  as  no  ob- 
stacle exists  to  the  exercise  of  the  power  at  the  proper 
time,  the  courts  of  this  state  will  not,  in  advance  of  that 
time,  interpose,  on  the  application  of  the  heir,  to  pre- 
vent its  exercise."  Says  Judge  Day  in  the  opinion:  "Al- 
though the  power  of  the  courts  of  this  state  to  devise  a 
scheme  for  the  application  of  a  vague  charity  may  well 
be  questioned,  it  does  not  follow  that  the  testator  caoi- 
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not  create  an  agency  to  do  it  for  him ;  and  it  may  be  re- 
garded as  settled,  that  where  a  testator,  creating  a  trust 
to  a  charitable  use,  defines  the  intention  of  the  trust,  and 
invests  the  trustee  with  discretionary  power  over  the  ap- 
plication of  his  bounty  to  the  objects,  or  for  the  purposes 
•intended,  the  bequest  will  not  be  held  invalid  so  long  as 
there  is  no  obstacle  to  the  exercise  of  the  power  confided 
to  the  trustee,  for  the  exercise  of  the  power  may  relieve 
the  bequest  of  all  objections  arising  out  of  its  vague  and 
indefinite  character";  and  after  citing  a  number  of  au- 
thorities in  support  of  the  proposition,  he  continues: 
"Nor  does  it  make  any  difference,  in  this  respect,  whether 
the  trust  be  of  a  mere  administrative  character  in  the 
hands  of  the  executor,  or  whether  it  be  confide<l  to  an- 
other. In  either  case,  the  will  of  the  testator  may  be  as- 
certained and  made  certain  by  those  to  whom  he  has 
entrusted  discretion  and  power  for  that  purpose,  and 
their  acts  may  be  justly  regarded  as  the  definite  expres- 
sion of  his  own  purpose."  Further  on,  after  discussing 
the  power  of  the  executor  to  make  the  application  of  the 
bounty  of  the  testator  to  the  general  charitable  object 
mentioned,  he  says:  "So  long,  then,  as  the  power  thus 
conferred  exists,  ready  to  be  exercised,  and  may  be  ex- 
ercised in  accordance  with  the  will,  the  bequest  can  not 
be  regarded  so  defective  as  to  be  incapable  of  execution." 
In  Grime^s  Executors  v.  Harmon,  35  Ind.,  199,  cited  by 
contestant  in  support  of  the  contention  that  the  ppc>- 
visions  under  consideration  are  void  for  indefinitenees 
and  uncertainty,  it  is  declared  in  one  paragraph  of  the 
syllabus  that,  in  a  case  where  a  charity  does  not  fix  itself 
upon  any  particular  object,  but  is  general  and  indefinite, 
and  "certain  and  ascertainable  trustees  are  apixnnted 
with  full  powers  to  select  the  beneficiaries  and  devise  a 
scheme  or  plan  of  application  of  the  funds  approp>riated 
to  the  charitable  object,  the  court  will,  through  the 
trustees,  execute  the  charity."  Says  the  author  of  the 
opinion.  Judge  Buskirk,  after  reviewing  the  many  au- 
thorities on  the  question:  We  claim  that  they  establish 
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these  principles:  "If  the  charity  does  not  fix  itself  upon 
any  particular  object,  but  is  general  and  indefinite,  such 
as  the  promotion  of  the  moral  and  intellectual  condition 
of  a  race,  or  the  relief  of  the  poor,  and  no  plan  or  scheme 
is  prescribed,  and  no  discretion  is  lodged  by  the  testator 
in  certain  and  ascertainable  individuals,  it  does  not  ad- 
mit of  judicial  administration.  In  such  a  case  in  Eng- 
land the  administration  of  the  charity  is  cast  upon  the 
king,  to  be  executed  cy  pres,  while  in  this  country  the 
property  devised  lapses  to  the  next  of  kin.  If,  however,  in 
such  a  case,  certain  and  ascertainable  trustees  are  ap- 
pointed, with  full  powers  to  select  the  beneficiaries  and 
devise  a  scheme  or  plan  of  application  of  the  funds  ap- 
propriated to  the  charitable  object,  the  court  will, 
through  the  trustees,  execute  the  charity." 

In  Fontain  v.  Racenel,  58  U.  S.,  369,  the  residue  of  an 
estate,  left  in  trust  for  the  use  of  the  wife  of  the  tes- 
tator during  her  lifetime,  was  to  be  disposed  of  for  such 
charitable  institutions  in  Pennsylvania  and  South  Caro- 
lina as  the  executors  might  deem  most  beneficial  to  man- 
kind. The  pei-sons  named  as  executors  died  during  the 
lifetime  of  the  wife,  and  before  any  appointment  of  the 
charity  was  made  or  attempted.  It  was  there  held  that 
the  charity  could  not  be  carried  out,  because  the  ex- 
ecutors were  vested  with  mere  powers  of  appointment, 
and  this  not  having  been  exercised,  the  trust  ihust  fail. 
The  logic  of  the  opinion,  as  well  as  its  direct  expression, 
is  that  an  appointment  by  the  executors  at  the  proper 
time,  under  the  powers  vested,  had  they  lived,  would 
have  rendered  the  trust  valid  and  enforceable  in  the 
courts  of  equity. 

In  Russell  v.  Allen,  107  U.  S.,  163,  a  more  recent  case  on 
the  subject,  Mr.  Justice  Gray  gives  expression  to  the 
following  views:  "They  may,  and  indeed  must,  be  for  the 
benefit  of  an  indefinite  number  of  persons;  for,  if  all  the 
beneficiaries  ai-e  personally  designated,  the  trust  lacks 
the  essential  element  of  indefiniteness,  which  is  one  of 
the  characteristics  of  a  legal  charity.     If  the  founder 
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describes  the  general  nature  of  the  charitable  trust,  he 
may  leave  the  details  of  its  administration  to  be  settled 
by  trustees  under  the  superintendence  of  a  court  of 
chancery.'' 

In  Dye  v,  Beaver  Creek  Church,  26  S.  E.Rep.  [S. Car.], 717, 
decided  in  1897,  the  court,  after  referring  to  the  many 
conflicting  authorities  on  the  subject,  deduces,  among 
others,  the  following  principle:  "If  a  trustee  is  appointed 
by  the  testator,  and  the  will  shows  that  the  object  of  the 
devise,  though  expressed  in  general  terms,  is  for  a  chari- 
table use,  the  trust  will  be  declared  valid.  In  such  a  case 
the  duty  devolves  upon  the  trustee  of  devising  a  scheme 
for  carrj'ing  the  trust  into  effect."  In  the  same  opinion 
it  is  said:  "The  reason  a  trustee  is  alloweii  to  enforce  a 
tinist,  the  object  of  which  is  only  expressed  in  general 
terms,  is  that  in  exercising  his  discretion  he  carries  out 
the  intention  of  the  testator." 

In  re  Murphtfs  Estate,  39  Atl.  Rep.  [Pa.],  70,  decided  in 
1898,  it  is  held:  "A  bequest  of  the  residue  of  an  estate 
*to  be  divided  among  such  benevolent,  charitable  and 
religious  institutions  and  associations  as  shall  be  se- 
lected by  my  executors,'  is  not  void  for  uncertainty." 

Authorities  holding  generally  to  the  views  hereinbe- 
fore indicated  may  be  multiplied,  but  it  would  serve  no 
useful  purpose,  and  we  content  ourselves  with  referring 
only  to  the  following  in  harmony  with  those  already 
(J noted  from:  Duggan  v.  Slocum,  83  Fed.  Rep.,  244; 
Iloefer  r.  Clogan,  49  N.  E.  Rep.  [111.],  527;  Staines  v.  Bur- 
ton, 53  Pac.  Rep.  [Utah],  1015;  People  v,  Cogswell,  45  Pac. 
Rep.  [Cal.],  270;  Phillips  v,  Harrow.  61  N.  iv.  Rep.  [la.], 
434;  Fox  v,  Gibhs.  29  Atl.  Rep.  [Me.],  940;  Powell  v.  Hatch. 
14  S.  W.  Rep.  [Mo.],  49;  Minot  v.  Baker,  17  N.  E.  Rep. 
[Mass.],  839;  Claypool  v.  Norcross.  9  Atl.  Rep.  [N.  J.], 
112;  Dodge  v,  Williams,  50  N.  W.  Rep.  [Wis.],  1103;  Darcy 
r.  Kelley.  26  N.  E.  Rep.  [Mass.],  1110;  Bedford  v.  Bedford's 
Admr,  35  S.  W.  Rep.  [Ky.],  926;  Ouilfoil  v.  Arthur,  41  N. 
E.  Rep.  [111.],  1009. 

Holding  to  the  doctrine  conti-ary  to  the  authorities 
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heretofore  cited  may  be  mentioned  Tilden  v.  Greeny  130  N. 
Y.,  29,  as  a  leading  authority.  In  that  case  it  is  said, 
"The  law  is  settled  in  this  state  that  a  certain  designated 
beneficiary  is  essential  to  the  creation  of  a  valid  trust"; 
following  Levy  v.  Levy,  33  N.  Y.,  107,  wherein  it  is  said: 
"If  there  is  a  single  postulate  of  the  common  law  estab- 
lished by  an  unbroken  line  of  decision,  it  is  that  a  trust 
without  a  certain  beneficiary  who  can  claim  its  enforce- 
ment, is  void,"  no  distinction  being  made  between  trusts 
generally  and  a  tinist  for  charitable  purposes.  Says 
Brown,  J.,  the  author  of  the  opinion  in  the  Tilden  Case: 
"The  objection  is  not  obviated  by  the  existence  of  a 
power  in  the  trustees  to  select  a  beneficiary  unless  the 
class  of  persons  in  whose  favor  the  power  may  be  exer- 
cised has  been  designated  by  the  testator  with  such  cer- 
tainty that  the  coui*t  can  asertain  who  were  the  objects 
of  the  power."  The  opinion  in  this  case  was,  in  a  manner, 
dependent  upon  and  governed  by  the  statutes  of  that 
state,  but  to  what  extent,  we  have  deemed  it  unprofi- 
table to  examine.  It  is  reasonably  clear,  that  the  ecarlier 
decisions  of  the  courts  of  that  state  rested  upon  the  as- 
sumption that  the  doctrine  of  charitable  uses  was  no 
part  of  the  common  law  administered  by  the  chancery 
courts  of  England,  but  received  its  support  from,  and 
grew  out  of,  the  statute  of  43  Elizabeth,  and  that  this 
statute  was  not  applicable  or  in  force  in  the  state  of  New 
York.  The  opinions  of  the  courts  of  Virginia,  Maryland 
and  perhaps  some  other  states,  are  in  the  main  in  har- 
mony with  those  of  New  York. 

An  examination  of  the  authorities  cited  by  counsel 
for  contestant  holding  bequests  invalid  for  uncertainty 
and  indefiniteness,  shows  that  the  decisions  in  many  of 
them  rest  upon  facts  peculiar  to  the  case  which  was 
under  consideration;  such  as  a  failure  to  nominate  trus- 
tees; to  provide  a  means  for  the  selection  of  beneficiaries; 
or  to  empower  trustees  or  executors  to  malce  selection; 
or  the  devise  was  to  charity  generally,  without  designat- 
ing the  manner  in  which  the  charity  may  be  executed ; 
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while  some  of  the  cases  refer  to  trusts  general  in  their 
character  as  distinguished  from  a  charitable  trust. 

Anoth(»r  class  of  cases  maj-  be  "bric^fly  referi'ed  to. 
which  in  principle  may  assist  in  arriving  at  a  corrcnrt  con- 
clusion in  the  case  at  bar.  The  rule  as  to  executory  de- 
visee, depc^nding  for  their  complete  execution  u])on  the 
happening  of  some  future  event  or  selwtion,  has  invari- 
ably received  judicial  sanction,  and  such  devises  have 
been  held  valid.  Thus,  a  bequc^st  may  be  made  to  a  cor- 
poration to  be  organized  after  the  death  of  the  testator, 
as  was  the  case  in  the  Tildeu  Will  Case,  sujyfa;  for  a  site 
for  the  erection  of  a  hospital  for  foundlings,  to  be  built 
by  a  corporation  to  be  established  by  congress, — Ould  v. 
Washington  Hospital,  95  U.  S.,  303;  for  the  incorporation 
of  a  society  for  the  purpose  of  maintaining  and  support- 
ing aged,  decrepit  and  worn-out  sailors, — ItHjlis  v.  Sailors' 
Snug  Harhour,  3  Pet.  [U.  S.],  99;  "for  the  purpose  of 
founding  an  institution  for  the  education  of  youth  in  St. 
Louis  county,  Missouri," — Russell  t\  Alloi,  2  Sup.  Ct.  Rep., 
327.  In  all  these  cases,  and  many  others  which  might  be 
cited,  the  bequest  was  held  to  be  vaJid  and  treated  as  an 
executory  devise,  depending  upon  the  happening  of  some 
future  event,  which,  when  occurring,  would  vest  the 
donation  as  contemplated  by  the  testator. 

In  the  present  case  it  is  urg(Hl  that,  while  in  many  of 
the  states  charitable  gifts  general  in  their  nature  have 
been  held  valid,  there  was  in  a.ll  such  cases  a  limitation 
as  to  the  locality  of  classes  from  which  the  beneficiaries 
were  to  be  chosen.  To  us,  conceding  the  proposition 
which  we  think  does  not  hold  good  in  many  cases,  this 
seems  to  be  only  a  difference  in  degree,  and  not  in  prin- 
ciple. If  a  bequest  to  "the  poor  of  California,"  or  "the 
children  of  the  colored  race,"  or  "the  charitable  institu- 
tions of  Pennsylvania  and  South  Carolina,"  or  "to  the 
Beaver  Creek  Church  for  poor  children  for  their  tuition," 
or  for  "benevolent  and  charitable  purposes  to  be  used  in 
Cumberland  county,  Maine,"  is  valid,  and  capable  of 
being  administered  in  courts  of  equity,  we  are  unable  to 
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understand  why  a  bequest  to  a  charity  unnamed,  to  be 
selected  by  the  trustee,  is  not  within  the  principle  enunci- 
ated in  the  many  cases  referred  to.  In  Powell  v.  Hatch, 
Hnpra,  a  bequest  "to  such  charitable  purposes  as  my  said 
trustee  may  deem  best''  was  held  valid.  Says  Barclay,  J. 
in  speaking  of  the  case  then  at  bar  and  another  case  de- 
cided prior  thereto:  "The  only  diflference  of  any  conse- 
quence between  the  facts  presented  in  the  two  cases  is, 
that  in  the  earlier  one  the  discretion  was  to  be  exercised 
among  ^the  charitable  institutions  of  St.  Louis,'  Avhile  in 
the  present,  no  limitation  with  respect  to  locality  appears. 
We  do  not  regard  this  difference  in  the  facts  as  affecting, 
in  anywise, the  application  of  the  principles  established  in 
the  former  case."  If  restrictions,  either  as  to  locality,  or 
numbera  included  in  a  class  of  beneficiaries,  are  neces- 
sary to  the  validity  of  a  charitable  bequest,  we  know  of 
no  rule  by  which  the  line  may  be  drawn.  If  power  may 
be  confeiTed  upon  a  trustee  to  designate  a  charitable  ob- 
ject for  the  testator's  bounty,  we  doubt  not  that  un- 
limited scope  may  be  given,  the  only  limitation  being 
that  the  object  must  be  a  charitable  one  according  to  the 
intention  of  the  testator. 

This  contract,  like  all  others,  must  be  construed 
with  a  view  of  carrying  out  the  intention  of  the 
testator,  and  unless  there  is  something  in  it  con- 
trary to  the  laws  of  the  state,  or  in  contravention 
of  public  policy,  no  reason  exists  for  declaring  it 
invalid.  The  object  of  the  trust  is  clearly  charitable, 
and  is  specified  as  such  in  so  many  words.  A  trus- 
tee is  named,  and  is  empowered  by  the  testator  to  select 
for  him,  and  as  an  expression  of  his  will,  a  charity  upon 
which  the  property  in  controversy  is  to  be  bestowed. 
The  trustee  has  accepted  the  trust.  He  is  willing  to 
carry  out  its  provisions,  and  has  attempted  to  do  so.  He 
stands  ready  to  make  certain  the  very  matter  of  uncer- 
tainty ui>on  which  contestant  relies  for  a  judgment.  The 
will  is  for  an  object  which  has  always  been  looked  upon 
with  favor  by  the  courts.    It  is  one  of  the  most  worthy  of 
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all  bequests,  save  perhaps  near  kindred,  having,  by  rea- 
son of  their  kinship,  peculiar  claims  to  the  consideration 
of  a  testator  in  the  distribution  of  his  property.  The  be- 
quest is  sanctioned  by  law  and  contravenes  no  public 
policy.  Its  invalidity  can  be  declared  only  by  the  adoption 
of  a  doctrine  at  variance  with  the  great  weight  of  author- 
ity, to  wit,  that  the  beneficiaries  shall  be  so  certain  that 
they  may  come  into  court  claiming  the  benefits  of  the 
trust,  and  demand  its  execution.  We  do  not  think  this  doc- 
trine should  be  adopted  in  this  state,  and  hence  hold  to 
the  view  that  where  a  bequest  for  a  charitable  purpose, 
tliough  entirely  general  and  uncertain  in  its  character,  is 
made  to  a  trustee  who  is  empowered  to  select  the  object 
of  the  charity,  and  who  is  willing  to  or  has  accepted  the 
trust,  the  will  will  not  be  declared  invalid  because  of  the 
general  nature  of  the  object  or  objects  of  the  charity. 
The  decree  of  the  district  court  must  be  reversed,  and 
the  cause  remanded  for  further  proceedings. 


Reversed  and  remanded. 


James  Duffy  v.  State,  ex  rel.  Isaac  W.  Edson. 

FrLED  November  21, 1900.    No.  11.301. 

Quo  Warranto:  Consent  of  Cottnty  Attorney.  Quo  warranto  pro- 
ceedinji^s  begun  by  the  relator  in  his  own  behalf  as  claimant  to 
the  office,  in  the  prosecution  of  which  the  county  attorney'  joined 
as  one  of  the  attorneys  in  the  case,  held  to  be  sufficient  to  show 
that  the  action  is  brought  with  the  consent  of  the  county  attor- 
ney, as  required  by  section  1,  chapter  71,  Compiled  Statutes,  1899. 
Kane  v.  People,  4  Nebr.,  509,  followed. 

Petition:  Single  Cause  of  Action.  Petition  examined,  and  hM  to 
state  but  one  cause  of  action. 

Trial  Without  a  Jury:  Error:  Sufficient  Evidence.  In  an  action 
tried  to  a  court  without  a  jury,  prejudicial  error  can  not  be  pred- 
icated on  the  ruling's  in  the  admission  of  evidence.  A  reviewing? 
court  will  only  ascertain  whether  there  is  sufficient  proper  and 
competent  evidence  to  support  the  judgment  rendered. 

.  Case  Distinguished.    Case  at  bar  distinguished  from  State  v.  Lan- 
sing, 46  Nebr.,  514,  527. 


Vol.  60]  SEPTEMBER  TERM,  1900.  813 


Duffy  V.  State. 


5.  Individual  Bight:  Prosecution:  Failure  of  Official.    Where  an 

individual  in  the  prosecution  of  a  right  does  everything  which 
the  law  requires  him  to  do,  and  he  fails  to  attain  such  right 
by  the  neglect  or  misconduct  of  a  public  officer,  the  law  will 
protect  him. 

6.  Presumption  That  Officer  Will  Do  His  Duty:  Official  Bond:  Ap- 

proval: Limitation.  A  county  officer  elect  may  properly  rely 
upon  the  presumption  that  a  board  of  county  commissioners 
will  do  its  duty  and  convene  in  timely  session  to  act  upon  official 
bonds  presented  to  it  for  approval,  within  the  time  limited  by 
statute. 

7. :  :  :  :  Non-Action:  Nl^c  Pro  Tunc.     If  a 

person  elected  to  an  office  presents  for  approval  an  official  bond 
in  all  respects  as  required  by  law,  within  the  time  fixed  by  stat- 
ute, and  because  of  the  failure  of  the  approving  body  to  meet, 
or  by  reason  of  non-action  thereon,  or  for  any  other  neglect  or 
omission  of^  duty  on  their  part,  an  official  bond  is  not  approved 
until  after  the  time  limited,  and  is  then  approved  and  filed,  the 
same  will  be  deemed  a  compliance  with  the  provisions  of  the 
statute,  and  the  doctrine  of  relation  is  applicable,  each  subse- 
quent act  relating  back  to  the  dominant  one,  to  wit,  delivery 
for  approval,  and  will  be  deemed  as  having  been  done  of  the 
time  within  which,  in  contemplation  of  law,  it  should  have  been 
approved. 

8.  Judicial  Officer:  Official  Oath:  Constitution.    A  judicial  officer, 

in  qualifying  for  an  office  to  which  he  has  been  elected,  is  re- 
quired to  take  and  subscribe  to  the  oath  prescribed  in  section 
1,  article  14,  of  the  constitution. 

9.  Pailure  to  Take  Oath:  Vacancy.     Where  an  officer  elected  to  a 

judicial  ofiice  failed  to  take  the  constitutional  oath  of  office 
within  the  time  contemplati'd  by  statute,  because  of  a  mistake  on 
his  part  as  to  the  proper  olficial  oath  to  be  by  him  taken,  but  soon 
thereafter  took  and  subscribed  to  the  proper  oath  and  filed  it 
in  the  proper  office  before  the  office  had  been  declared  vacant, 
or  any  other  right  or  title  had  intervened,  held,  that  such  failure 
did  not  of  itself  forfeit  the  office,  and  was  not  a  refusal  to  take 
the  constitutional  oath  within  the  meaning  of  the  word  as  there 
used. 

10.  Official  Bond:  Approval:  Filing:  Mistake:  Discovery  of  Errou: 

Limitation.  Where,  as  in  this  case,  the  officer  elect  presented 
with  his  official  bond,  which  was  approved  and  filed,  the  official 
oath  prescribed  by  section  1,  chapter  10,  Compiled  Statutes,  1899, 
instead  of  the  oath  required  by  section  1,  article  14,  of  the  con- 
stitution, under  the  mistaken  belief  that  the  oath  taken  was  the 
one  required  by  law,  and  soon  afterward,  but  beyond  the  time 
limited  by  law,  upon  discovery  of  the  error,  subscribed  to  and 
filed  with  the  prox)er  officer  the  oath*  required  by  the  constitu- 
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tion,  held,  that  such  error  was  an  innocent  mistake  and  over- 
sijrlit,  and  might  be  thus  corrected,  and  that  his  right  and  title 
to  the  oftice  was  not  forfeited  because  of  such  mistake. 

EiMiOK  to  the  district  court  for  Webster  county.  Tried 
below  before  Adams,  J.    Affirmed, 

Chaney  &  Mercer^  R.  T.  Potter  and  B.  McNeny,  for  plain- 
tiflf  in  eiTor. 

A.  D.  Ranney  and  Overman  &  Blackledge,  contra. 

HOLCOMB,  J. 

By  quo  warranto  proceedings,  the  relator,  Isaac  W. 
Edson,  defendant  In  error,  seeks  to  obtain  possession  of 
the  office  of  county  judge  of  Webster  county,  which,  it  is 
alleged,  is  wrongfully  withheld  by  the  respondent, 
James  Duffy,  plaintiff  in  error.  Briefly,  the  facts,  as  dis- 
closed'by  the  record,  may  be  summarized  as  follows:  The 
relator  was  elected  to  the  office  named  at  the  general 
election  held  in  1899.  The  respondent  was  the  then  in- 
cumbent of  the  office,  having  been  previously  elected  for 
the  term  expiring  on  the  first  Thursday  after  the  first 
Tuesday  in  January,  1900.  After  his  election,  and  on 
December  30,  1899,  the  relator  made  and  presented  for 
approval  his  official  bond,  with  the  statutory  oath  of  office 
provided  for  by  section  1,  chapter  10,  Compiled  Statutes, 
1899,  indorsed  thereon.  The  bond  as  thus  prepared  was 
presented  to  and  filed  with  the  county  clerk,  who  is  also 
the  clerk  of  the  board  of  county  commissioners  who  are 
charged  with  the  duty  of  approving  bonds  of  county  offi- 
cers, the  board  at  the  time  not  being  in  session.  Action 
on  the  bond  with  resi)ect  to  approval  was  not  had  by 
the  board  of  county  commissioners  until  its  first  sitting 
after  the  bond  had  been  filed,  which  was  at  a  regular 
meeting  held  January  9, 1900.  The  bond  on  that  day  was 
accepted,  approved  and  recorded  as  presented.  On  the 
same  day,  and  after  the  approval  of  relator's  bond,  the 
board  of  county  comfmissioners  passed  a  resolution,  in 
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substance  reciting  that  the  right  of  relator  to  hold  the 
office  to  which  he  was  elected  having  been  questioned  by 
some,  because  of  the  non-approval  of  his  bond  until  the 
time  mentioned,  they  thereby,  without  attempting  to  de- 
termine whether  a  vacancy  existed,  appointed  him  to 
the  same  office.    Another  bond,  with  the  same  oath  in- 
dprsed    thereon,    was    immediately    executed,    reciting 
therein  the  resolution  of  appointment,  which  was  like- 
wise approved  by  the  board  and  recorded  in  the  office  of 
the  county  clerk  on  the  same  day.     On  January  22,  an 
oath  of  office,  in  form  as  prescribed  by  section  1,  article 
14,  of  the  constitution,  was  taken  and  subscribed  to  by 
the  relator,  and  on  the  same  day  filed  in  the  office  of  the 
county  clerk.    Various   demands   by   the   relator  were 
made  upon  the  respondent  for  the  possession   of  the 
office,    all    of    which    were    refused.     It    also    appears 
that   the   respondent,    upon   the   theory   that   the   fail- 
ure of  tlu^  relator  to  secure  the  approval  of  his  bond 
on  or  bofore  the  time  mentioned  in  section  15  of  said 
chapter  worked  a  forfeiture  of  his  right  to  the  office^ 
made  and  tcMidered  for  approval  on  January  9  a  "hold- 
over" bond  as  provided  in  section  17  of  the  same  chapter, 
on  which  was  indoraed  the  statutory  oath  similar  to  the 
one  taken  by  relator.    The  county  commissioners  rejected 
and  refused  to  approve  this  bond  until  compelled  to  do 
so  by  an  order  of  the  district  court  upon  application  for 
a  writ  of  mandamus  issued  at  the  instance  of  respond- 
ent.   On  Januai-y  16  the  board,  in  pui'suance  of  the  writ, 
also   approved    the   "hold-over"   bond   tendered   by   re- 
spondent.   The  present  suit  was  instituted  on  the  26th  of 
Januai'y,  resulting  in  a  judgment  of  ouster  against  re 
spondent,  from  which  judgment  he  prosecutes  error  pro- 
ceedings to  this  court 

While  some  objections  of  a  technical  nature  are  urged 
against  the  proceedings  by  counsel  for  respondent,  we 
are  of  the  opinion  that  the  case  should  be  disposed  of 
upon  its  merits,  and  that  the  technical  objections  pre- 
sented are  untenable. 
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Regarding  the  authority  of  relator  to  prosecute  the 
action,  tlie  record  discloses  that  the  proceedings  were 
begun  by  relator  in  his  own  behalf  as  claimant  to  the 
office,  and  that  the  county  attorney  joined  in  the  prose- 
cution as  one  of  the  attorneys  in  the  case.  This  is  proof 
sufficient  that  the  action  is  brought  with  the  consent  of 
the  county  .attorney,  and  is  all  that  is  required  by  sec- 
tion 1,  chapter  71,  Compiled  Statutes,  1899.  Kane  v.  Peo- 
ple, 4  Nebr.,  509. 

To  the  objection  that  two  separate  and  distinct  causes 
of  action  are  set  forth  in  the  petition,  it  may  be  said  that 
relator  has  only  attempted  to  follow  section  707  of  the 
Code,  which  provides  that  an  information  in  quo  war- 
ranto "shall  consist  of  a  plain  statement  of  the  fajcts 
which  constitute  the  grounds  of  the  proceedings,  ad- 
dressed to  the  court  which  shall  stand  for  an  original 
petition."  While  the  petition  probably  contains  surplus- 
age, a  fair  construction  of  the  whole  of  it  leads  to  the 
conclusion  that  relator  relie<l  upon  his  election  to  the 
office  and  qualification  thereunder. 

As  to  the  action  of  the  board  in  attempting  to 
strengthen  his  title  by  making  the  appointment  without 
attempting  to  determine  the  existence  of  a  vacancy,  it 
may,  we  think,  be  said  that  no  vacancy  at  that  time  to  be 
filled  by  appointment  by  the  county  commissioners  ex- 
isted, and  that  their  action  in  that  regard  was  a  nullity, 
and  without  force  or  effect.  Richards  v.  McMillin^  36 
Nebr.,  352. 

While  it  is  urged  that  there  was  error  in  the  admission 
of  evidence,  this  objection  may  be  disposed  of  with  the 
statement  that  the  case  was  tried  to  the  court  without  a 
jury,  and  the  only  question  which  we  are  to  determine  is 
whether  the  judgment  is  supported  by  sufficient  compe- 
tent evidence  and  the  pleadings  in  the  case.  This  rule  is 
so  well  settled  that  no  citations  in  support  of  the  same 
seem  to  be  required. 

The  two  controlling  propositions  in  the  case  are:  First, 
will  the  failure  of  relator  to  secure  the  approval  of  his 
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bond  witliin  the  period  provided  by  statute  under  the 
facts  in  this  case  defeat  his  title  to  the  office;  and,  second, 
what  is  the  legal  effect  or  consequence  of  his  subscribing 
to,  and  presenting  with  his  bond,  the  oath  as  prescribed 
by  section  1,  chapter  10,  Compiled  Statutes,  1890,  instead 
of  the  oath  required  by  section  1,  article  14,  of  the  consti- 
tution, which  latter  oath  was  not  taken  and  filed  until 
January  22,  as  hereinbefore  mentioned.  The  two  ques- 
tions will  be  considered  in  the  order  named. 

Section  15  of  the  chapter  under  consideration  provides 
in  substance  that  if  any  person  elected  to  any  office  shall 
neglect  to  have  his  official  bond  executed  and  approved 
as  provided  by  law,  and  filed  for  record  within  the  time 
limited  by  that  act,  his  office  shall  thereupon  ipso  facto 
become  vacant.  This  section,  with  others  relating  to  it^ 
after  a  full  discussion  of  their  scope  and  effect,  was  con- 
strued in  the  case  of  State  v,  Lansing,  46  Nebr.,  514,  527, 
and  it  was  there  held  that  a  compliance  with  these  pro- 
visions was  a  condition  precedent;  that  such  provisions 
were  self-executing,  and  unless  the  official  bond,  where 
one  is  required,  is  filed  within  the  time  provided  by  law, 
the  person  elected  or  appointed  loses  all  right  to  the 
office.  Says  Irvine,  C,  who  wrote  the  opinion,  after  re- 
viewing the  authorities:  "We  therefore  think  that 
whether  the  result  be  reached  by  a  review  of  the  au- 
thorities or  by  an  inspection  of  the  statute  itself,  our 
legislature  has  declared  in  unmistakable  terms  that 
where  an  official  bond  is  required  it  must  be  filed  within 
the  time  provided  by  law,  and  that  its  filing  within  time 
is  a  condition  precedent  to  the  induction  into  office  of 
the  person  elected;  that  Lansing  did  not  present  his  bond 
within  time;  that  he  faikxl  thereby  to  perform  a  condi- 
tion precedent,  and  that  he  thereby  lost  all  right  to  claim 
the  office  unless  his  right  was  saved  by  a  constitutional 
question,  which  next  arises  for  consideration."  While  the 
conclusion  announced  in  the  opinion  referred  to  was  not 
concurred  in  by  all  the  members  of  the  court,  the  con- 
struction given  the  sections  therein  referred  to  must  now 
66 
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be  regarded  as  the  settled  law  of  this  state.  It  is,  how- 
ever, urged  that  the  rule  announced  in  that  case  is  not 
applicable  to  the  case  at  bar.  This  position  seems  to  us 
correct  There  is  a  distinction  of  vital  importance  be- 
tween the  two  cases.  In  the  Lansing  Case,  no  attempt 
was  made  by  the  person  elected  to  qualify  as  by  law  pro- 
vided; no  bond  was  attempted  to  be  executed,  and  none 
presented  for  approval  or  filed  with  the  approving  body 
for  its  consideration  on  the  part  of  the  officer  elected. 
There  was  an  iitter  failure  on  his  part  to  take  any  steps 
or  make  any  attempt  to  qualify  himself  for  the  office  to 
which  he  had  been  elected.  It  was  under  these  circum- 
stances, and  the  facts  in  connection  therewith,  that  the 
court  reached  the  conclusion  announced  in  the  opinion 
referred  to.  In  the  case  at  bar  it  is  to  be  observed  that 
the  relator,  after  his  election,  made  and  signed  an  official 
bond  as  provided  by  law,  and.indoi'sed  thereon  an  official 
oath  conforming  to  the  statutory  provisions,  and  pre- 
sented the  same  to  the  county  clerk,  who  is  also  the  clerk 
of  the  board  of  county  commissioners,  on  December  30, 
which  was  several  days  prior  to  the  expiration  of  the 
time  allowed  by  law  for  the  approval  of  his  bond.  He, 
in  fact,  did  all  that  was  in  his  power  and  which  he  wjis 
required  to  do  and  within  the  time  limited  by  statute. 
His  bond  should  have  been  approved  and  filed  for  record, 
to  comply  with  the  strict  letter  of  the  statute,  on  Janu- 
ary 4,  following.  The  board  of  county  commissioners, 
however,  did  not  in  fact  convene  until  January  9,  which 
was  subsequent  to  the  statutory  period  within  which 
official  bonds  were  required  to  be  approved.  At  its  fii-st 
sitting  the  board  approved  the  bond,  which  act,  if  per- 
formed on  or  before  January  4,  would,  so  far  as  the  ex- 
ecution of  the  bond  was  concerned,  have  rendered  re- 
lator's right  to  the  office  beyond  peradventure  of  doubt. 
Its  approval  is  ample  evidence  that  the  bond  tendered 
was  a  good  and  sufficient  one,  and  that  no  objection  to  its 
form  or  other  requirement  in  its  execution  existed.  The 
question  therefore  arises,  will  the  failure  of  the  approv- 
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ing  officers  to  consider  and  approve  the  bond  presented 
within  the  time  fixed  by  statute,  but  afterwards  acting 
favorably  upon  it,  defeat  a  claimant's  right  and  title  to 
an  office  to  which  he  has  been  elected?  We  answer  in  the 
negative.  Says  Maxwell,  0.  J.,  in  Parker  v.  Kuhn,  19 
Nebr.,  394,  396:  "It  is  a  well  established  rule  that  where 
an  individual  in  the  prosecution  of  a  right  does  everything 
which  the  law  requires  him  to  do,  and  he  fails  to  attain 
his  right  by  the  neglect  or  misconduct  of  a  public  officer 
the  law  will  protect  him";  citing  Smiley  v.  Sampson^  1 
Nebr.,  83;  Lytle  v.  ArkansaSy  9  How.  [U.  S.],  333;  Dobson 
V.  Dobson,  7  Nebr.,  296;  Louderback  v.  Boyd,  1  Ash.  [Pa.], 
380;  Noble  v.  Houk,  16  S.  &  R.  [Pa.],  421;  Republican  V. 
R.  Go.  V.  McPhersoiiy  12  Nebr.,  480;  Gurran  v.  Wi7coj?,  10 
Nebr.,  449.  The  relator,  it  seems  to  us,  might  very  prop- 
erly rely  upon  the  presumption  that  the  board  of  county 
commissioners  would  do  its  duty,  and  convene  in  timely 
session  to  act  upon  a  bond  presented  to  it  for  approval 
within  the  time  limited  by  statute.  Its  failure  to  do  so 
can  scarcely  be  said  to  be  a  neglect  upon  the  part  of  the 
relator.  If  the  failure  of  the  board  to  act  within  the  time 
prescribed  by  statute  deprives  the  relator  of  the  office, 
then  it  lies  within  the  power  of  a  person  or  approving 
body,  charged  with  the  duty  of  approving  bonds,  to  de- 
feat the  expressed  choice  of  the  people,  and  in  many  in- 
stances secure  the  appointment  of  p.ersons  of  their  own 
selection  to  fill  such  office.  This  is  a  doctrine  appearing 
to  us  wholly  untenable.  Such  a  construction  of  the 
statute  would  be  unnatural,  strained,  and  one  never,  in 
our  judgment,  intended  by  the  legislature.  The  views 
above  expressed  are  in  consonance  with  former  expres- 
sions of  this  court  upon  the  same  subject.  In  State  v. 
Frantz,  55  Nebr.,  167,  171,  Sullivan,  J.,  on  behalf  of  the 
court,  says:  "We  think  that  the  failure  of  Barton  to  have 
his  bond  executed  and  approved  within  the  statutory 
period  was  not  the  result  of  his  neglect,  and  that  section 
15  aforesaid  has  no  application  to  cases  of  this  character. 
Such  failure,  according  to  the  averments  of  the  informa- 
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tion,  was  entirely  due  to  the  neglect  or  willful  omission 
of  the  precinct  election  boards  to  discharge  the  duties 
imposed  upon  them  by  law."  / 

It  is  contended  by  respondent  that  mandamus  should 
have  been  resorted  to  to  compel  action  by  the  approving 
board  within  the  time  limited  by  statute.  While  man- 
damus in  a  proper  ease  would  undoubtedly  lie,  the  pro- 
ceeding was  unnecessary  in  this  instance,  because  the 
board  was  willing  to  approve  the  bond  as  soon  as  con- 
vened in  session,  and  capable  of  taking  such  action. 
Voluntary  action  was  taken  as  soon  as  action  could  have 
been  secured  by  compulsion.  If  mandamus  was  unneces- 
sary because  of  the  willingness  of  the  board  to  act,  but 
the  action  was  taJcen  subseiiuent  to  the  time  when  it 
should  have  been,  the  same  principle,  we  apprehend, 
would  apply  as  in  a  case  where  the  board,  being  in  ses- 
sion at  the  proper  time  for  the  consideration  of  such 
matters,  took  no  action,  or  action  adverse  to  the  party, 
arbitrarily  and  without  sufficient  reason  therefor.  In 
State  V,  Lynn,  31  Nebr.,  770,  773,  it  is  held  that,  where  a 
good  bond  with  the  proper  oath  is  filed  in  time,  and  ad- 
verse action  is  taken  thereon,  without  sufficient  reason, 
the  proper  remedy  is  by  mandamus;  but  this,  however, 
would  not  prevent  a  sufficient  bond  which  had  been  duly 
filed  and  which  the  board  was  compelled  to  approve, 
from  being  in  force  from  the  time  it  should  have  been 
approved.  By  a  parity  of  reasoning  it  would  seem  that, 
in  this  case,  although  the  bond  was  not  approved  within 
the  required  time,  being  good  and  sufficient,  and  tenderetl 
in  good  season,  the  failure  of  the  board  to  act  within  the 
proper  time  would  not  forfeit  relator's  right  to  the  office. 

The  conclusion  proper  to  be  reached  from  the  foregoing 
is  that  if  a  person  elected  to  an  office  presents  for  ap- 
proval an  official  bond,  in  all  respects  as  required  by  law, 
within  the  time  fixed  by  statute,  and  because  of  the  fail- 
ure of  the  approving  body  to  meet,  or  by  reason  of  non- 
action thereon,  or  for  any  other  neglect  or  omission  of 
duty  on  their  part,  an  official  bond  is  not  approved  until 
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after  the  time  limited,  and  is  then  approved  and  filed,  as 
in  this  case,  the  same  will  be  deemed  a  compliance  with 
the  provisions  of  the  statute,  and  the  doctrine  of  relation 
is  applicable,  each  subsequent  act  relating  back  to  the 
dominant  one,  to  wit,  delivery  for  approval,  and  will  be 
treated  as  having  been  done  as  of  the  time  within  which, 
in  contemplation  of  law,  it  should  have  been  approved. 
This  rule,  while  not  fully  determined,  was  adverted  to  in 
the  case  of  Holt  County  v.  Scott,  53  Nebr.,  176.  The  11th 
paragraph  of  the  syllabus  .in  that  case  is  as  follows: 
^^Quare:  Are  approval,  taking  and  subscribing  the  oath 
of  oifice  indorsed  on  the  bond,  and  its  filing  for  record 
constituent  elements  of  its  delivery,  the  filing  being  the 
dominant  one;  and  if  it  is  within  the  limit  of  time  pre- 
scribed by  statute,  and  the  approval  of  a  later  date,  and 
beyond  that  of  the  limit,  does  the  approval  relate  back 
to  the  filing?"  Says  Harrison,  J.,  in  writing  the  opinion 
of  the  court  on  the  same  subject,  p.  199:  "There  is  another 
argument  which  might  be  urged  as  establishing  the  val- 
idity and  potency  of  the  bond  in  suit,  viz.,  that,  when  filed 
in  time,  as  was  this  one,  a  later  approval  relates  back  to 
the  time  of  filing,  and  will  be  considered  as  done  of  that 
date.  This  is  on  the  ground  that  where  there  are  several 
acts  which  may  be  said  to  be  concuiTent,  required  to  be 
done  to  make  or  complete  a  matter  or  thing,  then  the 
dominant  act  in  this  case, — the  delivery, — shall  be  pre- 
ferred, and  to  it  the  other  acts  have  relation.  Support- 
ing this  doctrine  are  State  v.  Tool,  4  Ohio  St.,  553;  Drew  r. 
Morrill,  62  N.  H.,  23.  This  point  was  not  discussed  by 
counsel  and  as  to  whether  it  should  prevail  or  not,  we  will 
.  merely  indulge  in  a  query;  but  if  there  ever  were  cases  in 
which  the  doctrine  of  relation  should  be  invoked  and 
apply,  it  is  probably  in  actions  of  the  nature  of  this."  In 
the  case  of  State  v.  Tool,  supra,  decided  by  the  supreme 
court  of  Ohio,  speaking  of  the  failure  of  approving  offi- 
cers to  approve  a  bond  within  the  time  i)rescribed  by 
statute,  and  with  regard  to  a  statute  similar  to  our  own, 
it  is  said,  p.  559:  "The  bond  was  executed  and  delivered 
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to  the  commissioners,  for  their  acceptance,  within  the 
time  prescribed  by  law,  but  was  neither  accepted  nor  re- 
jected on  that  day;  but  on  the  next  day,  and  during  the 
regular  June  session  of  the  commissioners,  was  accepted 
and  approved  by  them.  *  *  *  In  such  case  the  doctrine 
of  relation  would  apply,  and  the  acceptance,  by  the  com- 
missioners, of  the  bond  on  the  next  day,  would  relate 
back  to  the  time  of  the  delivery  of  the  bond  to  the  com- 
missioners for  their  acceptance.  ♦  ♦  ♦  But,  in  this  cause, 
the  oath  was  not  made  or.  subscribed  by  the  treasurer, 
nor  indorsed  on  the  bond,  until  the  next  day  after  the 
time  prescribed  by  law;  and  therefore,  it  is  claimed,  the 
oflBce  became  vacant  ♦  ♦  ♦  Still,  we  think  the  indorse- 
ment of  the  oath  more  properly  follows  the  acceptance, 
and  if  made  immediately  after  the  acceptance,  that  the 
oath,  indorsement  and  the  acceptance  will  have  relation 
to  the  time  of  the  first  act  of  the  treasurer,  viz.,  the 
delivery  of  the  bond  to  the  commissioners  for  their  ac- 
c(*ptance,  and  that  this  original  act  shall,  in  the  language 
of  Viner,  be  preferred;  and  to  this  first  act  the  others 
shall  have  relation,  and,  by  this  fiction,  the  whole  shall 
be  considered  as  done  on  or  before  the  first  Monday  of 
June."  On  the  same  subject  says  the  supreme  court  of 
California,  in  People  v.  Scannell^  7  Oal.,  432,  440,  a  case  in 
many  respects  like  the  one  at  bar:  "But  even  in  cases 
where  the  party  seeks  to  enter  upon  the  duties  of  an 
office,  and  he  is  required  to  give  a  bond  as  a  precedent 
condition,  and  he  does  execute  and  present  a  good  bond 
with  sufficient  sureties,  and  the  officer,  or  board,  whose 
duty  it  is  to  approve  or  reject  the  same,  neglects  or  re- 
fuses to  act  it  is  not  sufficient  cause  to  defeat  his  rights." 
See,  also,  Ross  v.  Williamson,  44  Ga.,  501.  It  is  apparent 
from  the  foregoing  that  a  failure  of  the  approving  board 
to  meet  and  act  at  the  time  contemplated  by  law  can  not 
be  invoked  to  the  prejudice  of  one  who,  in  all  other  re- 
spects, has  done  that  which  is  necessary  to  qualify  him 
for  the  office  to  which  elected,  and,  that  in  this  case  the 
right  of  the  relator  to  the  office  claimed  by  him  is  not 
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defeated  by  the  non-action  of  the  board  of  county  com- 
missioners respecting  the  approval  of  his  official  bond 
until  January  9,  when  it  was  approved. 

As  to  the  second  proposition,  to  wit,  the  filing  of  the 
i ,  atutory  oath  with  the  official  bond,  instead  of  the  re- 
quired constitutional  oath,  it  may  be  well  in  the  begin- 
ning to  observe  that  the  facts  upon  which  legal  con- 
clusions are  based  are  always  to  be  kept  in  mind.  They 
are  quite  generally,  if  not  always,  as  important  in  ar- 
riving at  a  decision  as  the  enunciation  of  a  correct  legal 
proposition,  and  in  this  case  the  facts  upon  which  legal 
conclusions  are  founded  we  regard  as  of  weighty  impor- 
tance. Having  reached  the  conclusion  that  the  failure  of 
relator  to  secure  the  approval  of  his  bond  within  the  time 
mentioned  by  statute,  because  of  the  non-action  of  the  ap- 
proving board,  does  not  militate  against  him  in  his  claim 
to  the  office,  so  far  as  that  question  is  concerned  we  are  to 
regard  him  as  being  in  the  same  position  as  he  would  be 
had  his  bond  been  approved  within  the  time  limited  by 
statute.  It  is  also  to  be  remembered  that  the  incumbent 
has  no  claim  to  the  office  other  than  the  right  to  hold 
until  his  successor,  whether  elected  or  appointed,  has 
qualified.  It  is  quite  obvious  that  if  relator's  failure  to 
subscribe  to  and  file  the  constitutional  oath  within  the 
time  mentioned  in  the  statute  forfeits  his  right  to  the 
office,  then  the  incumbent,  who  also  failed  to  take  the 
same  oath  in  his  attempt  to  qualify  as  a  "hold-over'' 
officer,  has  lost  any  and  all  claim  to  the  office  which  he 
may  have  by  virtue  of  his  attempted  qualification.  He 
is  in  the  attitude  of  one  holding  the  office  without  claim 
thereto,  and  has  the  right  only  to  hold  until  his  successor 
has  been  selected  and  has  qualified  for  the  position.  Men- 
tion is  made  of  this,  not  for  the  purpose  of  suggesting 
that  relator's  title  to  the  office  may  be  established  by 
showing  a  weaker  title  in  his  adversary,  but  to  show  the 
exact  status  or  condition  the  office  is  in,  and  that  no 
adverse  title  or  claim  thereto  has  intervened.  The  office 
is  as  though  a  vacancy  exi^te4  ej^cept  as  to  relator's  right 
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and  title  thereto.  That  a  county  judge  is  required  to  take 
the  constitutional  oath  in  order  to  qualify  himself  for 
the  office  to  which  he  has  been  elected,  we  think  is  a 
proposition  made  so  clear  by  the  statute  that  it  is  not 
open  to  argument  or  controversy.  The  question  then  is, 
whether  a  neglect  to  take  such  oath  and  file  it  in  the 
proper  office  within  the  same  time  the  bond  is  required  to 
be  filed  forfeits  the  right  of  such  person  to  the  office.  To 
hold  that  such  is  required,  is  to  give  to  the  statute  the 
same  construction  I'egarding  the  taking  of  official  oaths 
as  is  given  to  it  regarding  the  execution  of  bonds.  It  is 
expressly  provided  that  a  failure  to  give  the  bond  within 
the  time  limite<i  by  the  statute  ipso  facto  vacates  the 
office,  and  it  was  upon  this  express  and  mandatx^ry  pro- 
vision that  the  conclusion  was  reached  as  announced  in 
the  case  of  State  v.  Laming,  supra.  The  statute  contains 
no  such  provisions  as  to  an  official  oath.  There  is  a 
very  material  difference  between  an  official  bond  and  an 
official  oath.  The  bond  serves  one  purpose  and  the  oath 
an  entirely  different  one.  The  bond  gives  pecuniary  pro- 
tection for  wrongs  done  in  office,  while  the  oath  appeals 
only  to  the  mind,  judgment  and  conscience  of  the  one 
taking  it  for  a  faithful  dischai^ge  of  the  duties  of  the 
office.  None  will  be  heard  to  contend  that  it  is  manda- 
tory or  required  that  the  oath  shall  be  indorsed  on  the 
bond,  as  provided  by  the  statute,  or  presented  with  the 
bond.  It  would  be  just  as  effective,  and  serve  its  pupose 
as  completely,  if  it  were  on  an  entirely  separate  instru- 
ment and  presento'd  at  a  separate  time.  Nowhere  is  it 
provided  in  the  statute  that  a  failure  to  subscribe  to  and 
file  the  oath  within  the  time  limited  shall  forfeit  the 
office.  So  far  as  our  observation  has  extended,  and 
clearly  by  the  great  weight  of  authority,  the  general  rule 
is  held  to  be  that,  where  the  provisions  as  to  filing  of  an 
official  oath  are  not  expressly  made  mandatory  by  stat- 
ute, then  the  statute  will  be  construed  as  directory,  and 
the  oath  may  be  taken  at  any  time  before  induction  into 
office,    Mecham,  Public  Officers,  sec.  251;  City  of  Ghioago 
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r.  GagCy  35  Am.  Eep.  [111.]?  182;  Ross  v.  Williamson,  44  Ga,, 
501;  People  v.  Watts,  73  Hun  [N.  Y.],  404;  State  v.-  Colvig, 
15  Ore.,  57;  People  v.  McKinmy,  52  N.  Y.,  374;  State  v. 
Johnson,  100  Ind.,  489;  State  v.  Ruf,  16  L.  E.  A.  [Wash.], 
140. 

There  are,  we  think,  no  states  holding  to  the  contrary 
doctrine,  except  where,  by  statute,  it  is  expressly  pro- 
vided that,  if  the  officer  elected  fails  to  take  the  oath 
within  the  time  prescribed,  he  shall  thereby  forfeit  the 
office.  Under  siuh  statutes  a  construction  thereof  as 
being  mandatory  is  certainly  correct.  It  is  a  familar 
doctrine  that  forfeitures  are  not  favored,  and  certainly 
we  are  not  warranted  in  construing  the  statutory  and 
constitutional  provisions  bearing  on  the  subject  under 
consideration  as  working  a  forfeiture  of  relator's  title  to 
the  office  unless  the  language  used  clearly  intends  that  a 
forfeiture  shall  follow  a  failure  such  as  the  facts  show  to 
exist  in  tlie  case  at  bar.  In  the  present  case,  the  oath  re- 
quired being  the  one  prescribed  by  the  constitution,  we 
must  turn  to  that  instrument  and  ascertain  its  provis- 
ions. It  is  there  provided  that  a  refusal  to  take  the  oath 
therein  prescribed  shall  forfeit  the  office.  Nothing  is  said 
as  to  neglect  or  failure,  nor  are  words  used  of  similar  im- 
port The  language  is,  "Any  such  officer  *  *  *  who 
shall  refuse  to  take  the  oath  herein  prescribed,  shall  for- 
feit his  office  *  *  *."  Webster  gives  the  definition  of 
"refuse"  as  "To  deny,  as  a  request,  demand,  invitation, 
or  command;  to  decline  to  do  or  grant";  and  "refusal" 
as  "The  act  of  refusing;  denial  of  anything  demanded, 
solicited,  or  offered  for  acceptance."  It  can  hardly  be 
said  that  relator  has  refused  to  take  this  oath.  He  has, 
in  fact,  taken  it  and  filed  it  In  the  proper  office  as  one  of 
the  steps  in  qualifying  himself  for  the  office  which  he  is 
trying  to  secure,  and  this,  before  he  appealed  to  the  ju- 
diciary for  an  adjudication  of  his  right  and  title  thereto. 
Not  only  is  there  no  refusal  to  take  the  official  oath,  but 
the  failure  on  his  part  relates  only  to  the  time  when 
taken,  which  was  subsequent  to  the  time  when  his  official 
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bond  was  i-equired  to  be  flle<l.  That  he  in  good  faith 
sought  to  qualify  himself  for  the  office  to  which  he  had 
been  elected,  by  subscribing  to  and  presenting  with  his 
bond  an  official  oath,  which  he  doubtless  believ€*d  con- 
formed to  the  law,  is  fairly  presumable  from  the  i-ecord. 
His  failure  to  subscribe  to  the  oath  provided  by  the  con- 
stitution for  judicial  officers  was  evidently  a  mistake,  an 
oversight,  and  grew  out  of  what  the  writer  believes  to 
be  a  popular  belief,  prevailing  quite  genei'ally,  that  the 
statutory  oath  taken  by  him  was  all  that  was  required  of 
any  person  elected  to  any  county  office.  It  is  quite  prob- 
able that  many  similiar  official  oaths,  under  this  miscon- 
ception of  the  law,  have  been  taken  by  many  of  the 
county  judges  of  the  state,  in  the  belief  that  it  w^as  a  full 
compliance  with  the  requirements  of  law  in  that  regard. 
It  would  be  a  rigid  construction  indeed,  to  hold  that,  in 
such  cases,  an  office  has  become  vacant,  and  a  party 
thereto  has  forfeited  his  title  to  the  office  by  reason  of 
failure  to  take  the  correct  oath  of  office.  It  would  seem 
the  truer  rule,  based  on  sounder  principles,  would  be  that 
an  office  would  become  vacant  only  when  it  becomes  ap- 
parant  that  the  incumbent,  in  the  language  of  the  consti- 
tution, "refused"  to  take  the  oath  thei-eln  provided  for. 
It  is  probably  true  that,  if  the  office  in  question,  or  under 
similar  circumstances  another  office,  had  been  declared 
vacant  for  want  of  an  official  oath,  or  if  another  had  pro- 
perly qualified,  under  appointment  or  otherwise,  and  had 
been  inducted  into  such  office,  an  elected  or  appointed 
officer  having  failed  to  qualify  could  not  thereafter  take 
the  proper  official  oath  and  claim  the  office.  This  ques- 
tion, however,  is  not  presented  in  the  case,  and  it  is  un- 
necessary to  consider  the  same,  or  pass  any  opinion 
thereon,  and  no  opinion  is  expressed  on  the  subject.  In 
the  case  at  bar  no  person  claims  the  office,  and  no  inter- 
vening rights  exist. 

Under  the  facts  as  disclosed  by  the  record  in  the  case 
at  bar,  we  think  there  is  another  and  more  cogent  reason 
for  holding  his  right  to  the  office  not  forfeited  because 
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of  his  failure  to  take  and  subscribe  to  the  consti- 
tutional oath  until  the  time  when  he  did,  on  January  22. 
He  subscribed  to  and  filed  in  the  proper  oflBce,  and  within 
the  time  contemplated  by  statute,  an  oflBcial  oath  con- 
forming to  the  provisions  of  the  statute  as  to  all  county 
oflSces,  except  of  a  judicial  character.  As  a  judicial  oflfl- 
cer,  he  should  have  taken  the  constitutional  oath.  We 
are  of  the  opinion  that  his  failure  in  this  respect  ought 
not  to  be  permitted  to  work  to  his  prejudice  to  the  ex- 
tent of  forfeiting  his  title  to  the  office.  It  seems  to  us 
that  the  taking  of  the  statutory  oath  is  such  a  compliance 
with  the  law  regarding  the  subject  as  to  render  it  per- 
missible for  him,  upon  discovery  of  the  mistake  (for  such 
it  is),  to  file  an  amended  and  supplementary  oath,  fully 
complying  with  the  constitutional  provisions.  His  fail- 
ure in  the  first  instance,  as  has  been  noted,  was  doubtless 
an  innocent  mistake  upon  his  part.  As  soon  as  it  was 
discovered  that  the  constitutional  and  not  the  statutory 
oath  was  required  of  him,  he  took  and  subscribed  to,  and 
filed  with  the  clerk,  the  proper  official  oath.  He  evinced 
no  disposition  either  to  neglect  or  refuse  to  take  the  oath 
required  of  him.  The  constitutional  oath  differs  from  the 
statutory  one,  more  especially  in  that  the  former  requires 
that  the  person  subscribing  to  the  oath  shall  swear  that 
he,  at  the  election  at  which  he  was  chosen,  had  not 
improperly  influenced  the  vote  of  any  elector,  and 
that  he  would  not  accept  anything  of  value  from  a  cor- 
poration or  person,  or  promise  of  office  for  any  official  act 
or  influence.  Otherwise  the  two  forms  of  oath  are  sub- 
stantially the  same. 

It  may,  we  think,  be  fairly  said  that  the  declaration 
that  the  affiant  "will  not  accept  anything  of  value  or 
promise  of  office  for  official  acts"  is  substantially  covered 
by  the  averment  in  the  statutorj^  oath  that  he  "will  faith- 
fully and  impartially  perform  the  duties  of  the  office"; 
for  how  could  he  faithfully  perform  the  duties  of  the 
office  if  he  be  unduly  influenced  in  the  manner  prohibited 
by  the  constitutional  oath?  The  two  forms  of  oaths  may 
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therefore  be  said  to  be  substantially  the  same,  except  the 
statement  in  the  constitutional  oath  that  the  oflScer 
elected  has  not  improperly  influenced  the  vote  of  any 
elector  at  the  election  at  which  he  was  chosen  to  such 
office.  This  is  in  the  nature  of  a  test  oath.  A  person  who 
violates  its  provisions,  or  who  refuses  to  take  the  re- 
quired oath,  or  who  makes  a  false  oath,  forfeits  his  office. 
It  has  reference  to  that  which  has  taken  place  in  the  pa«t, 
and  is  a  means  of  evidencing  a  person's  fitness  to  hold  any 
of  the  offices  therein  mentioned.  Its  provisions  are  re- 
troactive, rather  than  prospective,  as  is  ordinarily  the 
case.  There  was  in  this  case  no  hesitancy  or  refusal  to 
subscribe  to  this  oath  when  ascertained  that  the  law  re- 
quired it.  While  the  first  oath,  taken  in  a  technical  sense, 
was  not  a  substantial  compliance  with  the  form  pre- 
scribed by  the  constitution,  yet  it  was,  in  our  judgment, 
such  a  compliance  as  to  admit  of  a  correction  of  the  error 
upon  its  discovery,  by  subscribing  to,  and  filing  in  the 
proper  office,  an  oath  in  form  fully  complying  with  law. 
Such  correction,  it  appears  to  us,  would  cure  the  mistake, 
and,  in  the  absence  of  intervening  rights,  secure  to  the 
relator  his  right  and  title  to  the  office  to  which  he  was 
elected. 

It  is  not  to  be  doubted  that  a  failure  to  subscribe  to  the 
official  oath  wliich  is  required  by  law  would  be  sufficient 
to  justify  the  rejection  or  non-approval  of  an  official 
bond;  but  in  the  case  we  now  have  to  deal  with,  the 
bond  and  oath  were  acceptable  to  those  charged  with  the 
approval  of  the  bond,  as  well  as  to  those  representing  the 
state,  and  no  obj(H*tion  thereto  from  either  source  was 
raised;  but,  on  the  contrary,  these  parties  have  chosen  to 
waive  the  irregularity,  and  treat  the  relator  as  being 
rightfully  entitkMl  to  the  office. 

It  has  b<»en  frequently  said  that  the  giving  of  official 
oaths  and  bonds  is  for  the  benefit  of  the  public,  and  that 
the  time  of  th(4r  filing  may  be  waived,  and  the  officer  in- 
ducted into  office,  and  dealt  with  as  the  person  entitled 
thereto,    This  rule  was  definitely  announced  in  Ponton  v. 
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State,  59  Nebr.,  460,  and  seems  to  be  grounded  on  sound 
principle.  In  this  case  it  is  not  to  be  forgotten  that  the 
only  objection  to  relator's  right  to  the  office  is  interposed 
by  the  incumbent,  who,  as  we  have  seen,  is  without  any 
claim  thereto  in  his  own  right.  In  In  re  Executive  Corrir 
munication,  14  Pla.,  282,  in  speaking  upon  the  subject,  and 
regarding  a  constitutional  provision  broader  than  ours, 
in  that  it  provides  that  a  failure  or  neglect  to  take  the 
oath  therein  prescribed  shall  forfeit  all  right  to  the  office, 
one  of  the  judges  of  the  supreme  court  of  that  state  per- 
tinently says:  "If  an  appointee,  intending  to  take  the 
oath  required,  makes  an  innocent  mistake  in  the  terms  of 
the  oath  taken  and  filed,  and  a  commission  framed  in  ac- 
cordance with  law  issues  thereon,  I  am  not  prepared  to 
say  that  this  would  be  a  neglect  or  refusal  to  qualify 
within  the  meaning  of  the  act."  If  this  conclusion  is 
fairly  deducible  from  the  language  of  the  act  referred  to, 
and  we  think  it  is,  it  is  much  more  warrantable  under 
the  language  of  our  constitution  to  reach  the  deduction 
that  the  failure  to  take  the  oath  under  the  circumstances 
in  this  case  is  not  a  refusal  w^ithin  the  meaning  of  the 
language  therein  used.  The  relator,  we  think,  has  not 
refused  to  take  the  constitutional  oath,  in  the  sense  of 
the  word  as  there  used,  and  has  not  therefore  forfeited 
his  right  to  the  office;  nor  can  it  be  said  that  he  has  done 
or  failed  to  do  some  act  whereby  it  is  expressly  provided 
by  statute  that  by  reason  thereof  the  office  has  become 
vacant. 

Having  met  all  the  requirements  of  the  statute  and  the 
constitution  before  proceedings  were  begun  to  obtain 
possession  of  the  office,  and  there  being  no  adverse  claim- 
ant or  other  person  entitled  to  the  office,  we  are  of  the 
opinion  that  the  judgment  of  the  district  court  was  right, 
in  conformity  with  law,  and  should  be  affirmed,  which  is 
accordingly  done. 

Affirmed. 

NoRVAL,  C.  J.,  dissenting. 

I  find  myself  unable  to  agree  to  the  conclusion  of  the 
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majority.  James  Duffy  was  duly  elected  county  judge  of 
Webster  county  for  the  term  expiring  in  January,  1900. 
He  qualified  and  discharged  the  duties  of  his  office.  At 
the  general  election  held  in  November,  1899,  Isaac  W. 
Edson  was  elected  to  said  office  to  succeed  said  Duffy. 
Within  the  time  required  by  law,  Edson  presented  for 
approval  his  official  bond  with  the  oath  of  office  thereon 
indorsed  as  prescribed  by  section  1,  chapter  10,  Compiled 
Statutes.  The  bond  was  not  approved  or  acted  upon 
prior  to  the  date  fixed  by  law  for  the  beginning  of  the 
official  term,  owing  to  the  fact  that  the  county  board  was 
not  in  session  until  aiter  that  time.  The  bond  of  Edson 
was  approved  on  January  9,  1900.  On  the  same  day  the 
county  board  entered  on  its  records  a  resolution  reciting 
that  the  right  of  Edson  to  hold  the  office  having  been 
questioned  because  his  bond  had  been  approved  out  of 
time,  they  thereby  appointed  Edson  to  the  office  of 
county  judge.  Edson  immediately  exec^uted  and  filed  a 
new  bond  reciting  the  resolution  of  appointment,  upon 
which  was  indorsed  the  same  oath  of  office.  This  bond 
was  likewise  approved  on  the  same  day.  Thirteen  days 
thereafter,  Edson  took,  subscribed,  and  filed  in  the  office 
of  the  county  clerk,  the  official  oath  required  by  section  1, 
article  14,  of  the  constitution.  On  January  6, 1900,  Duffy 
executed  and  filed  a  hold-over  bond,  having  indorsed 
thereon  the  official  oath  similar  to  the  one  first  taken  by 
Edson.  This  hold-over  bond,  in  obedience  to  a  peremp- 
tory writ  of  mandamus,  was  approved  by  the  county 
board.  Later,  Duffy  subscribed  the  constitutional  oath 
of  office,  and  filed  the  same  with  the  county  clerk  of  Web- 
ster county.  Duffy  having  refused  to  surrender  the  office 
to  Edson,  the  latter  instituted  quo  warranto  proceedings 
against  the  former  to  oust  liim  from  the  office  of  county 
judge  and  install  relator  therein.  From  a  judgment  in 
the  district  court  in  favor  of  Edson  the  respondent  has 
prosecuted  a  petition  in  error. 

Numerous  questions  have  been  argued  in  the  briefs 
and  at  the  bar  by  counsel  for  the  respective  parties,  and 
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passed  upon  by  my  associates,  but  the  only  one  which  I 
deem  necessary  to  consider  at  this  time  is  whether  the 
failure  or  refusal  of  relator  to  take  and  subscribe  the  oath 
designated  by  the  constitution  within  the  time  required 
by  law  forfeited  his  right  to  the  office. 

Chapter  10,  Compiled  Statutes,  relates  to  official  bonds 
and  oaths,  section  1  of  which  declares  that  "All  state, 
district,  county,  precinct,  township,  municipal,  and  esr 
pecially  appointed  officers,  except  those  mentioned  in 
section  1,  article  14,  of  the  constitution,  shall  before  en- 
tering upon  their  respective  duties,  take  and  subscribe 
the  following  oath,  which  shall  be  endorsed  upon  their 
respective  bonds:  *I  do  solemnly  swear  that  I  will  support 
the  constitution  of  the  United  States,  the  constitution  of 
the  state  of  Nebraska,  and  faithfully  and  impartially  per- 
form the  duties  of  the  office  of y  according  to  law, 

and  to  the  best  of  my  ability.  So  help  me  God.'  "  It  was 
the  foregoing  oath,  and  none  other,  that  was  taken  by 
relator  before  the  date  fixed  by  law  for  the  commence- 
ment of  his  term  of  office.  The  taking  of  this  oath  would 
suffice  were  it  not  for  the  exception  contained  in  said  sec- 
tion 1,  chapter  10,  and  the  requirements  of  the  constitu- 
tion. Section  1,  article  14,  of  the  fundamental  law  reads 
thus:  "Executive  and  judicial  officers  and  members  of  the 
legislature,  before  they  enter  upon  their  official  duties, 
shall  take  and  subscribe  the  following  oath  or  affirmar 
tion,  'I  do  solemnly  swear  (or  affirm)  that  I  will  support 
the  constitution  of  the  United  States,  and  the  constitu- 
tion of  the  state  of  Nebraska,  and  will  faithfully  dis- 
charge the  duties  of according  to  the  best  of  my 

ability,  and  that  at  the  election  at  which  I  was  chosen  to 
fill  said  office,  I  have  not  improperly  influenced  in  any 
way  the  vote  of  any  elector,  and  have  not  accepted,  nor 
will  I  accept  or  receive,  directly  or  indirectly,  any  money 
or  other  valuable  thing  from  any  corporation,  company, 
or  person,  or  any  promise  of  office,  for  any  official  act  or 
influence.  *  *  *'  Any  such  officer  or  member  of  the 
legislature  who  shall  refuse  to  take  the  oath  herein  pre- 
scribed, shall  forfeit  his  office.    ♦    •    •." 
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It  is  obvious  that  this  section  is  applicable  to  the  oflSce 
in  question,  and  on  this  point  we  are  all  agreed.  The 
constitutional  provision  is  mandatory,  and  of  this  th^e 
is  no  room  to  doubt.  The  taking  of  the  constitutional 
oath  by  a  county  judge  elect  is  a  condition  precedent  to 
his  entering  upon  the  duties  of  such  office.  And  the 
statute  prescribes  the  time  w^ithin  w^hich  the  oath  shall 
be  filed  in  the  proper  office,  aa  section  5,  chapter  10,  de- 
clares that  "Official  bonds,  v^^ith  the  oath  endorsed 
thereon,  shall  be  filed  in  the  proper  office  within  the  times 
as  follows:  Of  all  officers  elected  at  any  general  election 
on  or  before  the  first  Thursday  after  the  first  Tuesday 
in  January  next,  succeeding  the  election,"  etc.  By 
this  section  it  became  the  imperative  duty  of  relator  to 
have  taken  the  constitutional  oath  and  lodged  the  same 
in  the  office  of  the  county  clerk  of  Webster  county  on  or 
before  the  first  Thursday  after  the  first  Tuesday  in  Jan- 
uaiy,  1900.  He  wholly  failed  or  refused  to  do  either. 
The  omission  of  the  relator  to  subscribe  to  the  constitu- 
tional oath  and  file  the  same  in  proper  time  is  not  a  mere 
irregulaiity,  but  was  a  clear  .and  palpable  violation  of  the 
fundamental  law,  which  is  no  more  an  irregularity  than 
the  failure  of  the  legislature  to  observe  the  requirements 
of  the  constitution  in  passing  laws;  and  this  court  has  fre- 
quently held  that  statutes  enacted  in  violation  of  the  plain 
requirements  of  the  constitution  are  void.  By  a  parity  of 
reasoning,  the  neglect  or  refusal  of  a  county  judge  elect 
to  take  and  file  the  oath  prescribed  by  the  fundamental 
law  within  the  time  limited  therefor  forfeits  his  right  to 
be  inducted  into  office.  If  he  could  rightfully  subscribe 
to  the  oath  and  file  the  same  one  day  after  the  period 
fixed  by  statute,  then  he  might  do  so  in  a  month  or  year. 
This  is  not  a  suit  on  an  official  bond  where  the  constitu- 
tional oath  was  not  taken  in  time  and  the  omission  so  to 
do  is  urged  as  a  defense,  but  is  a  proceeding  to  determine 
the  rights  of  two  persons  to  hold  a  public  office,  and  the 
relator,  like  a  plaintiff  in  ejectment,  must  recover  on  the 
strength  of  his  own  title  and  can  not  rely  upon  the  weak- 
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ness  of  that  of  his  adversary.  The  neglect  or  failure  of 
Edson  to  take  the  constitutional  oath  within  the  statu- 
tory time  amounted  to  a  refusal  so  to  do.  In  the  opinion 
of  the  majority  it  is  said  that  the  failure  of  Edson  to 
subscribe  the  oath  prescribed  by  the  constitution  was 
evidently  a  mistake — an  oversight.  There  is  no  warrant 
for  this  assertion  to  be  found  in  the  record.  Edson  in 
his  pleadings  does  not  allege  that  he  inadvertently  or  by 
mistake  took  the  wrong  oath,  nor  did  he  attempt  to  ex- 
cuse his  neglect  by  testimony  given  on  the  trial.  He 
offered  no  extenuating  evidence  whatever.  His  conduct 
amounted  to  a  refusal  to  take  the  required  oath.  Even 
though  he  took  the  statutory  oath  under  a  misconception 
of  the  law,  it  is  no  valid  excuse.  He  was  bound  to  know 
the  law. 

Again,  relator  abandoned  any  claim  he  might  have  to 
the  ojffice  under  and  by  virtue  of  his  election,  by  the 
county  board  declaring  that  a  vacancy  existed  and  ap- 
pointing relator  to  fill  the  same  and  by  his  giving  a  new 
bond  and  attempting  to  qualify.  If  there  existed  a  va- 
cancy in  the  office  of  county  judge,  the  county  board  was 
without  power  to  fill  the  same,  since  the  unexpired  term 
exceeded  one  year,  and  could  be  filled  alone  by  election. 
Constitution  art  6,  sec.  21;  State  v.  Lansing,  46  Nebr.,  514. 
The  conclusion  is  irresistible  that  relator  has  failed  to 
establish  his  right  to  be  inducted  into  the  office  in  ques^ 
tion. 


BT 
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Abatement  and  BeriTor. 

1.  To  sustain  a  plea  of  a  prior  suit  pending  there  must  be  the 
same  parties  or  such  as  represent  the  same  interests,  the 
same  rights  must  be  asserted  and  the  same  relief  prayed 
for,  and  the  relief  must  be  founded  on  the  same  facts  and 
essential  basis.    Richardson  v,  Opelt 180 

Dissolution, 

2.  Under  section  63,  chapter  16,  Compiled  Statutes,  a  suit  does 
not  abate  by  the  dissolution  of  a  corporation  plaintiff  or 
defendant  organized  under  the  laws  of  this  state.  Schmiti 

d  Brt.  Co,  17.  Mahoney 20 

Pendency  of  Another  Action, 

3.  As  a  general  rule,  where  a  judgment  in  a  prior  suit  would 
be  a  bar  to  a  judgment  in  the  second  suit  brought  in  the 
same  or  another  court  of  concurrent  jurisdiction,  the  plea 

of  another  suit  pending  is  valid.    Richardson  v.  Opelt 180 

Waiver, 
4.  Issuance  of  summons  or  conditional  order  of  revivor  held 
waived  where  defendant  filed  objection  to  the  substitution. 
Sohaherg  v,  McDonald r 493 

Abutting  Owner.    See  Municipal  Corporation,  11. 

Account  Stated.    See  Usuby. 

1.  An  account  stated  is  merely  an  agreement  between  per- 
sons who  have  had  previous  transactions,  fixing  the 
amount  due  as  the  result  of  an  accounting.  Jorgensen  v, 
Kingsley    44 

2.  In  an  action  on  an  account  stated,  the  defense  of  usury 
is  available  without  alleging  that  the  balance  claimed  to 
be  due  was  agreed  to  in  consequence  of  fraud  or  mistake. 
Idem, 

Action.    See  Creditor's  Bill. 

1. to  enforce  tax  title.    See  Taxation. 

2.  Names  of  parties.    See  Idem  Sonans.    Names. 

3.  A  cause  of  action  for  false  imprisonment  may  be  joined 

in  the  same  petition  with  a  cause  of  action  for  malicious 
prosecution  when  both  arose   out  of .  one   and  the  same 

transaction.     Scott  v.  Flowers ....  675 
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Action — con  eluded. 

4.  A  plaintiff  cjen  not  divide  his  demand  and  prosecute  by  dif- 
ferent actions.  But  this  rule  does  not  require  him  lo  con- 
solidate independent  actions  in  a  single  suit.  Richardson 
i\  Opvlt 181 

Adultery.    See  Statute,  30. 

Under  section  208  of  the  Criminal  Code  a  single  act  of  sexual 
intercourse  by  a  married  man  with  an  unmarried  woman 
constitutes  the  crime  of  adultery.    State  v.  Byrum 384 

Adverse  Possession.    See  Limitation  of  Action. 

1.  Possession  for  a  period  long  enough  to  ripen  into  a  title 
must  be  inconsistent  with  constructive  possession  of  the 
legal  proprietor.     Hofflne  v,  Ewings 729 

2.  The  word  "hostile"  when  applied  to  the  possession  by  an 
occupant  holding  ad  vers  »ly  is  not  to  be  construed  as  show- 
ing ill-will  but  only  that  the  occupant  holds  against  all 
other  claimants.    Idem, 

3.  To  maintain  a  title  by  reason  of  adverse  possession  of 
real  estate, it  is  necessary  to  prove  that  the  claimant  for  a 
period  of  ten  years  next  before  the  commencement  of  the 
action  was  in  actual,  continuous  and  notorious  possession, 
claiming  against  all  persons.    Idem, 

Color  of  Title, 

4.  Color  ot  title  is  not  essential  to  adverse  possession.  Jfur- 
ray  v.  Romine 94 

Pleading,    Evidence,    Review, 
6.  Proof  of  adverse  possession  is  admissible  in  ejectment  un- 
der a  general  denial.    Idem, 

6.  A  verdict  based  on  evidence  sufficient  to  establish  adverse 
possession  will  not  be  disturbed,  though  the  evidence  may 
not  be  inconsistent  with  a  holding  under  a  claim  other 
than  that  of  title.    Idem, 

7.  Use  of  word  "hostile",  in  an  instruction,  while  not  to  be 
commended,  held  not  prejudicial  error.     Hofflne  v,  Emngs. .  729 

Tacking, 

8.  Possession  of  one  occupant  may  be  tacked  to  that  of  an- 

other, if  one  acquired  possession  from  the  other,  and  the 
possessory  estates  are  connected  and  continuous.  Murray 
V,  Romine 94 

9.  Possession  can  not  be  tacked  to  make  out  title  by  prescrip- 
tion where  the  adverse  occupant  did  not  come  in  under 
another,  and  the  deed  under  which  the  last  occupant 
claims  title  does  not  include  the  land  in  dispute  or  show 
any  privity  beiween  him  and  his  grantor  in  regard  thereto. 
Pohlman  v.  Evangelical  Lutheran  Trinity  Church 364 

Yerhal  Transfer. 
10.  The  right  of  one  person  holding  possession  adversely  may 
be  transferred  to  another  verbally.    Murray  v,  Romine 94 
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Alimony.    See  Divobce  and  Aximony. 

Amendment.  See  Constitutional  Law.  iNDicrrMuwr  and  Informa- 
tion.   Statute,  1-3. 

Amicus  Curiae.    See  Party,  5. 

Appeal  and  Error.  See  Burglary.  Courts.  Criminal  Law,  2,  5. 
Ejectment.  Execution,  10.  Forcible  Entry  and  De- 
tainer. Instructions,  10.  Mandamus,  5,  11.  New  Trial, 
Rajpe. 

1.  The  authority  given  by  the  Australian  ballot  law  to  the 
county  court  ana  to  the  judges  of  the  district  and  supreme 
courts  is,  in  its  nature,  judicial,  and  may  be  reviewed  by 
error  proceeding.    Porter  v.  Flick 773 

2.  A  party  who  misleads  the  court  can  not  complain  of  an 
error  committed.    Missouri  P,  R,  Co.  v.  Fox 531 

3.  Error  proceeding  can  only  be  prosecuted  after  the  rendi- 
tion of  a  final  order  or  judgment  in  the  cause.  State  v, 
Higby    765 

4.  A  reversal  can  not  be  had  merely  because  the  trial  court 
gave  a  wrong  reason  for  its  decision.  Crawford  Co.  v. 
Hathaway 754 

5.  An  order  confirming  a  sale  of  real  estate  by  the  receiver 
of  an  insolvent  bank  is  appealable  and  may  be  superseded. 
State  V,  Faiccett 393 

6.  The  supreme  court  has  jurisdiction  to  review,  by  proceed- 
ing in  error,  a  judgment  rendered  by  the  district  court 
without  jurisdiction  of  the  subject-matter.  Afmstrong  v. 
Mayer    423 

7.  Any  party  prejudiced  by  a  judgment  rendered  against  him 
may  have  the  same  reviewed  by  taking  the  proper  steps. 
Horton  v.  State 701 

8.  The  failure  of  a  trial  court  to  make  a  complete  and  final 
disposition  of  a  cause  can  not  be  reviewed  until  it  has 
been  asked  to  so  proceed  in  the  case.    McClave  v.  McClave, .  464 

9.  An  order  of  a  probate  court  entered  under  the  provisions 
of  subdivision  3  of  section  602  of  the  Code,  vacating  an 
order  allov^ring  a  claim  against  an  estate  made  at  a  prior 
term,  is  appealable  directly  to  the  district  court.     Estate 

of  McKenna  v.  McCormick 595 

10.  By  section  42,  chapter  20,  Compiled  Statutes,  1899,  in  all 
probate  matters  an  appeal  is  allowable  from  any  final 
order,  judgment  or  decree  of  the  county  court  to  the  dis- 
trict court  by  any  one  against  whom  the  order,  judgment 
or  decree  is  made,  or  who  is  affected  thereby.    Idem. 

Entry  of  Record.     Transcript. 

11.  Questions  not  presented  by  the  record  before  the  court 
for  review  will  not  be  determined.    Dufrene  v.  Johnson 18 
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Appeal  and  I&ttot— -continued, 

12.  The  transcript  of  the  record  of  the  trial  court  imputes 
absolute  verity,  and  can  not  be  contradicted  by  extrinsic 

or  origfinal  erldence  in  the  appellate  court.   Fulton  v.  Ryan,.     9 

13.  A  judgment  will  not  be  reversed  for  error  of  law  occur- 
ring at  the  trial,  unless  it  is  alleged  in  the  petition  in 
error,  and  shown  by  the  record,  that  the  court  erred  in 
overruling  the  motion  for  a  new  trial.  James  v»  Higgin- 
hothum   203 

14.  In  the  absence  of  a  bill  of  exceptions,  it  will  be  presumed 
that  an  issue  of  fact  raised  by  the  pleadings  received  sup- 
port from  the  evidence,  and  that  such  issue  was  correctly 
determinea.     Sutton  v.  Sutton 400 

15.  Whether  or  not  a  proceeding  to  vacate  a  judgment  or 
order  comes  within  the  provisions  of  subdivision  3  of 
section  602  of  the  Code  is  to  be  determined  from  the 
grounds  upon  which  the  application  is  based  as  disclosed 
by  the  record.    Estate  of  McKenna  v.  McCormick 595 

Assignments  of  Error. 

16.  Instructions  should  be  assigned  specifically  in  the  peti- 
tion in  error.    Hawkins  v.  State 380 

17.  An  assignment  in  a  petition  in  error  should  specifically 
indicate  the  ruling  of  which  complaint  is  made.    Idem. 

18.  The  assignment  in  a  petition  in  error  of  "errors  of  law 
occurring  during  the  trial,  duly  excepted  to,"  is  insufficient 
to  present  for  review  the  rulings  of  the  trial  court  admit- 
ting or  excluding  testimony.    Idetn. 

19.  An  assignment  of  error  directed  against  a  group  of  in- 
structions, will  be  considered  no  further  than  to  ascertain 
that  one  of  the  instructions  was  properly  given.    Fremer 

V.    Richards 131 

20.  Where  error  in  the  giving  of  instructions  is  not  so  as- 
signed that  it  can  be  reviewed,  a  verdict  in  accord  with 
such  instructions  must  be  permitted  to  stand.    Idem. 

21.  Assignments  of  error  in  a  joint  petition  in  error  not  good 
as  to  all  who  join  in  the  petition  must  be  overruled  as  to 
all.    Poska  v.  Stearns 708 

Briefs. 

22.  Briefs  containing  matter  disrespectful  to  the  court  will 

be  stricken  from  the  files.    State  v.  Kennedy 300 

23.  Where  in  a  cause  submitted  under  rule  2  upon  a  printed 
abstract  of  the  record,  neither  party  files  briefs,  the  judg- 
ment will  be  affirmed.    Brotter  v.  Fass 6 

Discretion  of  Loicer  Court. 

24.  The  general  rule  as  to  the  competency  of  a  witness  to 
testify  as  an  expert  rests  in  the  sound  discretion  of  the 
court,  whose  rulings  will  not  be  reversed  unless  clearly 
wrong.    Missouri  P.  R.  Co.  v.  Fom 531 
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Appeal  and  'Error— continued, 

25.  An  order  of  court  directing  a  receiver  of  a  bank  to  sell  its 
assets,  will  not  be  disturbed  where  no  abuse  of  discretion 

is  shown.    State  v.  Nebraska  Savings  Exchange  Bank 190 

Effect  of  Transfer  of  Cause. 

26.  When  an  appeal  is  docketed  in  the  district  court  the  judg- 
ment appealed  from  is  vacated  and  annulled,  and  the 
litigants  are,  with  respect  to  their  legal  rights,  where 
they  were  at  the  commencement  of  the  suit.  Jenkins  v. 
State    205 

Estoppel,    Irregularities. 

27.  An  appeal  from  a  judgment  claimed  to  have  been  irregpi- 
larily  obtained,  estops  the  party  appealing  from  after- 
wards relying  on  the  alleged  irregularities  antecedent  to 
the  judgment  appealed  from.    Dredla  v.  Baaehe 655 

Evidence.    Verdicts.    Findings, 

28.  A  verdict  resting  on  conjecture  can  not  be  permitted  to 
stand.     Leisenberg  v.  State 628 

29.  A  finding  unsupported  by  evidence  will  be  set  aside.  Brad- 
ford V.  Anderson 368 

30.  Where  diiferent  trials  have  been  had  resulting  in  ver- 
dicts for  plaintiff,  and  new  trials  have  been  denied  by  the 
trial  court,  the  verdict  and  judgment  in  the  last  trial 
will  not  be  set  aside  unless  the  evidence  is  clearly  insuf- 
ficient.   Missouri  P.  R,  Co.  v.  Fom 531 

81.  Where  a  case  has  been  tried  different  times,  resulting  in 
a  verdict  in  favor  of  one  and  then  the  other  of  the  parties 
to  the  litigation,  the  verdict  in  the  last  trial  should 
not  be  disturbed  unless  there  is  a  clear  lack  of  sufficient 
evidence  to  support  it.    BroumeU  v.  Fuller 558 

32.  A  finding,  verdict  or  judgment  based  on  conflicting  evi- 
dence will  not  be  disturbed  unless  clearly  wrong. 

Receiver  in  Foreclosure  of  Mortgage, 

Waldron  v.  First  Nat.  Bank  of  Greenwood 245 

Action  on  Insurance  Policy, 

Travelers  Ins.  Co,  v,  Snowden 263 

Injunction  Against  Trespasser. 

Pohlman  v.  Evangelical  Lutheran  Trinity  Church 364 

In  Suit  for  Personal  Injury. 

Vtibraska  Telephone  Co,  v,  Jones 396 

Homestead  Right. 

Flynn  v.  Riley 491 

In  Suit  for  Commissions, 

Peterson  v.  Martin 677 

In  Disbarment  Proceeding. 
Morton  v.  Watson 672 
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Appeal  and  Error— continued. 

Harmless  Error, 
83.  Where  the  trial  is  to  the  court  without  a  jury,  it  is  not 
reversible  error  to  admit  incompetent  evidence.     Omaha 
Nat.  Bank  v,  Kiper 33 

34.  The  admission  of  immaterial  evidence  which  could  not 
have  influenced  the  minds  of  the  jury  is  not  reversible 
error.     Bennett  v.  McDonald 47 

35.  The  withdrawal  of  evidence  from  the  consideration  of 
the  jury  by  an  instruction  cures  any  error  in  the  admis- 
sion,    ticott  V,  Flowers 675 

36.  A  judgment  will  not  be  set  aside  for  an  error  in  admitting* 
immaterial  evidence  where  it  appears  that  such  evidence 
had  no  harmful  or  mischievous  tendency.  Nebraska  Tele- 
phone Co.  V,  Jones 396 

37.  The  admission  of  incompetent  evidence  in  a  cause  tried 
to  the  court  without  a  jury  is  not  ground  for  reversal, 
where  judgment  is  based  on  sufiScient  evidence.  Bolin  v. 
Fines    443 

38.  It  is  not  necessarily  prejudicial  error  to  receive  evidence 

to  prove  admitted  facts.    Wittenberg  v.  Mollyneaux 583 

39.  The  reception  of  evidence  which  responds  to  no  issue  in 
the  case,  but  which  is  incapable  of  mischief,  is  not  reversi- 
ble error,    /fecwi. 

40.  Where  evidence  is  admitted  over  objections  and  there- 
after stricken  out,  erroi;  can  not  be  predicated  thereon. 
Missouri  P.  R.  Co.  v.  Fox .^ 531 

41.  Where  evidence  ruled  out  is  afterward  established  by 
other  witnesses,  the  error  is  harmless.    Idem. 

42.  Where  it  appears  that  improper  evidence  admitted  could 
not  have  mfluenced  the  jury,  its  reception  is  earor  without 
prejudice.    Idem. 

43.  Where  evidence  ruled  out  on  cross-examination  is  after- 
ward received  from  the  same  witness  on  direct  examina- 
tion, there  is  no  error.    Idem. 

44.  A  judgment  will  not  be  reversed  because  of  an  error  or 
defect  in  the  proceedings  not  affecting  the  substantial 
rights  of  the  complaining  party.  Lancashire  Ins.  Co.  v. 
Bush   116 

45.  A  reversal  can  not  be  based  upon  the  permitting  of  a  wit- 
ness to  answer  an  improper  question  where  the  answer 
was  not  unfavorable  to  the  complaining  party.     Peterson 

V.   Martin 577 

46.  In  an  action  tried  to  court  without  a  jury,  prejudicial 
error  can  not  be  predicated  on  rulings  in  admission  of 
evidence  if  it  is  suflBcient  to  support  the  judgment.    Duffy 

V.  State 812 
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Appeal  and  Error— continued. 

Judge  at  Chamhrrs. 

47.  The  determination  of  a  civil  matter  by  a  judge  at  cham- 
bers is  not  final.    Porter  v.  Flick 773 

LatD  of  the  Case,    Subsequent  Appeal. 

48.  Bulings  on  the  first  appeal  settle  definitely  all  questions 
adjudicated,  but  mere  expressions  of  opinion  respecting 
matters  not  actually  involved  have  no  binding  force. 
Wittenberg  v,  MoUynMux 683 

49.  It  is  not  permissible  for -an  appellate  court,  on  a  subse- 
quent appeal  of  a  cause,  to  reconsider  and  correct  an 
erroneous  decision  made  by  it  in  the  same  case  on  a 
former  appeal.    Idem, 

50.  A  question  once  decided  by  this  court  in  the  trial  of  a  case 
will  be  held  to  be  the  law  of  the  case  during  its  future 
course  of  procedure.   State  r.  Cotntnissioners of  Cass  County..  566 

51.  The  rule  as  to  the  law  of  the  case  on  second  appeal  ap- 
plies only  to  questions  of  law,  and  not  of  fact,  when  the 
testimony  is  materially  different.     Idem 56C 

52.  The  determination  of  questions  presented  to  this  court 
in  reviewing  the  proceedings  of  the  district  court  become's 
the  law  of  the  case,  and,  ordinarily,  will  not  be  re-exam- 
ined   in    a    subsequent    appellate    proceeding.     Barker    v. 

Wheeler   470 

Motley  V.  Motley % 593 

53.  The  rule  that  a  legal  principle,  when  once  determined  in 
the  supreme  court,  becomes  the  law  of  the  case  and  will 
not  ordinarily  be  re-examined  in  a  subsequent  appeal,  is 
not  applicable  to  decisions  rendered  on  questions  of  fact. 
Missouri  P.  R.  Co.  v.  Fox 531 

Motion  for  New  Trial. 

54.  To  review  alleged  errors  in  refusing  instructions  they 
must  be  called  to  the  attention  of  the  trial  court  by  a 
motion  for  a  new  trial.    Schmitt  d  Bro.  Co.  v.  Mahoney 20 

Objections  and  Rulings  Thereon. 

55.  An  objection  to  the  admission  of  testimony  can  not  be 
argued  for  the  first  time  in  the  appellate  court.     Fulton 

V.  Ryan 9 

56.  An  objection  to  the  confirmation  of  a  sale  not  made  in 
the  trial  court  and  raised  for  the  first  time  in  this  court 
will  not  be  considered.    Pearson  v.  Badger  Lumber  Co 167 

57.  On  an  appeal  from  an  order  confirming  a  sale,  the  court 
will  consider  only  objections  specifically  made  in  the  dis- 
trict court.    Ashpole  v.  Hallgren 196 

58.  Whe^e  a  case  has  passed  to  trial  on  the  issues  formed  and 
the  first  objection  made  to  the  pleading  is  a  demurrer 
ore  tenus,  the  petition  will  be  liberally  construed  and  sus- 
tained if  possible.    Fire  Ass'n  of  Philadelphia  v.  Ruby 216 
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Appeal  and  Error — continued. 

Parties. 
69.  Only  parties  to  a  judgrment,  or  their  privies,  can  success- 
fully prosecute  a  petition  in  error.    Peterson  v.  Martin....  577 

60.  A  party  who  is  not  prejudicially  affected  by  a  judgment  or 
decree  can  not  secure  its  modification  or  reversal.  First 
Nat.  Bank  v.  Gibson 767 

61.  The  provisions  of  the  Code  relative  to  abatement  and 
revivor  of  actions  are  applicable  to  causes  brought  to 
this  court.    Schmitt  d  Bro.  Co.  v.  Mahoney 20 

Pleadings. 

62.  A  question  not  presented  by  the  pleadings  and  evidence  on 
the  trial  of  a  case  will  not  be  considered  on  appeal  in  this 
court.     Hyde  v.  Hyde 502 

63.  Evidence  tending  to  show  that  forfeiture  was  waived  will 
not  be  considered  where  the  question  of  waiver  is  not 
raised  by  the  pleadings.    Jetoctt  v.  Black 173 

Presumptions. 

64.  In  the  absence  of  a  bill  of  exceptions  sufficient  evidence 

is  presumed.    Fish  v.  Thorp 713 

65.  Error  in  the  proceedings  of  the  district  court  will  not  be 
presumed  but  must  be  affirmatively  shown.  Ashpole  v. 
HaUgren 196 

66.  It  will  be  presumed,  in  the  absence  of  a  showing  to  the 
contrary,  that  the  discretionary  powers  of  the  district 
court  have  been  wisely  exercised.  'Waldron  v.  First  Nat. 
Bank  of  Greenwood 245 

67.  Where  there  is  a  defect  in  the  record  an  instruction  given 
will  be  presumed  to  have  been  warranted  by  material 
evidence  not  appearing  of  record.    Brownell  v.  Fuller 558 

68.  It  is  presumed  that  the  jury  followed  the  instructions  of 
the  court.    Missouri  P.  R.  Co.  v.  Fox 531 

69.  Where  a  case  is  reversed  and  a  second  trial  had,  in  the 
absence  of  a  record  to  the  contrary,  it  will  be  presumed 
that  the  trial  court  found  a  difference  between  the  evi- 
dence in  the  first  and  second  trials,  and  determined  that 
the  decision  in  the  first  appeal  that  the  evidence  was  in- 
sufficient did  not  apply  to  the  evidence  on  the  second  trial. 
Idem. 

Restitution  After  Appeal. 

70.  When  a  judgment  is  vacated  by  appeal,  after  having  been 
carried  into  execution,  the  appellant  is  entitled  to  have 

restitution.    Jenkins  v.  State 205 

Hier  V.  Anheuser-Busch  Brewinif  Ass^n 320 

Reversal.     Prm^eedings  Below.     Remittitur. 

71.  When  the  reversal  of  a  judgment  is  grounded  on  error 
in  the  trial  occurring  anterior  to  the  verdict,  the  verdict 
la  nullified,  and  the  cause,  when  remanded,  stands  for  trial 

de  novo.    State  v.  Omaha  Nat.  Bank 232 

Missouri,  Kansas  d  Texas  Trust  Co.  v,  Clark 406 
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ILppeal  and  JSxtot— concluded. 

72.  After  reversal  for  error  occurring  subsequent  to  the  trial, 
where  the  finding*  or  verdict  is  not  disturbed,  it  is  not 
error,  on  the  cause  being  remanded,  to  refuse  to  permit 
amended  pleadings  to  be  filed.  Missouri^  Kansas  d  Texas 
Trust  Co.  V,  Clark 406 

73.  When,  in  an  error  proceeding,  the  judgment  of  the  trial 
court  has  been  reversed,  that  court  should  retrace  its  steps 
to  the  point  where  the  first  material  error  occurred;  from 
that  point  the  trial  should  progress  anew.    Idem. 

74.  A  case  which  is  reversed  and  remanded  with  directions  to 
proceed  according  to  law  is  reversed  generally.    Pinkham 

V.  Pinkham 600 

75.  Where,  on  appeal,  an  instrument  is  construed  to  be  testa- 
mentary in  character  and  the  case  is  remanded,  it  is  not 
res  adjudicatOy  where  defendant  seeks  to  amend  his  answer' 
alleging  mistake  in  the  deed.    Idem. 

76.  Where  in  an  equitable  action  a  decree  is  reversed  and 
cause  remanded  generally,  the  court,  in  the  exercise  of 
its  discretion,  may  permit  amendment  of  pleadings  if  not 
inconsistent  with  opinion  on  appeal.    Idem. 

77.  Remittitur  allowed,  the  amount  thereof  being  clearly  as- 
certainable.   Trester  v.  Pike 510 

78.  Judgment  rendered  for  too  large  a  sum  and  plaintiff  al- 
lowed to  remit  the  excess  as  a  condition  of  affirmance  of 
the  judgment.    Barker  v.  Wheeler 470 

Review  of  Final  Judfm^nt.    Motion  for  New  Trial. 

79.  A  final  judgment  based  upon  a  pleading  defective  in  sub- 
stance may  be  reviewed  without  a  motion  for  a  new  trial 
having  been  filed  and  ruled  upon.    Horton  v.  Stale 701 

Stay.    Supersedeas. 

80.  An  appeal  to  this  court  does  not  operate  gjs  a  stay  pro- 
ceeding unless  the  appellant  should  execute  a  supersedeas 
bond  within  twenty  days  from  the  entry  of  such  decree, 
conditioned  as  required  by  section  677  of  the  Code.    Dovey 

V.  MoCullough 376 

81.  An  order  directing  a  receiver  of  an  insolvent  firm  to  sell 
assets  other  than  real  estate  may  not  be  superseded  as  a 
matter  of  right.    State  v.  Scott 98 

Tender  of  Proof. 

82.  A  party,  to  avail  himself  of  an  error  of  the  court  in  re- 
fusing to  permit  a  witness  to  answer  a  question  on  direct 
examination,  must  make  a  tender  of  proof.  Nebraska  Tele- 
phone Co.  V.  Jones 396 

Wittenberg  v.  Mollyneaux 683 

Writ  of  Error  on  Behalf  of  State. 

83.  Hefusal  to  allow  county  attorney  to  file  an  amended  in- 
formation in  a  criminal  cause  can  not  be  reviewed  where 
the  amended  information  is  not  in  the  record.  State  t?. 
Dennison  192 
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Appearance.    See  MumciPAi.  CoRPOBATioif. 

1.  An  unauthorized  appearance,  where  no  process  has  been 
senred  on  the  defendant,  is  void  as  to  such  defendant. 
Chicago,  B.  d  Q.  R.  Co.  v.  Hitchcock  County 723 

2.  Ordinarily  a  defendant  may  waive  the  issuance  and  service 
of  summons  in  an  action  and  enter  a  voluntary  appear- 
ance.   Idem. 

3.  An  appear  ince  made  invoking  the  court  to  set  aside  a 
judgment,  in  no  way  militates  against  its  authority  to  de- 
termine the  application  to  vacate  the  judgment  because  of 

an  irregrulrrity  in  obtaining  it.    Fisk  v.  Thorp 713 

4.  By  appearing  in  a  case  and  moving  to  set  aside  a  judg- 
ment as  having  been  irregularly  obtained,  jurisdiction  is 
given  to  the  court  over  the  parties  appearing  as  to  all 
proceedings  had  in  the  case.    Idem. 

5.  Wlien  an  administrator  appears  in  a  case  involving  the 
allowance  of  a  claim  against  the  estate,  and  asks  leave  to 
have  the  order  of  allowance  vacated  and  leave  to  defend, 
and  appeals  from  the  judgment  of  allowance,  such  action 
will  be  a  general  appearance  in  the  case  and  the  court 
thereby  obtains  jurisdiction.    Dredla  f>.  Baache 655 

Appointment.    See  Coxtbts.    Receiver,  3. 

Appraisement.    See  Execution,  1-11. 

Appropriation.     See  State  and  State  Officebs,  3.     Statute,  25. 

Arrest.    See  False  Ihprisonhent. 

Arrest  of  Judgpnent.    See  Qiiminal  Law,  7 

Assessment.    See  Municipal  Corporation,  6-10.    Taxation. 

i&ssets.    See  Marshaling  Assets  and  Securities. 

Assigpiment. 

1.  An  order  for  the  payment  of  money  which  is  not  immedi- 
ately effective  does  not  operate  as  an  equitable  assign- 
ment.   Nebraska  Moline  Plow  Co.  v.  Fuehring 316 

2.  A  check  drawn  upon  a  particular  fund  is  an  appropriation 
of  so  much  of  the  fund  as  may  be  necessary  to  pay  the 
check.     Idem. 

3.  A  check  directed  against  a  fund  to  be  afterwards  created 
by  depositing  money  in  a  bank  does  not  vest  in  the  payee 
of  the  check  any  right  to,  or  control  over,  such  money, 
until  it  has  been  so  deposited.  Idem. 

Assignment  for  Benefit  of  Creditors.    See  VoLiniTABT  Absignmsnt. 

Assigrnment  of  Errors.     See  Appeal  ajnd  Errob. 

Assumption  Clause.    See  Estoppel. 

Attachment.    See  G.«3NISHM£nt. 
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Attomey  and  Client.     See  Municipal  Corporation.     Principal 
ANB  Agent. 

Lien. 

1.  An  attorney  can  not  enforce,  by  action,  his  general  or  re- 
taining lien  upon  a  note,  bond  or  other  obligation  to  pay 
money.    Cones  v.  Brooks 698 

2.  An  attorney's  general  or  retaining  lien  depends  upon  pos- 
session, and  is  eltective  without  notice  to  anyone.    Idem. 

3.  An  attomey  has  a  general  or  retaining  lien  upon  all  pa- 
pers, books,  documents  or  money  of  his  client  coming 
into  his  hands  in  the  course  of  his  professional  employ- 
ment.   Idem. 

4.  Petition  in  suit  to  enforce  an  attorney's  lien  examined, 
and  found  to  state  facts  sufficient  to  support  the  action. 
Idem. 

5.  An  attorney  has  a  charging  or  specific  lien  upon  money 
in  the  hands  of  the  adverse  party  to  an  action  or  proceed- 
ing.   Such  lien  is  not  perfected  until  notice  has  been  given  * 
to  the  party  in  possession  of  the  fund.    Idem. 

6.  The  notice  of  a  charging  or  specific  lien  of  an  attomey 
need  not  be  in  writing  or  placed  among  the  files  in  the 
case.  Any  notice  that  the  claim  is  made  and  that  it  will 
be  asserted  is  sufficient.     Idem. 

DistMxrvjcnt. 

7.  In  disbarment  proceedings  costs  can  not  be  taxed  against 
the  informer  where  he  acted  in  good  faith.  Morton  v. 
Watson  672 

8.  Where  disbarment  proceedings  are  founded,  in  part,  upon 
facts  made  the  basis  of  a  prior  indictment  or  information 
against  the  same  attorney  the  court  may,  where  no  abuse 
of  discretion  is  shown,  postpone  the  consideration  of  the 
specification  in  the  proceeding  to  disbar  involved  in  the 
criminal  case  until  the  latter  is  terminated.  Idem. 

Attorney  Pee.    See  Attorney  and  Client.    Injunction,  8-13.    Tax- 
ation. 

Baker's  Decedent  Law.    See  Dower.    Statute,  10. 

Ballot.    See  Election. 

Banks  and  Banking.    See  Assignment.    Corporation,  3. 

1.  A  bank  which  undertakes  to  collect  a  draft  is  bound  to 
keep  within  the  authority  conferred  upon  it,  and  exercise 
proper   diligence    to    obtain    payment.     Omaha   Nat.    Bank 

V.  Kiper 33 

2.  A  receiver  can  collect  an  assessment  ordered  by  the  comp- 
troller of  the  currency  against  stockholders  of  an  insolvent 
national  bank,  and  satisfaction  of  judgment  obtained  ob- 
literates the  obligation  regardless  of  the  disposition  made 

of  the  proceeds  by  the  receiver.    Schaberg  v.  McDonald 493 

S,  It  is  no  defense  to  a  stockholder  in  an  insolvent^  national 


846  INDEX. 

Banks  and  Bankings— conoZiuied. 

bank,  sued  by  a  receiver  for  an  assessment,  to  say  tli&t 
the  receiver  has  unlawfully  disposed  of  such  claiiA,  and 
that  creditors  will  not  receive  as  much  of  the  proceeds  as 
they  are  entitled  to  have.    Idem,  . 

Banks  as  Depositaries  of  Public  Funds.    See  County,  5-7. 

Bill  of  Exceptions.    See  Afpsal  ani>  Ebbor. 

Where  no  order  is  made  fixing:  a  time  for  preparing  a  bill  of 
exceptions  including  the  evidence  adduced  on  the  hearing 
of  a  motion  to  set  aside  a  default  and  vacate  a  decree,  such 
bill  must  be  served  within  fifteen  days  from  the  final  ad- 
journment of  the  term  at  which  the  motion  was  deter- 
mined.    State  V.  Ramsey 191 

Bills  and  Notes.    See  Assignhent. 

1.  Where  the  consideration  for  a  promissory  note  is  an  agree- 
ment not  to  bid  at  a  chattel  mortguge  sale,  the  note  is 
unenforceable.    McClelland  t?.  Citizenn  Bank 90 

2.  In  actions  upon  promissory  notes  or  other  written  instru- 
ment«,  whenever  any  of  the  parties  thereto  are  designated 
-by  initials  or  some  contraction  of  the  Christian  name,  it 
is  sufficient  to  so  designate  such  parties,  instead  of  stating 
the  Curistian  name  in  fulL     Code,  section  23.     Richardgon 

V.   Opelt 180 

Bona  Fide  Purchaser.    See  Ysndor  at?i>  Vendeb. 

Bond.     See  Appeal  and  Errob,  80.     Injunction.     Office  aud 
Officers.    Water  and  Water  CduRSES,  6-8. 

Brief.    See  Apfeai.  and  Error. 

Building  and  Loan  Association. 

A  borrower  from  a  building  and  loan  association,  whose 
mortgage  stipulates  that  in  case  of  foreclosure  he  shall 
receive  credit  for  the  withdrawal  value  of  his  shares  of 
stock  on  a  basis  fixed  by  the  by-laws,  is  entitled  on  fore- 
closure to  have  the  withdrawal  value  of  his  stock  fixed 
and  credited  according  to  his  contract.    Equitable  BuUding 

d  Loan  Ass'n  v,  Bidtoell 169 

Idem  V.  Baird 173 

Burden  of  Proof.    See  Criminal  Law,  1.    Eyidbngb,  2. 
Burglary. 

1.  Evddence  lield  insufficient  to  show  with  the  requisite  de- 
gree of  moral  certainty  that  crime  charged  was  committed 

in  the  night.    Leisenberg  v.  State 628 

2.  It  is  not  essential,  in  an  indictment  or  information  charg- 
ing burglary,  to  state  the  particular  hour  of  the  night  at 
which  the  crime  was  committed.    Idem. 

3.  Where  a  building  is  occupied  by  a  person  having  general 
charge  thereof  the  ownership  should  be  alleged  in  him  in 
an  information  for  burglary,  though  some  of  the  rooms 
are  let  to  lodgers.    Hahn  v.  State 487 
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^urghaj— concluded. 

4.  In  an  information  for  burglary,  it  ia  proper  to  allege 
ownership  in  the  person  having  the  visible  occupancy  and 
control  of  the  premises  burglarized.    Idem. 

6.  Where  a  bnilding  occupied  by  a  person  having  general 
charge  thereof,  has  a  basement  some  of  the  rooms  which 
are  let  to  lodgers,  and  a  hallway  leading  to  the  different 
rooms,  1b  in  possession  of  and  used  in  common  by  the 
person  in  charge  and  those  occupying  the  rented  rooms, 
if  a  burglary  is  committed  by  breaking  in  at  the  door  of 
such  hallway,  held  that  ownership  was  properly  charged 
in  the  person  having  such  general  control,  though  said 
basement  was  not  connected  internally  with  other  por- 
tions of  the  building.     Idem. 

6.  Where,  in  an  action  against  a  person  for  burglary  with 
intent  to  steal,  charging  also  the  larceny  of  goods,  the 
court  in  defining  burglary  in  an  instruction  omits  an 
essential  element,  and  the  jury  return  a  verdict  of  not 
guilty  aa  to  the  charge  of  burglary,  the  omission  is  error 
without  prejudice.    Williams  v.  State 62i 

Change  of  Venue.    See  CRniiNAL  Law,  2. 

Cbaritiea. 

1.  Devise  to  trustee  with  power  to  select  some  charitable  In- 
stitution as  beneficiary  hetd  not  void  for  uncertainty.  8t. 
James  Orphan  Asylum  v.  Shelby 796 

2.  Courts  will  view  with  favor  donations  by  will  for  char- 
itable purposes  and  will  carry  them  into  effect  when  pos- 
sible.    Idem. 

Chattel  Xortgagre.    See  Pleading,  6. 

1.  Priority  of  lien  over  tax  lien.    See  Taxatioit. 

2.  A  chattel  mortgage  on  340  acres  of  corn,  which  was  part 
of  a  growing  crop  of  425  acres,  held  void  for  uncertainty 
of  description,  the  mortgaged  property  being  neither  uni- 
form in  quality  or  capable  of  identification.   Wattles  v.  Cobb..  403 

Check.    See  Assionhent. 

City.    See  Municipal  Cokporation. 

Claim.    See  Cottntier,  1-4.    Executor  and  Administratob.    State 
AND  State  Officers. 

Clerical  Error.    See  Taxation,  17. 

Collateral  Attack.    See  Judgment,  5. 

Collection.    See  Banes  and  Banking. 

Color  of  Title.    See  Adverse  Possession,  4. 

Comity.    See  Corporation,  6, 
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Common  Law. 

So  much  of  the  common  law  as  Is  applicable  and  not  in  con- 
flict with  the  federal  constitution  or  laws  of  this  state,  is 

a  part  of  the  law  here.    Kerner  v.  McDonald 663 

St,  James  Orp  mn  Asylum  v.  Slwlby 796 

Constitutional  Law.    See  Reformatory.    Statutes.    Taxation,  23. 

1.  Amendment  of  Code  in  regard  to  repeal  in  forcible  entry 
and  detainer,  unconstitutional.    Armstrong  v.  Mayer 423 

2.  Unconstitutionality  of  industrial  school  act.   Baker  v.  State..  691 

3.  An  amendatory  act  containing*  no  repeal  of  act  or  section 
amended  is  unconstitutional.    Bymm  v.  State 384 

4.  The  provisions  of  section  11,  article  3,  of  the  constitution, 
relative  to  the  mode  of  enacting  laws,  are  mandatory. 
State  V.  Burlini/ton  d  M,  R.  R.  Co 741 

5.  The  constitutional  inhibition  of  special  legislation,  is  not 
violated  by  a  general  law  affecting  only  one  locality.   State 

V.  Frank 327 

6.  An  appropriation  for  an  officer's  salary  can  not  be  in- 
cluded in  an  act  containing  another  subject.  State  v. 
Cornell  276 

7.  While  a  practical  interpretation  of  the  constitution  by  the 
legislature  will  not  be  disregarded  in  doubtful  cases,  yet 
it  will  not  nullify  the  fundamental  law  where  the  language 
of  the  constitution  is  free  from  ambiguity.    Idetn. 

8.  The  provisions  of  section  3  of  the  valued  policy  law  (Com- 
piled Statutes,  1899,  ch.  43,  sec.  45),  permitting  the  taxa-^ 
tion  of  a  reasonable  attorney's  fee  as  costs  against  an  in- 
surance company,  is  constitutional.  Lancashire  Ins.  Co.  v. 
Bush  , 116 

9.  There  is  nothing  in  the  constitution  of  the  United  States, 
or  of  this  state,  which  forbids  classification  of  subjects 
for  the  purpose  of  legislation.     The  power  to  classify  is 

-subject  only  to  the  limitation  that  the  classification  must 
not  be  arbitrary.    Idem. 

Contempt. 

1.  A  party  who,  after  vacation  of  judgment,  willfully  fails 
to  comply  with  a  lawful  order  for  restitution  may  be  pro- 
ceeded against  as  for  a  criminal  contempt.  Jenkins  v.  State..  205 

2.  One  who  is  in  contempt  of  court,  by  failing  to  comply  with 
an  order  of  restitution,  may  purge  himself  of  such  con- 
tempt hy  showing  an  inability  to  comply  with  the  order, 
not  voluntarily  created.     Idem. 

3.  A  disavowal  by  contemnor  of  intention  to  commit  a  con- 
tempt of  court,  when  made  in  good  faith,  thought  insuffici- 

■  ent  to  purge  the  contempt,  is,  at  least,  receivable  in  ex- 
tenuation of  the  offense.    Mackay  v.  State 143 
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4.  The  common  law  power  of  the  courts  to  punish  for  con- 
structive contempts  is,  in  this  state,  expressly  conferred 

by  legislative  enactment.    State  v.  Bee  Pub,  Co 282 

5.  Every  litigant  is  entitled,  not  only  to  a  just  decision  of  his 
cause,  but  to  a  decision  rendered  by  a  court  which  is,  at 
the  time,  entirely  free  from  physical  and  moral  coercion. 
Idem. 

6.  The  press  and  the  public  have  the  i^ght  to  freely  discuss, 
criticise  and  censure  the  decisions  of  the  courts;  but  they 
have  no  right,  while  a  cause  is  pending,  to  attempt,  by 
threats  or  other  form  of  intimidation,  to  control  judicial 
action.    Idem, 

7.  A  newspaper  corporation  which  deliberately  seeks  to 
influence  judicial  action  by  the  publication  of  articles 
threatening  the  judges  with  public  odium  and  reprobation 
in  case  they  decide  a  pending  cause  in  a  particular  way  is 
guilty  of  constructive  contempt.    Idem. 

Continuance. 

Application  for  a  continiiance  is  addressed  to  the  sound  dis- 
cretion of  the  court.    Welsh  v.  State 101 

Contract.  See  Account  StatiTd.  Bills  and  Notes.  Corpora- 
tion, 5.  Covenant.  Damages.  Deeds.  Evidence,  13.  Mas- 
ter AND  Servant,  3.  Mechanic's  Lien.  Monopoly.  Prin- 
cipal and  Agent.  Reformation  of  Instruments.  Usury. 
Water  and  Water  Courses,  3. 

!• implied.    See  Money  Paid. 

2. for  necessities.    See  Husband  and  Wife,  5. 

3.  Courts  will  not  enforce  contracts  which  are  shown  to  be 
illegal.    Jorgensen  v.  Kingsley 44 

4.  A  contract  to  be  of  any  binding  force  must  be  assented  to 

by  all  the  parties  to  it.    Fulton  v,  Ryan 9 

6.  A  contract  by  which  one  agrees  not  to  bid  at  a  chattel 
mortgage  sale  is  contrary  to  public  policy.  McClelland  v. 
Citizens  Bank 90 

6.  Contracts  which  contravene  the  established  policy  of  this 
state  can  not  be  enforced  by  action  in  its  courts.  Common- 
wealth Mutual  Fire  Ins.  Co,  v.  Hayden 636 

7.  Where  both  parties  to  an  ambiguous  contract  agree  €is  to 
its  construction,  it  is  generally  a  safe  rule  to  adopt  sucn 
construction.    State  v.  County  Commissioners 566 

8]  Contracts  which  impose  unreasonable  restraints  upon  the 
exercise  of  any  business,  trade  or  profession  contravene 
sound  public  policy.     Wittenberg  v.  Molly neaux 583 

9.  Partial  restraints  upon  the  exercise  of  any  business,  trade 
or  profession  are  not  unreasonable  when  they  are  ancil- 
lary to  an  actual  purchase  of  property,  made  in  good 
faith,  and  are  apparently  necessary  to  afford  fair  pro- 
tection to  the  purchaser.     Id^m*  "^   " 

68 
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County — eoncluded. 

4.  SectioB  37,  article  1,  chapter  18,  Compiled  Statutes,  189d, 
regfuJates  the  gi'ant  of  power  and  mode  of  procedure  in 
the  allowance  of  claims  against  the  county,  and  failure  to 
observe  its  provisions  does  not  deprive  commissioners  of 
jurisdiction  to^act  on  the  claims.    Idem, 

Depositories, 
8.  A  county  treasurer  is  the  custodian  of  the  funds  of  his 
office  and  it  is  for  him,  and  not  the  county  board,  to  de- 
posit and   withdraw  all  funds   coming*   into   his   custody. 
State  V,  Whipple 650 

6.  A  board  of  county  commissioners  is  without  authority  to 
make  one  of  two  or  more  banks  designated  as  depositories 
a  preferred  depository.    Idem, 

7.  When  a  county  board  has  acted  upon  the  propositions  of 
different  banks  applying  to  be  made  depositaries  of  county 
funds  and  has  approved  or  rejected  bonds  presented  for 
that  purpose,  its  powers  are  at  an  end  and  it  can  not  con- 
trol the  action  of  the  treasurer  or  designate  one  bank  as 
preferred  depository.    Idem. 

Supreme  Court  Reports.    Replevin, 

8.  A  county  as  a  municipal  corporation  has  no   such   pos- 
sessory right  in  the  reports  of  the  supreme  court,  con- 
signed to  the  county  judge,  as  will  authorize  it  to  main- 
tain  replevin   proceedings  against  one   who  wTongfuUy 
retains  possession  of  the  same.    Clifford  t?.  Hall  County 500 

County  Attorney. 

1.  Election  for  county  attorney  can  be  heW  only  in  even 
numbered  years.    State  v.  Commissioners  of  Saline  County. . .  275 

2.  A  vacancy  in  the  office  of  county  attorney  should  be  filled 
by  appointment,  and  the  appointment  holds  until  his  sue-    • 
cessor  is  elected  and  qualified.    Idem. 

County  Judge. 

1. ,  official  oath  of.    See  Officers. 

2. as  de  facto  officer.    See  Courts. 

3.  A  county  judge  who  receives  money  in  his  official  capacity 
and  converts  the  same  to  his  own  use,  is  guilty  of  official 
misconduct.     Barker  v.  Wheeler 470 

Supreme  Court  Reports. 

4.  Under  the  provisions  of  section  20,  chapter  19,  Compiled 
Statutes,  the  supreme  court  reports  distributed  to  county 
judges    belong    to   the    office   and    not    to    the    individual. 

Clifford  V,  Hall  County 506 

See,  also,  County,  8. 

Courts.    See  Contempt.    County  Judge.    Mandamus. 

1.  District  cjurt  as  examining  magistrate.  See  Cbiminai. 
Law,  5. 
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2.  Trial  by  court  without  jury.    See  TBiiX. 

8.  The  word  "court,"  as  used  iu  section  582  of  the  Code, 
means  not  only  the  tribunal  oyer  which  a  judge  presides, 
but  the  judge  himself,  when  exercising,  at  chambers,  judi- 
cial power  conferred  by  statute.    Porter  v.  Flick 773 

4.  Courts  possess  a  portion  of  the  sovereign  power;  they  are 
authorized  by  the  constitution  to  decide  between  liti- 
gants; and  authority  to  decide  implies,  always,  power  to 
make  their  decisions  effective.    StiUe  v.  Kennedy 300 

6.  Under  our  system  of  equity  jurisprudence  the  powers  ex- 
ercised are  purely  judicial,  derived  fr^m  the  common  and 

statutory  law.    8t.  James  Orphan  Asylum  v,  Shelby 796 

JurisdictUm. 

6.  Consent  of  parties  can  not  confer  jurisdiction  of  the  sub- 
ject-matter.   Armstrong  v,  Mayer 423 

7.  IMstrict  courts  have  no  original  jurisdiction  of  cases  in 
forcible  detainer.  The  jurisdiction  of  courts  in  such  ac- 
tions is  by  error  proceeding  only.    Idem, 

8.  Where  a  right  is  given  by  statute  and  a  specific  remedy 
is  provided  designating  the  tribunal  for  the  enforcement 
thereof,  the  jurisdiction  of  such  tribunal  is  exclusive,  un- 
less the  law  otherwise  provides.    Idem. 

9.  The  United  States  court  having  jurisdiction  over  a  receiver 
and  questions  grovring  out  of  the  administration  of  the 
assets  of  an  insolvent  bank,  this  court  will  not  interfere 
with  such  jurisdiction.     Schaherg  v,  McDonald 493 

10.  Where  the  record  discloses  the  jurisdictional  steps  taken, 
and  it  is  made  to  appear  that  no  jurisdiction  was  acquired 
over  the  defendant,  the  rule  that  in  courts  of  general 
jurisdiction  proceedings  taken  are  presumed  to  be  regu- 
lar, does  not  apply.  Chicago,  B.  d  Q,  R.  Co.  v,  Hiu^icock 
County    ,. 722 

Special  County  Judge. 

11.  Where  a  person  has  been  appointed  an  acting  county 
judge,  qualifies  for  the  position,  assumes  the  duties  of  the 
office,  and  is  actually  engaged  in  their  discharge  for  a  period 
of  three  months  or  more,  with  the  acquiescence  of  the 
public  during  said  time,  such  officer  will  be  held  to  be  a  d6 
facto  officer.    Dredla  v.  Baache 655 

Covenant. 

If  a  party  waive  a  covenant  conditionally  and  the  condition 
is  broken,  the  waiver  ceases  to  be  effective  for  any  pur- 
pose.    Wittenberg  v.  Mollyneaux 583 

Coverture.    See  Httbbaivd  and  Wife. 

Creditor.  Sec  Cbkditob'b  Bill.  Fraudulent  Conveyance,  5.  Mab- 
BHALiNO  Assets  and  Secubities.     Subbogation,     Volun-  . 
TABT  Assignment. 
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Creditor's  BiU. 

A  judgment  creditor,  after  an  execution  has  been  issned  and 
returned  nulla  bona,  may  maintain  a  snit  in  eqnitj  to  make 
his  judgment  effective  as  a  lien  on  the  land.  Fk^t  Jfat. 
Bank  v.  Oibaon 76T 

Cximinal  Law.  See  Adxtltebt.  Buboulbt.  Fai^se  Ikpbisokmezit. 
Indictmbnt  and  Infobmation.  Instbugtions.  Jubt.  Lot- 
TKBT.    Rape.    Refobmatoby. 

Burden  of  Proof. 
1»  The  bnrden  of  proof  in  a  criminal  action  does  not  shift  to 
the  accused.    Williama  f>.  State 5M 

Change  of  Venue.    Continuance. 

2.  Application  for  change  of  venue  is  addressed  to  the  •  *d 
discretion  of  the  court,  and  its  ruling  thereon  will  uci  be 
disturbed  where  no  abuse  of  discretion  is  shown.  WeUh  «i 
State   101 

3.  An  application  for  a  continuance  is  addressed  to  the  sound 
discretion  of  the  court.    Idem. 

Defective  Information. 

4.  When  an  information  in  ^  criminal  cause  fails  to  state  a 
crime,  it  is  not  proper  to  direct  a  verdict  of  not  guilty, 
but  the  jury  should  be  discharged.    State  v.  Denniton 157 

District  Court  as  Examining  Magistrate. 

5.  It  is  discretionary  with  the  district  court  whether  it  will 
sit  as  an  examining  magistrate,  and  its  ruling  in  that  re- 
gard will  not  be  disturbed  where  no  abuse  is  shown. 
Idem   •..  193 

Failure  to  File  Information.    Arrest  of  JudgmenL 

6.  Where  no  information  or  indictment  is  filed  against  the 
defendant  in  a  criminal  proceeding,-  during  the  term  at 
which  he  was  held  to  answer,  he  is  entitled  to  be  dis- 
charged.   Leisenherg  v.  State 62S 

7.  Where  no  information  is  filed  against  defendant  at  the 
term  at  which  he  is  held  to  answer,  if  he  enters  a  plea  of 
"not  guilty*'  to  an  information  filed  at  a  subsequent  term, 
the  court  has  power  to  try  the  issues  raised,  and  if  de- 
fendant is  convicted  it  is  not  error  to  deny  a  motion  in 
arrest  of  judgment.    Idem. 

Presumption  of  Innocence. 
8.  The  presumption  of  innocence  attends  the  accused  through 
every  step  of  the  trial,  until  the  jury  finds  his  gnilt  estab- 
lished  under   the   evidence    beyond    a   reasonable   doubt. 
WiUiams  V.  State W 

Crops.    See  Chattel  Mobtoaoeb. 

Cross-Bzamination.    See  Witnesses. 

Curative  Aet    See  Statutes,  10. 
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Oy  Pre*. 

Doctrine  not  in  force  in  this  state.  St.  James  OrpTian  Asyhm 
V.  SheUnf • 796 

Damages.    See  Eminent  Domain.    Mxjnicipai.  Cobporation. 

A  party  may  recover  for  grains  preyented  as  well  as  for  losses 
sustained,  when  the  damages  are  direct,  and  the  amount 
certain.    Wittenberff  v.  MoUifnea^of 683 

Debtor.    See  Gbxditob. 

Dedieatioii. 

In  a  suit  for  damages  for  the  seizure  and  appropriation  of 
private  property  for  street  or  boulevard  purposes,  a  judg- 
ment in  such  action  will  work  a  dedication  of  the  property 
so  appropriated  to  the  corporation  for  the  purposes  for 
which  it  was  taken.    City  of  Omaha  v.  Oroft 57 

Deed.    See  Covknant.    Estoppbl.    Befobmation  ot  Inbtbumsnts. 

VOLUNTABT   ASSIGNMENT. 

1.  A  deed  is  never  vitalized  except  by  delivery  and  accept- 
ance.   Bare  v.  Murphy 135, 137 

2.  A  provision  in  a  deed  that  the  grantee  shall  pay  to  a  person 
named  therein  a  certtfin  sum  at  certain  stated  times,  is  an 
equitable  lien  on  the  land.    Pinkham  v,  Pinkham 600 

3.  A  covenant  in  a  deed  for  the  exchange  of  hotel  property 
by  which  the  grantee  in  one  deed  agrees  that  for  a  period 
named  he  will  not  use  the  property  acquired  by  him  for 
hotel  purposes,  is  not  void  as  being  contrary  to  public 
policy.    Wittenbery  v.  Uollyneawo 583 

4.  In  a  suit  between  others  than  the  original  parties,  the  de- 
scription in  a  deed,  if  unambiguous,  governs,  and  the  inten- 
tion of  the  parties  to  Hhe  conveyance  can  not  take  the 
place  of  calls.  Pohlman  v.  Evangelical  Lutheran  Trinity 
Church  864 

6.  A  definite  description  of  lands  in  a  deed  designating  the 
initial  point,  courses  and  distances,  and  followed  by  a  state- 
ment of  the  number  of  acres  conveyed,  passes  the  quan- 
tity of  land  embraced  in  the  specific  boundaries,  thougk 
greater  or  less  than  the  number  of  acres  stated.    Idem. 

Delivery.    See  Deed,  1. 

Depositories.    See  Cottntt,  5-7. 

Deputy  Sheriff.    See  Execution,  13,  14. 

Descent  and  Distribution.    See  Doweb.     Executobs  and  Admih- 

'KTBATOBS. 

Advancements  made  by  a  father  to  a  son  may  be  deducted 
from  the  distributive  share  of  the  latter.  McCJave  v, 
MoClave  , 464 

Dlsbannsnt,    See  Attobney  ahp  Cwent, 
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BiMolntlon.    See  Cobpobation,  4.    Pabtnbbship. 

Distress  Warrant.    See  Taxatioic,  <• 

BtTorce  and  Alimony. 

1.  Eyidence  examined,  and  found  to  support  the  decree  of 
the  trial  court  granting  a  divorce  from  the  bonds  of  matri- 
mony, on  the  ground  of  extreme  cruelty  practiced  by  the 
husband  towards  the  wife.    Tietken  v.  Tietken 138 

Lien,    AlWnony. 
t.  A  decree  for  alimony  is  a  lien  upon  real  estate  the  same 
as  a  judgment  at  law  and  is  enforceable  in  like  manner. 
Dufrene  v.  Johnson 18 

3.  Evidence  examined  and  held  to  support  a  judgment  ren- 
dered, awarding  the  wife  permanent  alimony  in  the  sum 

of  $l,00e.    Tietken  V.  Tietken, 138 

4.  The  amount  allowed  as  permanent  alimony  should  be 
just  and  equitable,  due  regard  being  had  to  the  rights  of 
each  party,  and  should  be  made  payable  at  such  time  or 
times  as,  considering  the  ability  of  the  husband,  the  est<ate 
of  the  wife,  and  the  situation  of  the  parties,  would  seem 
just.     Smith  V.  Smith 273 

Dower. 

1.  A  widow  is  entitled  to  dower  in  the  lands  owned  by  her 
intestate  husband  at  the  time  of  his  death  unless  barred 
therefrom  in  the  manner  prescribed  by  the  statute.  Motley 

V.  Motley  593 

2.  The  fact  that  the  husband  died  after  Baker's  I>ecedent 
Law  (Session  Laws,  1889,  ch.  57)  was  adopted  and  before 
it  was  adjudged  unconstitutional  does  not  affect  the 
widow's  right  to  dower.    Idem. 

Drunkenness. 

Contributory  cause  for  divorce.    Tietken  v,  Tietken 138 

SJectment.    See  Advisse  Possession. 

1.  Instructions  in  examined,  and  held  to  be  without 

prejudicial  error.  .  Hofflne  v.  Euoings 729 

2.  A  defendant,  in  answer  to  a  petition  in  ejectment,  may 
show,  by  his  pleading,  that  he  is  the  equitable  owner  of 
the  property  and  entitled  to  affirmative  relief.  Sutton  v, 
Sutton    400 

3.  Where  the  answer  to  a  petition  in  ejectment  presents  an 
equitable  counter-claim  which  is  traversed  by  a  reply,  the 
issues  of  lact  thus  arising  are  triable  to  the  court  without 

a  jury.    Jewett  v.  Black 173 

Election.    See  County  Attobwet. 

1.  Under  section  131,  ch.  26,  Compiled  Statutes,  1899,  the  peo- 
ple's independent  party,  having  been  generally  and  popn- 
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larly  known  as  the  "Populist  party,*'  that  name  can  not 
be  adopted  by  a  new  political  organization.  Porter  v.  Flick..  773 

8.  Where  it  affirmatively  appears  that  an  election  was  fairly 
oonducted;  that  it  was  held  on  the  day  and  within  the 
hours  fixed  by  law;  that  due  notice  was  given  and  that  a 
majority  of  the  voters  entitled  to  vote  voted  in  favor  of  the 
proposition  submitted,  the  failure  to  keep  the  polls  open 
for  the  entire  time  required  by  the  statute  will  be  deemed 
a  harmless  irregularity.  Baltes  v.  Fanners  Irrigation  Dis- 
trict   310 

Eminent  Domain.    See  Municipai.  Corporation. 

Damages  for  lands  appropriated  for  a  highway  accrue  at  the 
date  of  the  condemnation  proceedings,  without  regard  to 
the  time  when  the  road  is  actually  opened.  Harlan  Oounty 
V.  Bogsett  362 

Equity.    See  MAxms. 

1.  One  who  fails  through  culpable  inertness,  to  make  inquiry 
when  it  was  his  duty  to  inquire  and  so  loses  a  valuable 
right,  is  not  entitled  to  relief  in  equity  on  the  ground  of 
mistake.    Farrell  v.  Bouck 771 

2.  Where  a  petition  for  relief  on  the  ground  of  mistake  of 
fact  charges  that  false  representations  on  the  part  of  de- 
fendant caused  plaintiff  to  release  a  mortgage  and  thereby 
lose  a  valuable  right,  a  decree  in  favor  of  plaintiff  can 
not  stand,  if  the  court  in  its  special  findings,  faiis  to  find 
the  fact  so  charged  as  true.    Idem. 

Estate  by  Entirety.    See  Httsbaih)  and  Wms. 

EstoppeL 

1.  The  grantee  in  a  deed  containing  an  assumption  clause, 
is  not  estopped  from  denying  the  validity  of  the  contract 
of  assumption  as  against  a  party  who,  relying  on  the  re- 
citals in  the  instrument  as  spread  upon  the  public  records, 
purchased  the  debt  secured  by  a  mortgage  on  the  land. 
Hare  i\  Murphy 135 

2.  The  right  to  invoke  the  rule  of  estoppel  by  avowal  rests 
upon  proof  of  the  conduct  of  the  parties  before  litigation 
is  begun  and  is  not  rendered  unavailable  because  other 
issues  are  raised  by  the  pleadings.    State  v.  Commissioners 

of  Cass  County 6<S6 

3.  Where  a  party  give4  a  reason  for  his  decision  and  conduct 
touching  a  matter  involved  in  controversy,  he  is  estopped, 
after  litigation  has  beg^n,  from  changing  his  ground  and 
putting  his  conduct  upon  another  md  di^erent  oonsidera- 
iion.    Idem, 
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Evidence.     See  Adtebsb  Pobsessioit.    Appkat.  Ain>  Errob,  28-32. 

BUBOLABT,      1.         COBPORATION.        DiVOBCaE      AND      AXIMOlTr. 

False  Impbisonment.     FBAiTDinuBNT   ComrBYANCE.     Homi- 
oiDB.      Laboeny.      Negligence.      Pleadikg.     Rape.     Re- 
plevin.   Statutes.    Tblal.    Witness. 
Best  Evidence. 

1.  The  best  evidence  of  which  a  case  is  in  its  nature  suscepti- 
ble is  always  admissible  to  prove  the  fact  in  issue.  Witten- 
berg V.  MoUyneauw 583 

Burden  of  Proof, 

2.  The  burden  is  upon  the  plaintiff  to  prove  the  material 
allegutions  of  the  petitdon  not  admitted  by  a  preponder- 
ance of  the  evidence.    Chamberlain  Banking  House  v.  Woolseg.,  516 

Expert  Testimany, 

3.  Yardmaster  of  a  railroad  held  competent  to  testify  as  an 
expert  in  regard  to  construction  of  car.    Missouri  P.  R,  Co, 

V.  Fox  531 

4.  Expert  testimony  may  be  received  regarding  a  subject 
peculiarly  within  the  knowledge  and  experience  of  those 
testifying.    Idem, 

5.  Persons  having  experience  in  railroading  and  knowledge 
as  to  -the  construction  of  roadbeds  can  testify  as  to 
whether  a  certain  road-bed  was  properly  constructed. 
Idem, 

6.  In  an  action  for  injury  to  a  brakeman  certain  testimony 
as  to  the  duties  of  a  brakeman  and  car  inspector  was  held 
admissible.    Idem.' 

7.  Where  the  question  involved  does  not  fall  within  the  range 
of  common  knowledge,  opinions  of  witnesses  skilled  in  the 
particular  trade »  art  or  science  are  admissible.    Idem, 

Foreign  Iaeios, 

8.  In  the  absence  of  proof,  the  laws  of  a  sister  state  vHIl  be 
presumed  to  be  the  same  as  those  of  this  state.     Schmitt 

d  Bro,  Co,  V,  Mahoney 20 

Judicial  Notice, 

9.  Courts  will  take  judicial  cognizance  of  the  political  history 

of  the  state.    Porter  v.  Flick 773 

10.  Courts  of  this  state  vnil  take  judicial  notice  of  the  fact 
that  the  city  of  Omaha  is  situate  in  Douglas  county.   Green 

V,  Paul  7 

11.  The  district  court  will  not  take  judicial  notice  of  the  con- 
tents of  a  brief  filed  by  one  of  the  litigants  in  this  court 
when  the  cause  was  pending  here  on  appeal  or  error.  Ben- 
nett V.  McDonald 47 

Locus  in  Quo, 

12.  The  jury  may  take  into  account  the  result  of  their  ob- 
servations at  the  l4>cus  in  ^uo  and  make  it,  in-  connection 
with  the  other  evidence,  the  basis  of  their  verdict.  Chi- 
eago,  R.  /.  d  P.  R,  Co.  v,  FarweU,  ,,,,*, 322 
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Parol  Evidence.    Oontraet, 

13.  A  contract  will  generally  be  construed  solely  by  reference 
to  its  own  language  and  terms;  but  where  the  language 
is  ambigfuous,  other  evidence  may  be  considered,  not  for 
the  purpose  of  contradiction,  but  to  explain  the  ambiguity. 
Btate  V.  County  Comtniaaionerg 566 

Pleadinff.    Evidence, 

14.  Pleadings  may  be  introduced  as  evidence  ib  actions  other 
than  those  wherein  they  were  filed,  as  admissions  against 
interest.    Paxton  v.  Stato 763 

Preponderance  of  Evidence, 

15.  The  mere  fact  that  the  testimony  of  the  plaintiff  is  contra- 
dicted in  every  essential  particular  by  that  of  the  defend- 
ant does  not  necessarily  determine  that  the  former  has 
failed  to  make  out  his  case  by  a  preponderance  of  the 
evidence.    Grand  Island  Mercantile  Co,  v.  MoMeans 373 

PreawnptUms. 

16.  Assessments  being  regularly  entered  on  the  assesssment 
books  of  the  county,  the  presumption  is  that  public  officers 
do  their  duty  and  that  errors,  if  any  existed,  were  cor- 
rected in  the  manner  provided  by  law.  Chamberlain  Bank- 
ing House  V,  Woolsey 516 

17.  In  an  action  involving  the  validity  of  a  tax  for  general 
revenue  it  will  be  presumed  that  the  taxing  authorities 
discharged  their  duty,  and  that  the  board  of  equalization 
held  annual  sessions  as  required  by  law.    Adams  v.  Osgood, ,  779 

Execution. 

Appraisement,    Objections,    Vacation, 

1.  An  officer  is  not  required  to  make  a  second  appraisement 
of  real  estate  until  he  has  twice  offered  the  property  for 
sale.    Carstens  v.  Eller 460 

2.  Property  can  not  be  offered  for  sale,  or  sold,  under  an  ap- 
praisement which  has  been  set  aside  by  the  court.    Idem, 

8.  All  objections  to  the  appraisal  of  property,  to  be  available, 
must  be  made  before  the  sale.    Dovey  v.  McCullough 376 

4.  A  copy  of  the  appraisement  is  required  to  be  filed  with 
the  clerk  of  the  distHct  court  before  the  property  is  ad- 
vertised for  sale.    Idem. 

5.  Evidence  in  foreclosure  case  examined,  and  held  that  the 
appraisement  was  not  so  low  as  to  be  presumptively  fraud- 
ulent.   Woolioorth  V.  Parker 142 

6.  Evidence  examined,  and  held  that  the  appraisement  made 
was  not  materially  disproportionate  to  the  actual  market 
value  of  the  property,  and  no  sufficient  cause  exists  to 
justify  its  vacation.  Idem, 

7.  Where  no  attack  has  been  made  on  an  appraisement,  an 
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order  setting  it  aside  is  unauthorized.     Kampman  v.  yiee^ 
u>aner 208 

8.  There  is  no  authority  in  law  for  a  second  appraisement 
unless  the  property  remains  unsold  for  want  of  bidders 
after  being  twice  advertised  and  twice  offered  for  sale  un- 
der the  first  appraisement.    Idem. 

9.  A  judicial  sale  will  not  be  vacated  on  the  ground  that  the 
appraisemebt  was  too  low  unless  the  disparity  between 
the  appraised  value  and  the  actual  value  raises  a  presump- 
tion of  fraud.    Oreen  v,  Paul 7 

10.  Objections  to  the  appraisement  of  property  made  for  the 
purpose  of  a  Judicial  sale,  must  be  brought  to  the  atten- 
tion of  the  trial  court  and  a  ruling  obtained  thereon  to 
entitle  the  same  to  be  considered  on  review.    Idem. 

11.  A  plaintiff,  by  consenting  to  the  sustaining  of  defendant's 
motion  to  vacate  an  appraisal  of  real  estate,  is  mot  thereby 
estopped  from  denying  that  a  subsequent  appraisal  is  too 
low,  whereby  the  property  was  valued  at  one-half  the  sum 
fixed  by  the  former  appraisers,  where  it  is  not  shown  that 
there  had  been  no  depreciation  in  the  market  value  of  the 
property  after  the  making  of  the  first  appraisement.  Car- 
8tens  V.  EUer 460 

Con/lrmatiOfi. 

12.  An  order  confirming  a  judicial  sale  adjudicates  only  the 
proceedings  under  the  order  of  sale,  and  does  not  relate 
to  such  grounds  for  equitable  relief  as  were  unknown 
when  the  order  for  confirmation  was  entered.     Kampman 

V.  Nicewaner 208 

Deputy  Sheriff. 

13.  A  deputy  sheriff  may  act  for  his  principal  in  appraising 
property  for  sale  under  a  decree  of  foreclosure.     Carstens 

V.  EUer   460 

14.  A  deputy  sheriff  may  perform  for  his  principal,  any  act 
necessary  to  be  done  to  carry  into  effect  a  decree  for  the 
sale  of  property.    Possum pnic  Savinffs  Bank  v.  Maulick 469 

Notice. 
16.  The  owner  of  real  estate  about  to  be  sold  under  a  decree 
of  foreclosure  is  not  entitled  #o  notice  of  time  and  place 
of  making  the  appraisement.    Oreen  v.  Paul 7 

16.  A  notice  of  sale  which  states  that  the  sale  is  to  be  made 
by  virtue  of  an  order  issued  out  of  the  district  court,  in  a 
certain  case,  entitling  it,  is  a  sufficient  compliance  with 
the  statute.    Pearson  v.  Badger  Lumber  Co 167 

17.  Under  a  decree  of  foreclosure  which  requires  that  city 
lots  shall  be  sold  separately,  the  published  notice  of  sale 
need  not  specially  state  that  the  lots  will  be  offered  for 
sale  separately,  when  such  notice  states  that  they  will  be 
■old  in  the  manner  provided  by  the  decree.  Oarsten^  v.  EUer..  460 
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Ohjection  to  Canflrmatian, 

18.  The  owner  of  the  equity  of  redemption  of  real  estate  can 
not  be  heard  to  object  to  the  confirmation  of  the  sale  on 
the  ground  that  prior  liens  against  the  property  were 
not  deducted  by  the  appraisers.    Qrcen  v.  Paul 7 

Ratification, 

19.  It  is  ordinarily  the  duty  of  a  court,  where  a  judicial  sale 
is  made  in  conformity  with  its  decree,  to  ratify  such  sale. 
PassumpHe  Savings  Bank  v,  MauUck 469 

Sale  Under  Void  Judgment. 

20.  A  sale  of  real  estate  under  a  void  judifinent  neither  diverts 
the  owner's  title  nor  confers  any  rights  on  a  purchaser 
buying  with  knowledge  of  the  invalidity.    Firat  Nat,  Bank 

V,  Gibson 767 

Sheriff's  Authority, 

21.  The  sheriffs  authority  to  sell  mortgaged  real  estate  is 
derived  from  the  decree  of  foreclosure  and  not  Irom  the 
order  of  sale  issued  by  the  clerk  of  the  court.  Passumpsic 
Savings  Bank  v,  Maulick 460 

Vacation, 

22.  A  court  of  equity  may  vacate  an  order  confirming  a  judi- 
cial sale  and  discharge  the  purchaser  who  has  become  such 
through  fraud,  accident  or  mistake.  Kampman  v.Nicewaner..  208 

Want  of  Seal, 

23.  A  process,  defective  for  want  of  the  seal  of  the  court  out 
of  which  it  issued,  may  be  cured  by  amendment.  Passumpsic 
Savings  Bank  v,  Maulick 469 

Ezeeaton  and  Administrators. 

1.  A  motion  to  vacate  judgment  allowing  a  claim  at  a  subse- 
quent term  can  not  be  granted  except  on  some  of  the 
statutory  grounds.    McQrew  v.  State  Bank  of  Humboldt 716 

2.  Judgment  allowing  claim  in  November  held  judgment  of 
the  court,  and  not  the  act  of  recording  such  allowance  in 
the  April  following.    Idem, 

8.  An  order  allowing  a  claim  against  an  estate  in  November 
held  to  be  a  vahd  judgment  as  of  that  date  notwith- 
standing it  was  not  spread  at*  large  upon  the  probate  rec- 
ord until  the  April  following:    Idem. 

4.  An  order  of  the  probate  judge  allowing  a  claim  against  an 
estate  held  binding  and  of  the  force  and  effect  of  a  judg- 
ment, until  appealed  from  or  reversed  by  other  proceed- 
ings.   Idem, 

Limitation. 
6.  Failure  to  exhibit  a  claim  within  the  time  limited  by  the 

court  forever  bars  such  claim.    Schaberg  v,  McDonald 493 

6.  Where  a  claim  against  a  decedent's  estate  is  properly  pre- 


§62  tKDEX. 

Execnton  and  Admlxilfltraton-Hxmoliiddif. 

sented  for  examination  within  the  time  limited  by  order 
of  the  court,  it  is  not  barred  by  the  failure  of  the  court 
to  act  thereon  within  such  time.    Idem. 

7.  The  probate  court  or  comnussionerB  can  allow  a  claim 
against  an  estate,  duly  presented  within  the  time  limited 
by  order  of  the  court,  after  the  expiration  of  such  limit. 
Idem, 

8.  A  claim  against  the  estate  of  a  decedent  must  be  pre- 
sented to  the  court  or  commissioners  within  the  time  al- 
lowed by  statute,  as  fixed  by  order  of  the  court.    Idem, 

Noiiee. 

9.  A  notice  of  the  time  and  place  of  hearing  claims  against 
an  estate,  must  be  given  in  the  manner  provided  by  sec- 
tion 214,  chapter  23,  Compiled  Statutes,  1899.  DredUt  v, 
Baacke  855 

10.  The  object  of  the  notice  required  to  be  given  by  section 
214,  chapter  23,  Compiled  Statutes,  1899,  is  not  alone  for 
the  benefit  of  creditors  but  also  for  the  purpose  of  advis- 
ing the  administrator  of  the  filing  of  claims.    Idem. 

11.  A  probate  Judge  has  authority  to  appoint  convenient 
times  and  places  for  hearing  claims  a^rainst  an  estate,  and 
such  hearing  may  be  had  prior  to  the  exjuration  of  the 
time  limited  for  the  filing  of  such  claims.    Idem. 

12.  A  notice  of  the  time  and  place  of  hearing  claims  against 
an  estate  published  four  consecutive  weeks  in  a  legal 
newspaper  in  the  county  where  the  estate  is  being  admin- 
istered, is  sufficient  to  authorize  the  allowance  of  claims 
at  the  time  mentioned,  and  gives  the  court  jurisdiction 
over  the  person  of  the  administrator.  Idem, 

Review, 

13.  Order  of  probate  court  entered  under  Code  of  Civil  Pro- 
cedure, section  602,  subdivision  3,  vacating  allowance  of 
claims  at  prior  term  is  appealable.  Estate  of  McKenna  v. 
MoCormick 695 

Exemption.    See  Hoicbstead.    Taxation. 

Expert  Testimony.    See  Etidengb,  3-7. 

False  Imprisonment. 

1.  In  an  action  for  false  imprisonment,  plaintifF  may  prove 
newspaper  publications  containing  an  account  of  his  ar- 
rest and  imprisonment,  without  comment  thereon.     8oott 

V.  Flowers ^...  875 

2.  A  complaint  filed  in  the  county  court  under  section  5, 
article  1,  chapter  75,  charging  no  crime,  but  incorrigibility 
merely,  states  no  cause  for  commitment  to  the  industrial 
or  reform  school,  and  a  person  so  arrested  and  committed 
has  a  cause  of  action  against  the  person  <^H«g  the  same 
for  false  imprisonment.    Idem, 


t'eM  and  Salaries.    See  Btate  v.  Frank,  327. 

VUing. 

The  filing  of  a  paper,  as  iis?d  in  section  112,  chapter  77,  article 
1,  Compiled  Statutes,  1899,  means  its  delivery  to  the  proper 
ofiicer  and  the  reception  of  it  by  him  to  be  kept  on  file  in 
his  office.    Medland  V.  Linton 249 

Final  Judgment.    See  Appkat.  aktd  Ebbob,  1,  3,  5,  8,  9,  10. 

Tixtura. 

1.  Definition  of  trade  fixture.    Brownell  v.  Fuller 558 

2.  Whether  certain  property  is  a  trade  fixture  is  a  question 
of  fact.    Idem. 

3.  Whether  it  was  the  intention  to  make  an  article  in  dis- 
pute a  trade  fixture  held  a  question  for  the  jury,  to  be  de- 
termined by  the  definition  of  a  fixture  as  given  in  the 
opinion.    Idem. 

4.  As  between  a  landlord  and  tenant,  or  one  claiming 
through  the  tenant,  the  fact  that  an  addition  to  the  leased 
premises  or  fixtures  thereto  vras  erected  in  an  alley  and 
abutted  upon  or  adjoined  to  such  premises,  held  not  to 
affect  the  landlord's  title.    Idem. 

5.  In  controversy  as  to  ownership  of  fixtures  it  was  not  er- 
ror to  instruct  the  jury  to  disregard  all  of  certain  testi- 
mony bearing  on  the  landlord's  title,  except  that  bearing 
on  the  question  as  to  whether  the  property  in  question 
was  a  trade  fixture.    Idem. 

Forcible  Entry  and  Detainer.    See  Coubt,  7. 

1.  Law  giving  right  of  appeal  declared  unconstitutional.  Arm- 
strong V.  Mayer 423 

2.  The  action  of  forcible  detainer  is  purely  statutory,  and 
original  jurisdiction  thereof  is  conferred  on  justices  of 
the  peace.    Idem. 

3.  The  gravamen  of  the  action  of  forcible  entry  and  detainer 
is  the  imlawful  and  forcible  entry  upon  and  detention  of   . 
real  property.    Tarpenning  v.  King 813 

4.  The  action  of  forcible  entry  and  detention  may  be  main- 
tained by  one  who  has  been  deprived  of  possession  by  an 
unlawful  and  forcible  entry  by  one  having  absolute  title 
and  present  right  of  possession.    Idem, 

Foreclosure.    See  Exsoxttion.    Mobtgaox.    PLKADma,  6.     Taxa- 
tion, 4." 

Foreign  Corporation.    See  Cobpobatiok,  6.    iNauBANOB,  11. 

Foreign  Judgments.    See  Judgment,  12-14. 

Forfeiture. 

Forfeitures  will  be  enforced  only  when  the  strict  letter  of 
the  contract  requires  it.    Connecticut  Fire  Ins.  Co.  v.  Jeary. ,  338 
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Fmndulent  ConTeyanee. 

1.  Evidence  «  xamined,  and  found  Bnfficient  to  support  the 
Judgment.    Bennett  v.  McDonald 41 

2.  In  an  action  in  which  fraudulent  conveyance  of  property 
is  alleged  it  is  proper  to  receive  in  evidence  conversations 
of  the  vendor  and  vendee  in  negotiating  and  consummat- 
ing contracts  out  of  which  arose  the  consideration  for  the 
alleged  fraudulent  transfer.    Idem. 

8.  Alleged  errors  in  the  giving  of  instructions  and  in  the  in- 
troduction of  evidence  examined,  and  held  insufficient  to 

work  a  reversal.    Hennei/  Buggy  Co.  v.  Anhenfrlter l 

Henney  Buggy  Co.  v.  Parlin,  Orendorff  d  Martin  Co 6 

4.  In  the  trial  of  an  action  in  which  a  fraudulent  transfer 
of  property  is  alleged,  any  evidence  which  reasonably 
tends  to  illumine  the  transaction  and  explain  the  motives 

or  conduct  of  the  parties  is  admissible.   Brnnctt  r.  McDonald..    47 

5.  Conveyance  by  a  failing  debtor  of  practically  all  his  prop- 
erty to  a  creditor  in  satisfaction  of  his  debt,  the  differ- 
ence being  paid  to  such  debtor  in  cash,  with  knowledge  of 
preferred  creditor  that  such  conve^'ance  would  hinder,  de- 
lay and  defraud  other  creditors,  is  void.    Henney  Buggy  Co. 

V.  Afthenfelter i 

Henney  Buggy  Co.  v.  Parlin,  Orendorff  d  Martin  Co 6 

GamiBhment. 

1.  A  receiver  can  not  be  garnisheed  or  sued  with  respect  to 
the  property  in  his  pos.session  by  virtue  of  his  trust.    Yeith 

V.  Ress  52 

2.  Where  an  order  for  payment  of  money  is  not  immediately 
effective  if  the  fund  against  which  it  is  directed  is  seized 
by  attachment  or  garnishee  process,  the  rights  of  the  at- 
taching or  garnisheeing  creditor  are  superior  to  those  of 
the  person  holding  such  order.     Ntbranka  Moline  Plow  Co. 

V.  Fuehring , 316 

Good  Paith.    See  Vendob  and  Vendee,  2. 

EarmleBS  Error.    See  Appeal  and  Erbob. 

Highways.    See  Eminent  Domain. 

Whether  driver  of  a  vehicle  was  guilty  of  contributory  negli- 
gence where  there  was  an  obstruction  in  the  road,  held  a 
question  for  the  jury.    Nebraska  Telephone  Co.  v.  Jones 396 

Homestead. 

1.  Evidence  examined,  and  found  to  sustain  finding  of  aban- 
donment of  homestead.    Flynn  v.  Riley 491 

2.  Whether  one  has  actually  abandoned  a  homestead  is  a 
question  of  fact  to  be  determined  from  all  the  evidence 
pertinent.    Idem. 

5.  The  right  to  claim  the  statutory  homestead  exemptions 
as  head  of  a  family  is  defined  by  Compiled  Statutes,  1899, 
Hjde  V.  Hyde 502 
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4.  Where  a  father  has  living  with  him  a  daughter  over  age 
of  her  majority  and  on  her  account  is  claiming  homestead 
exemptions,  there  must  be  an  actual  and  necessary  de- 
pendency, by  reason  of  the  inability  of  the  daughter  to 
care  for  or  support  herself.    Idem. 

5.  Evidence  found  to  support  the  finding  and  judgment  of 
the  trial  court  holding  the  defendant  is  not  the  head  of  a 
family.    Idefn. 

6.  The  question  whether  a  man  who  has  living  with  him  a 
daughter  over  the  age  of  her  majority,  is  entitled  to  home- 
stead rights,  is  one  of  fact.    Idem. 

7.  A  daughter  over  age  is  a  member  of  the  family  so  as  to 
entitle  the  fatlier  to  claim  the  benefit  of  tne  homestead 
exemption  as  the  "head  of  a  family*'  only  when  it  appears 
that  she  is  under  his  care  and  maintenance,  and  is  unable 
to  take  care  of»  or  support  herself.    Idem. 

Homicide.    See  Crimd^al  Law. 

1.  The  venue  of  a  homicide  may  be  established  by  circum- 
stantial evidence.    Hawkins  v,  State 380 

2.  A  prosecution  for  murder  may  be  by  information  filed  by 
the  county  attorney.    Idem, 

3.  Evidence  held  sufficient  to  sustain  finding  that  homicide 
was  committed  in  the  county  alleged.    Idem. 

Husband  and  "Wife.  &ee  Adultery.  Divorce  and  Alimony.  Dower. 
Mechanic's  Lien. 

1.  Ilelations  discussed.    Kemer  v.  McDonald 663,  670,  671 

2.  A  husband  has  no  right  to  administer  personal  chastise- 
ment to  the  wife.     Idem. 

3."  The  common  law  rule  of  estate  by  entirety  does  not  obtain 
in  this  jurisdiction.    Idem. 

4.  Whether  or  not  the  husband  is  agent  of  the  wife,  is  a 
question  of  fact  to  be  determined  as  other  like  questions 
and  will  not  be  presumed  from  the  marital  relations  alone. 
Rwit-Otcen  Lumber  Co.  v.  Holt 80 

5.  The  separate  estate  of  a  married  woman  is  not  chargeable 
for  necessaries  for  the  family  until  after  a  judgment  has 
been  entered  therefor  against  the  husband  and  an  execu- 
tion returned  unsatisfied.    Fulton  v.  Ryan 9 

6.  Where  coverture  is  pleaded  to  defeat  a  recovery  on"  a 
promissory  note  plaintiff  may  set  up  in  the  reply  any  fact 
which  would  avc  id  such  defense  as  that  the  note  was  given 
for  necessaries  fiirnished  defendant's  family,  and  that  an 
execution  had  been  issued  against  the  property  of  the 
husband  and  returned  unsatisfied  or  that  the  note  was 
executed  with  special  reference  to  and  upon  the  faith  and 
credit  of  the  separate  estate,  trade  or  business  of  the  wife* 
Idem, 

69 
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Idem  Sonans.    See  "Saxes. 

In  Gustodia  Legis.    See  Pabtnebsujp,  1. 

Indictment  and  Information.     See   BrROLABY.     CRmiNAL   Law. 
Homicide.    Lottert.    Reformatory. 

1.  Continuando,  when  g-ood  and  when  bad  pleading*.  (See 
argument  and  opinion)  State  v,  Dennison 137, 192 

2.  Where  a  statute  states  the  elements  of  a  crime  it  is 
generally  suflRcient,  in  an  information  or  indictment,  to 
describe  such  crime  in  the  lanjruage  of  the  statute.  Leinen- 
berg  t?.  State 628 

Amendment 

3.  It  is  not  error  to  refuse  to  allow  the  county  attorney  to 
file  an  amended  information,  where  the  complaint  before 
.the  examining  magistrate   failed  to  state  a  crime.     State 

«.  Dennison 157 

Joinder  of  Misdemeanors. 

4.  Several  unlawful  sales  of  intoxicating  liquors  may  be 
joined  in  the  same  information,  and  the  state  will  not  be 
re(iuired  to  elect  upon  which  count  it  will  rely  for  a  con- 
vict ion.     McArthur  v.  State 390 

5.  Several  misdemeanors  of  the  same  kind  may  be  set  forth 
in  as  many  counts  of  an  information,  and  the  prosecutor 
is  not  required  to  elect  upon  which  count  he  will  proceed. 
Little  V,  State 749 

Industrial  EcLool.    See  Reformatory. 

Injunction.  , 

1.  The  oifice  of  a  restraining  order  is  only  to  hold  matters 
in  statu  quo.    It  is  not  a  part  of  the  main  action.     Trester 

V.  Pike  510 

2.  Injunction  is  the  appropriate  remedy  to  prevent  a  party 
from  obstructing,  or  unlawfully  interfering  wnth,  an  irri- 
gation ditch  of  which  the  owner  is  in  actual  possession. 
Park  V.  Ackennan 405 

3.  Evidence  examined,  and  found  sufficient  to  sustain  the 
issuance  of  an  injunction  to  prevent  obstruction  of  an  irri- 
gation ditch.     Idem. 

4.  The  destruction  of  a  fence  and  threatened  repetition 
thereof  by  a  trespasser,  entitles  the  oAvner  to  relief  by 
injunction,  even  though  the  latter  may  not  be  insolvent. 
Pohlman  v.  Evangelical  Lutheran  Trinity  Church 364 

6.  An  injunction  will  not  lie  to  enjoin  the  breach  of  a  con- 
tract where  the  party  complaining  has  a  plain  and  ade- 
quate remedy  at  law.   Waba^ka  Electric  Co.  v.  City  of  Wymore..  199 

6.  If  a  mayor  and  council  of  a  city  threaten  to  exceed  their 
authority  and  adopt  an  ordinance  which  will  be  prejudicial 
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to  the  rights  of  an  individual,  an  injunction  may,  in  a 
proper  casj,  issue  against  them  but  not  against  the  city. 
Idem, 

7.  A  petition'  for  an  injunction  should  disclose  with  deflnite- 
ness  and  particularity  the  threatened  injury  which  the 
court  is  asked  to  restrain  the  defendant  from  committing. 
Idem, 

Liability  on  Bond.    Attorney  Fee, 

8.  Instruction  authorizing  in  a  suit  on  an  injunction  bond  a 
recovery  as  an  element  of  damag'es  for  expenses  incurred 
for  attorney's  fees  on  the  trial  of  the  main  case,  held 
erroneous.    Trester  v.  Pike 610 

9.  It  is  only  when  trial  of  principal  issues  involved  is  neces- 
sary to  dispose  of  the  injunction  that  attorney's  fees  for 
the  trial  of  such  case  are  properly  allowed.  Idem. 

10.  The  obligors  on  an  obligation  given  to  secure  a  temporary 
restraining  order  wrongfully  issued  in  an  action  are  not 
Table  for  attorney's  fees  incurred  in  the  trial  of  the  main 
issues.     Idem. 

11.  A  recovery  of  counsel  fees  for  the  trial  of  a  case  will  not 
be  allowed  as  an  element  of  damages  for  an  injunction 
wrongfully  obtained,  if  the  injunction  proceeding  be  only 
auxiliary  to  the  main  case.    Idem. 

12.  Damages  for  the  wrongful  obtaining  and  issuance  of  a 
temporary  restraining  order  are  confined  to  just  and  ade- 
quate compensation  for  the  actual  loss,  which  is  the 
natural  and  proximate  result  of  the  restraint  imposed. 
Idem. 

13.  Damages  in  the  way  of  an  attorney's  fees  for  the  wrong- 
ful issuance  of  a  restraining  order,  are  limited  to  the  ex- 
penses incurred  in  securing  its  dissolution,  as  distinguished 
from  expenses  incurred  in  the  trial  of  the  princip€d  issues 
involved.     Idem. 

14.  Where,  in  an  action  on  an  undertaking  given  to  secure 
the  issuance  of  a  restraining  order,  under  the  pleadings 
and  proof  the  liability  of  two  defendants  is  that  of  prin- 
cipal and  surety  it  is  error  to  render  judgment  against 
both  defendants  as  principal;  such  judgment  should  be 
rendered  in  conformity  with  the  provisions  of  section  511 
of  the  Code.    Idem. 

Innkeeper. 

The  right  to  run  a  hotel  is  not  a  franchise.  An  innkeeper  is 
not  clothed  with  any  authority  from  the  state,  and  he 
owes  no  duty  to  the  public  except  to  render  to  all  who 
come,  and  are  fit  to  be  received,  fair  accommodations  at 
fair  prices,  while  he  sees  fit  to  continue  in  business. 
Wittenlterg  v.  Mollyneaux 583 
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party  by  whom  the  contract  has  been  drafted.    dmnectiaU 

Fire  Ins,  Cq.  v.  Jeary 338 

Idem  V.  Waugh 353 

6.  Recitals  which  are  not  contractual  elements  of  a  policy  of 
insurance  are  not  conclusiTc  on  the  parties  thereto.  ConH 
montcealth  Mutual  Fire  Ins.  Co.  v.  Hayden 636 

Estoppel. 

7.  Where  controversy  arises  over  liability  on  policy  after 
loss,  the  company,  after  litigation,  can  no#  urge  additional 
grounds  for  refusal  to  pay.    Continental  Ins,  Co.  v.  Waugh. . .  348 

Extent  of  Loss.    Recovery. 

8.  Under  the  valued  policy  law,  in  case  of  a  partial  loss,  the 
actual  damage  is  the  measure  of  recovery.  Lancashire 
Ins.  Co.  V.  Bush 116 

9.  If,  under  a  valued  policy,  the  property  insured  is  totally 
destroyed  as  a  result  of  two  or  more  $res,  the  measure  of 
recovery  for  the  final  loss  is  the  amount  written  in  the 
contract  less  amounts  paid  in  settlement  of  previous 
losses.    Idem. 

10.  Under  the  valued  policy  law  (Compiled  Statutes,  1899,  ch. 
43,  sec.  43)  the  statute  fixes  the  worth  of  the  property  in- 
sured conclusively  at  the  valuation  written  in  the  contract 
of  insurance,  and  in  case  of  total  loss,  that  sum  is  the 
measure  of  recovery.   Idem. 

Foreign  Company. 

11.  A  foreign  insurance  company  which  has  done  business  in 
this  state  without  complying  with  the  conditions  pre- 
scribed by  our  statutes,  can  not  rightfully  claim  of  our 
courts,  as  an  exercise  of  comity,  the  enforcement  of  con- 
tracts made  with  our  citizens  insuring  property  in  this 
state.    Commontcealth  Mutual  Fire  Ins.  Co.  v.  Hayden 636 

Forfeiture.    Inventory.    Vacancy  Clause. 

12.  Forfeitures  will  be  enforced  only  where  the  strict  letter 

of  the  contract  requires  it.   Connecticut  Fire  Ins.  Co.  v.  Jeary..  338 
Idem  V.  Waugh 353 

13.  Conditions  of  policy  for  taking  inventory,  keeping  books 
of  account,  and  locking  them  in  a  fire-proof  safe,  held  to 
be  construed  conjointly,  and  that  to  work  a  forfeiture 
there  must  be  a  failure  to  perform  all  such  conditions. 
Idem. 

14.  Warranty  clause,  providing  for  the  taking  of  an  inventory 
and  its  deposit  in  safe,  held  not  to  apply  to  inventory  taken 
more  than  twelve  months  before  issuance  of  policy.  Con- 
tinental Ins.  Co.  V.  Waugh  348 

15.  Provision  in  policy  as  to  books  of  account  and  taking  in- 
ventory construed,  and  held  that  thirty  days  were  given  to 
perform  such  act,  and,  where  fire  occurred  in  less  than 


INDEX.  871 

Insurance— coffc^ii^fed. 

that  time, no  breach  existed  in  warranty  for  keeping  books, 
and  their  preservation  in  flre-proof  safe.    Idem. 

16.  Where  a  partial  loss  under  a  fire  policy  renders  a  building" 
untenantable,  there  is  no  breach  of  the  vacancy  clause  be- 
cause the  building  is  unoccupied  during  the  time  of  in- 
surer's  option   to  repair   the   same.     Lancashire  Ins,    Co. 

V.  Bush  116 

Membership. 

17.  Membership  in  a  mutual  insurance  company  ceases  with 
the  expiration  of  the  member's  policy  and  payment  of  lia- 
bilities incurred  while  the  policy  was  in  force.  Common- 
wealth Mutual  Fire  Ins,  Co,  v,  Hayden 636 

Proof  of  Loss. 

18.  Under  a  policy  requiring  proof  of  loss  to  be  furnished  in 
sixty  days,  but  which  contained  no  forfeiture  clause,  time 
held  not  to  be  of  the  essence  of  the  requirement,  and  that 
failure  to  furnish  such  proofs  did  not  work  a  forfeiture. 
Nortl^em  Assurance  Co.  v.  Hanna 29 

Interest.    See  Taxation. 

1.  Interest  is  allowable  on  the  amount  found  due  by  a  verdict 
from  the  date  of  its  rendition  to  the  time  judgment  is  en- 
tered thereon.    Hilton  v.  State 421 

2.  Interest  is  recoverable  for  the  use  or  destruction  of  prop- 
erty when  the  amount  which  is  due  the  plaintiff  may  be 
known  or  ascertained  approximately  by  reference  to  mar- 
ket values.    Missouri,  Kansas  d  Texas  Trust  Co.  v,  Clark. . . .  406 

3.  Where  a  verdict  for  damages  is  returned  and  judgment  is 
delayed  by  a  pending  motion  for  a  new  trial,  it  is  proper 
to  allow  interest  upon  the  verdict  from  the  date  thereof 
to  the  date  of  the  rendition  of  the  judgment.    Missouri  P, 

R.  Co,  V.  Fox 531 

Intervention. 

1.  An  intervener  against  whom  a  judgment  has  been  ren- 
dered must  be  accorded  the  rights  which,  under  like  cir- 
cumstances, belong  to  any  other  unsuccessful  suitor.    State 

V,  Holmes 39 

2.  Under  section  50a  of  the  Code  any  person  who  can,  by 
proper  averments,  show  that  he  has  an  interest  in  the 
matters  in  litigation  may,  without  leave  of  court,  become 
a  party  to  the  suit  and  obtain  an  adjudication  of  his  claim. 
Id^m. 

Intoxicating^  Liquors. 

A  prosecution  for  the  sale  of  intoxicating  liquors  without  a 
license  must  be  brought  within  eighteen  months  from  the 
commission  of  the  oflFense.    McArthur  v.  State 390 

Irrigation.    See  Water  and  Wateb  Cotjrsm, 
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Joinder  of  Causes  of  Action.    See  Actioit. 
Judge. 

1.  ,  official  oath  of.    See  Office  ajo)  Officers,  9,  10. 

2.  ,  remarks  of,  not  evidence.    See  Judgment,  10. 

Judgment.    See  Creditor's  Biix.    Equity.    Master  and  Servant. 
Office  and  Officers,  2,  3. 

1.  An  irregular  judgment  is  one  which  is  rendered  contrary 
to  the  course  of  law  and  the  practice  of  the  courts.    Estate 

of  MvKf  nna  v.  McCormick 595 

2.  Allowance  of  claim  against  an  estate  has  the  force  and 
effect  of  a  judgment.    McOrew  v.  State  Bank  of  Humboldt 716 

3.  The  judgment  of  a  probate  court  allowing  a  claim  against 
an  estate  held  not  to  be  the  clerical  act  of  recording  the 
judgment,  but  the  adjudication  itself.    Idem. 

4.  Under  the  evidence,  held  that  the  entry  by  the  probate 
judge,  acting  as  his  own  clerk,  on  the  records  of  the  pro- 
bate court,  of  the  judgment  sought  to  be  vacated  was  not 
an  act  of  "mistake,  neglect  or  omission  of  the  clerk," 
within  the  meaning  of  subdivision  9,  section  602  of  the 
Code.    Estate  of  McKenna  v.  McCormick 595 

Colla^teral  Attack, 

5.  Where  a  court  is  without  jurisdiction  over  a  defendant,  . 
the  judgment  rendered  is  void,  and  may  be  attacked  col- 
laterally.   ChUago,  B.  d  Q,  R.  Co.  t?.  Hitchcock  County 722 

Conclnsit^cness  of  Adjudication. 

6.  A  judgment  against  a  public  oificer  in  regard  to  a  public 
right  binds  his  successor  in  office.     State  v.  Kennedy 300 

7.  Jurisdiction  over  a  mutual  insurance  company  does  not 
include  all  ex-members  who  are  noo  indebted  on  account 
of  the  policies  they  once  held.  Commonwealth  Mutual  Fire 
Ins.  Co.  V.  Hayden 636 

8.  A  stockholder  though  not  personally  served  with  process 
is  concluded  by  a  judgment  against  him  in  a  suit  brought 
to  enforce  a  corporate  obligation,  as  he  is  an  integral  part 
of  the  corporation.     Idem. 

9.  A  stockholder  is  bound  by  a  decree  of  a  court  of  equity 
against  a  corporation  in  enforcement  of  a  corporate  duty, 
although  not  a  party  as  an  individual.    Idem.  x 

10.  What  the  presiding  judge  may  say  on  the  hearing  of  a  mo- 
tion or  trial  of  a  cause,  respecting  his  reasons  for  grant- 
ing an  order  in  the  case  at  chambers,  is  not  evidence;  and 
such  statement  can  not  be  conE?idered  for  any  purpose. 
Northirest(Tn  Mutual  Life  Ins.  Co.  v.  Burr 476 

Entry  of  Judgment. 

11.  Claim  allowed  is  binding  judgment  from  date  of  allow- 
ance and  not  of  entry.    McGrew  v.  State  Bank  of  Humboldt. ,  716 
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Foreign  Judgment    Action. 

12.  In  an  action  to  enforce  the  judgment  of  a  sister  state 
against  an  ex-member  of  a  mutual  insurance  company,  de- 
fendant may  plead  want  of  jurisdiction  in  the  foreign 
court.  Commontcealth  Mutual  Fire  Ins.  Co.  v.  Hayden 636 

13.  In  an  action  to  enforce  the  judgment  of  a  foreign  court  of 
general  jurisdiction,  the  burden  is  on  tne  defendant  to 
show  the  non-existence  of  jurisdictional  facts.    Idem. 

14.  Full  faith  and  credit  will  be  given  a  judgment  of  a  sister 
state  by  which  an  assessment  has  been  made  against  mem- 
bers of  an  insolvent  mutual  insurance  company,  although 
such  members  were  residents  of  this  state.    Idem. 

Payment. 

15.  A  judgment  is  extinguished  when  paid  by  one  primarily 
liable  therefor,  and  can  not  be  kept  alive  by  assignment. 
First  Nat.  Bank  v.  Gibson 767 

Proceedings  to  Vacate. 

16.  A  probate  court  is  without  power  to  vacate  or  modify  a 
judgment  after  the  expiration  of  the  term  at  which  it  is 
pronounced.     McOrew  v.  fitate  Bank  of  Humboldt 716 

17.  Under  the  provisions  of  section  602  of  the  Code  in  a  pro- 
ceeding to  vacate  a  judgment  on  account  of  irregularity 
in  obtaining  it,  it  is  unnecessary  to  tender  an  answer.   Fisk 

V.  Thorp 713 

18.  Where  the  record  shows  the  ground  for  vacating  a  judg- 
ment was  fraudulently  preventing  a  party  from  defending, 
the  remedy  is  by  proceedings  to  vacate  the  judgment  and 
motion  to  vacate  on  the  ground  of  irregularity  will  not  lie 
after  two  years  from  entry.  Estate  of  McKenna  v.  McGor- 
mick 595 

State  Sovereignty. 

19.  When  a  state  invokes  the  judgment  of  a  court,  it  lays 
aside  its  sovereignty  and  consents  to  be  bound  by  the  de- 
cision.    State  V.  Kennedy 300 

Judicial  Notice.    See  Evidence,  9-11. 

Judicial  Sale.    See  Execution. 

Jurisdiction.     See    Appeal    and    Ebbor.     Appearance.     Courts. 
Equity.    Forcible  Entry  and  Detainer.    Mandamus. 

Jury.    See  Criminal  Law,  4.    Quo  Warranto.    Trial. 

1.  The  aflfida^'it  of  jurors  relating  to  the  arguments  or  state- 
ments made  by  them  while  deliberating  on  their  verdict 
may  not  be  received  to  impeach  the  verdict.   Welsh  v.  State. .  101 

2.  When,  at  any  term  of  the  district  court  there  is  no  panel 
of  petit  jurors,  the  court  may,  under  section  664  of  the 
Code,  direct  the  sheriff  to  summon  persons  having  the 
qualifications  of  jurors  to  appear  and  serve  as  petit  jurors. 
Idem. 
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Justice  of  the  Peace.    See  Forcible  Entry  and  Detaineb. 

Landlord  and  Tenant.    See  Fixture. 

A  tenant  is  not  permitted  to  dispute  his  landlord*s  title. 
Brownell  v.  Fuller 558 

Larceny. 

1.  No  presumption  of  gfuilt  arises  from  the  mere  possession 

of  stolen  property.    WillUima  v.  State 526 

2.  Instruction,  copied  in  opinion,  as  to  effect  to  be  given 
possession  of  stolen  goods,  held  erroneous.    Idem, 

3.  The  inference  to  be  drawn  from  the  fact  of  the  possession 
of  stolen  property  is  a  question  alone  for  the  jury.    Idem. 

i.  Where  the  statute  defining  grand  and  petit  larceny  Is  em- 
bodied in  an  instruction,  such  instruction  is  not  open  to 
the  objection  that  it  does  not  state  that  the  property 
stolen  must  be  of  some  value.    Idem. 

Law  of  the  Case.    See  Appeal  akd  Error. 

License.    See  Phtsician  aito  Surgeon. 

Lien.  See  Attorney  and  Client.  Mechanic's  Lien.  Taxation,  1-4. 

Limitation  of  Action.    See  Adverse  Possession.    Insurance. 

!•  Where  the  title  of  a  person  in  the  undisputed  possession 
of  land  is  challenged,  he  may  set  forth  any  equitable  de- 
fense in  favor  of  his  right  to  the  property  and  the  statute 

of  limitations  does  not  apply.    Pinkham  v.  Pinkham 600 

2.  In  an  action  to  reform  a  deed  for  mistake,  the  statute  of 
limitations  begins  to  run  only  from  the  discovery  of  the 
mistake,  or  facts  which  should  lead  to  such  discovery. 
Idem. 

Lis  Pendens.    See  Abatement  and  Revivor. 
Locus  in  Quo.    See  Evidence,  12. 
Lottery. 

1.  The  offense  of  carrying  on  a  lottery  is  not  a  continuing 
one,  but  each  day  the  lottery  is  carried  on  constitutes  a 
separate  and  distinct  crime.     State  v.  Dennison ; 192 

2.  An  information  drawn  under  sections  225  of  the  Criminal 
Code,  charging  the  defendant  with  opening  and  establish- 
ing a  lottery,  which  omits  to  describe  the  capacity  in  which 
defendant  acted,  whether  as  owner  or  otherwise,  is  de- 
fective.   Idem  157 

8.  An  information  is  bad  for  duplicity  which  charges  in  a 
single  count  that  on  a  certain  date  and  on  divers  days  be- 
tween that  and  a  subsequent  date,  the  defendant  did  pub- 
licly and  pri\^tely  open,  set  on  foot  and  carry  on  a  lottery. 
Idem    192 

XaliciouB  Prosecution.  See  Action.  False  Imprisonment.  Joinder 
OF  Actions. 
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ICandamuB.    See  Courts.    Office  and  Officers^  7. 

1.  Mandamus  will  not  issue  where  the  law  affords  a  plain 

and  adequate  remedy.    State  v.  Oshorn 415 

Horton  ©.  State 701 

2.  A  private  individual,  not  shown  to  be  either  a  citizen  or 
to  be  beneficially  interested  in  the  enforcement  of  the 
laws,  can  not  invoke  mandamus  to  compel  an  officer  to 
perform  a  public  duty.    State  v.'Osborn 415 

3.  If  the  district  court  mistakes  or  misconstrues  the  man- 
date of  this  court,  its  obedience  may  be  enforced  by  man- 
damus.   State  V,  Omaha  Nat.  Bank 232 

4.  Mandamus  wall  not  lie  to  control  the  discretion  of  a  court 
as  to  the  allowance  of  a  supersedeas  resting  in  its  discre- 
tion.   State  V,  Scott 98 

5.  Mandamus  will  lie  in  a  proper  case  to  compel  fixing  the 
amount  of  the  penalty  of  a  supersedeas  bond  to  be  given 
on  appeal  from  an  order  confirming  a  sale  of  real  estate. 
State  V.  Fawcett 393 

Party. 

6.  In  action  to  cor  pel  an  asses.sor  to  assess  property  at  its 
fair  value,  it  is  unnecessary  to  bring  in  any  taxpayer  as  a 
party.    State  v.  Osborn 415 

Peremptory  Mandamus.    'Notice. 

7.  A  peremptory  writ  of  mandamus  will  issue  only  when  it  is 
made  to  appear  that  the  law  specially  enjoins  on  the  de- 
fendant the  performance  of  the  act  which  it  is  sought  by 
the  writ  to  compel.    State  n.  Whipple 650 

8.  The  legislature  can  not  authorize  mandamus  against  a 
private  corporation  or  its  officers  without  notice.     Horton 

V.  State  701 

9.  No  person  can  be  deprived  of  his  property  or  oth6r  valu- 
able right  by  jurisdictional  power  without  notice,  and  a 
reasonable  opportunity  to  be  heard.    Idem. 

10.  The  statute  authorizing  the  issuance  of  a  peremptory 
mandamus  without  notice  has  reference  to  cases  in  which 
the  refusal  of  a  public  officer  to  discharge  an  official  duty 
is  so  obviously  inexcusable  and  the  necessity  for  prompt 
action  so  imperative,  that  notice  must  be  dispensed  with 
in  order  to  prevent  a  failure  of  justice.    Idem. 

Pleading. 

11.  When  the  trial  court  has  treated  a  verified  petition  for  a 
writ  of  mandamus  as  a  pleading,  it  will  be  so  considered 
by  this  court  upon  review.    Idem. 

12.  Under  section  652  of  the  Code,  the  plaintiff  in  the  trial  of 
a  mandamus  proceeding  may  avail  himself  of  any  valid  ob- 
jection to  new  matter  contained  in  the  answer  as  to  its 
sufficiency,  or  by  proof  in  denial  or  by  way  of  avoidance. 
State  V.  Commissioners  of  Oass  County 567 
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Xandftte.    See  HAirDAura,  8. 

Harried  Woman«    See  Hubbaio)  ajxd  Wds. 

Xarshaling  Assets  and  Securities. 

1.  The  doctrine  of  marshaling  securities  applies  only  to  < 
in  which  two  or  more  creditors  are  seeking  to  satisfy  their 
claims  out  of  property  of  the  same  common  debtor.  Citi- 
zens State  hank  v,  IMings. 709 

2.  Where  a  creditor  has  two  common  debtors,  not  sustaining 
to  each  other  the  relation  of  principal  and  surety,  one  of 
them  can  not  claim  exemption  from  liability  on  the  ground 
that  the  other  ought  to  be  first  sued  and  compelled,  if  pos- 
sible, to  satisfy  the  debt.    /dem. 

Master  and  Servant.    See  Negligence. 

1.  Evidence  in  action  for  injuries  to  brakeman  held  to  sus- 
tain verdict  for  plaintiff.    Missouri  P.  R.  Co,  v.  Fox 531 

2.  In  an  action  by  employee  a  finding  in  his  favor  because  of 
dangerous  condition  of  premises  can  only  be  had  where  it 
affirmatively  appears  that  employer  had  failed  to  exercise 
reasonable  care.    Stoift  v,  Holouhek 784 

3.  An  employee  of  a  railroad  company  who  has  accepted 
from  it  damages  for  injuries  sustained  can  not  recover 
benefit  for  such  injury  from  the  relief  department  of  such 
corporation  under  an  agreement  of  membership  releasing 
the  company  from  liability  in  case  of  such  acceptance. 
Clinton  v.  Chicago,  B.  d  Q.  R.  Co 693 

Maxim. 

1.  He  who  invokes  equity  must  do  equity.  Fremer  v,  Richards..  131 

2.  The  law  aids  the  vigilant,  not  the  indolent  and  listless. 
FarreU  v.  Bouck 7 771 

Measure  of  Damages.    See  Pkingipal  and  Agent,  1. 

Mechanic's  Lien. 

1.  List  of  Nebraska  decisions  concerning  mechanics'  liens  in 
all  the  reports  from  1  to  59,  inclusive,  on  pages  88  to  90. 

2.  Wlien  one  furnishes  materials  for  the  erection  of  a  house 
vrith  actual  knowledge  of  an  outstanding  unrecorded 
mortgage,  his  lien  for  materials  is  junior  to  the  liea  of  the 

•  mortgage.    Bradford  v.  Anderson 368 

3.  The  right  to  a  mechanic's  lien  in  favor  of  a  principal  con- 
tractor TB  based  upon  contract,  and  is  for  the  purpose  of 
securing  debts  due  thereunder.  Rust-Owen  Lumber  Co,  v. 
Holt    80 

4.  Under  our  statutes  a  mechanic's  lien  can  not  be  created 
upon  the  land  of  a  married  woman  for  work  done  or  ma- 
terial furnished  in  improving  such  lands,  under  a  contract 
with  her  husband,  acting  merely  for  himself.   Idem. 
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Mechanic's  Lien — concluded, 

6.  Where  the  husband  places  improvements  upon  the  wife's 
realty,  neither  knowledge  on  her  part  or  the  mere  failure 
to  dissent  or  her  occupancy  of  the  premises  with  him  es- 
tablishes the  agency  of  the  husband  to  charge  her  sep- 
arate estate  or  fasten  upon  it  a  mechanic's  lien.    Idem, 

Medicine.    See  Physiciaiv  and  Surgeon. 

Mistake.    See  Equii^t. 

Money  Paid. 

Plan  tiff,  a  freight  agent  of  a  railroad  company,  delivered 
to  defendant,  upon  his  promise  to  pay  therefor,  freight 
upon  which  was  an  unpaid  balance  of  charges.  Held  that 
on  plaintiff  being  compelled  to  pay  the  charges  to  com- 
pany, defendant  became  liable  to  plaintiff  therefor.  Orand 
Island  Mercantile  Co,  v,  McMeans 373 

Monopoly. 

A  contract  of  purchase  the  main  purpose  of  which  is  to  se- 
cure a  monoply,  is  contrary  to  public  policy  and  will  not 
be  enforced.    Wittenberg  v,  Mollyneaux 583 

Mortgage.    See  Chattel  Mobtoaoe.     Equity.     Execution.     Me- 
chanic's Lien,  2. 

Notice. 

1.  Actual  knowledge  of  the  existence  of  a  real  estate  mort- 
gage is  as  binding  as  constructive  notice  thereof.  Brad- 
ford V,  Anderson ' 368 

2.  An  agreement  to  pay  a  debt  although  evidenced  by  a  re- 
corded instrument  is  not  conclusive  in  favor  of  a  party 
who,  in  purchasing  a  lien  against  property,  has  acted  on 
the  faith  of  the  record.    Hare  r.  Murphy 133 

3.  Evidence  examined,  and  held  sufficient  to  sustain  the  find- 
dng  that  the  mortgage  debt  was  paid  in  full  to  the  duly 
authorized  agent  of  the  owner  of  the  note  and  mortgage. 
Bangs  v,  Oray 457 

Receiver, 

4.  In  considering  the  question  of  the  appointment  of  a  re- 
ceiver in  an  action  to  foreclose  a  mortgage,  the  collectibil- 
ity of  a  deficiency  judgment  is  immaterial.  Waldron  v. 
First  Nat.  Bank 245 

5.  Where  mortgaged  property  is  probably  insufficient  to  dis- 
charge the  debt,  the  court  may,  in  an  action  to  foreclose 
the  mortgage,  appoint  a  receiver  on  the  application  of  the 
mortgagee.    Idem. 

6.  In  an  action  to  foreclose  a  real  estate  mortgage,  the  dis- 
trict court  has  power  to  appoint  a  receiver,  whose  duty  it 
is,  ordinarily,  to  rent  the  mortgaged  property.  The  duty 
to  rent  implies  authority  to  reduce  rents,  within  proper 
restrictions,  at  the  expiration  of  a  lease.  Northicestern 
Mutual  Life  Ins,  Co,  v.  Burr 467 
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Mortgage — concluded. 

Release,    Penalty, 

7.  One  who,  through  culpable  inertness,  fails  to  inqtiire  when 
it  is  his  duty  to  do  so,  is  not  entitled  to  have  a  release  of 
mortgage   set   aside   on   the   ground   of  mistake,     Farrell 

V,  Bouck  771 

8.  Before  a  mortgagor  can  recover  the  penalty  prescribed  by 
section  29,  chapter  73,  Compiled  Statutes,  1897,  for  failure 
to  discharge  a  real  estate  mortgage  after  full  payment 
thereof,  a  prior  demand  upon  the  mortgagee  or  his  agent 
for  such  release  or  discharge  must  have  been  made.  Such 
demand  is  a  condition  precedent  to  a  right  of  action.   Bangs 

V,  Qray 457 

Remission  of  Rent, 

9.  In  a  foreclosure  proceeding  a  court  has  no  power  to  remit 
rent  already  due  for  the  benefit  of  a  solvent  tenant.  North- 
ioestem  Mutual  Life  Ins.  Co,  v.  Burr 476 

Motion.    See  Appeal  and  Ebrob.    Chimin  ax  Law,  7.    New  Tbial. 
Pleading.    Trial. 

Municipal  Corporation.     See  Injunction.     Schools  and  School 
Districts.    Taxation. 

Action.    Appearance.    Service.    lAahility. 

1.  An  attorney  of  a  municipal  corporation,  without  authority 
therefor,  can  not  waive  the  issuance  and  service  of  sum- 
mons and  enter  the  voluntary  appearance  of  the  defend- 
ant.   Chicago,  B.  d  Q.  R.  Co.  v.  Hitchcock  County 722 

2.  A  chairman  of  the  board  of  village  trustees  has  no  author- 
ity to  waive  process  and  enter  the  voluntary  appearance 
of  the  defendant  village  without  authority  of  the  board. 
Idem. 

3.  The  service  of  process  upon  a  municipal  corporation  as 
provided  by  section  57,  chapter  14,  article  1,  Compiled  Stat- 
utes, is  upon  the  corporation  and  not  upon  its  individual 
representative.    Idem. 

4.  An  action  can  not  be  maintained  against  a  city  for  an  act 
done  by  its  officers  outside  the  a^iual  and  apparent  scope 

of  their  authority.    Wabaska  Electric  Co,  r.  City  of  Wymore..  199 
6.  The  question  of  ratification  or  adoption  of  the  unauthor- 
ized acts  of  the  ofiScers  of  a  municipal  corporation  is  one 
of  fact  for  the  jury.    City  of  Omaha  t?.  Croft 67 

Assessment.    Equalization.    Notice. 

6.  In  levying  assessments,  the  record  must  show  affirma- 
tively a  substantial  compliance  with  all  essential  condi- 
tions of  the  statute.    Medland  v.  Linton 249 

7.  In  making  assessments  for  benefits  received  it  is  pre- 
sumed that  the  owners  are  required  to  contribute  only  in 
proportion  as  their  property  is  specially  benefited.    Idem. 
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8.  An  unplatted  tract  of  land  within  the  limits  of  a  city  is 
subject  to  taxation  for  special  benefits  received,  the  same 
as  though  it  were  platted.    Idem, 

9.  The  doctrine  of  special  assessments  for  benefits  applies 
especially  to  property  in  cities,  and  a  city  has  the  power 
to  levy  special  taxes  for  benefits  received  by  opening  a 
street.    Idem. 

10.  A  notice  of  the  sitting  of  a  city  council  as  a  board  of 
equalization  to  consider  a  proposed  special  assessment  is 
sufficient  if  it  comply  substantially  with  the  statute.    Idem, 

Improvement  of  Streets.    Abutting  Owners. 

11.  The  presentation  to  the  city  authorities  of  a  city  of  the 
first  class  having  less  than  25,000  inhabitants  of  a  petition 
signed  by  persons  owning  a  major  part  of  the  foot  front- 
age of  the  lots  abutting  upon  the  portion  of  the  street  to 
be  improved,  is  a  jurisdictional  prerequisite  to  authorize 
such  city  by  ordinance  to  charge  the  entire  cost  of  paving 
such  street  against  property  abutting  thereon.    Hetiderson 

V.  City  of  South  Omaha 125 

Lighting  Streets. 

12.  A  city  of  the  second  class,  having  less  than  5,000  inhab- 
itants, has  no  authority  to  regulate  the  rates  and  charges 
which  an  electric  light  company  may  charge  its  customers 
for  lights.    Wabaska  Electric  Go.  v.  City  of  Wymore 199 

Ultra  Vires. 

13.  A  municipal  corporation  is  not  civilly  liable  for  the  acts 
of  its  officers  when  performed  ultra  vires.     City  of  Omaha 

V.  Croft 57 

14.  In  attempting  to  legislate  upon  matters  beyond  its  juris- 
diction, the  governing  body  of  a  city  does  not  represent 
the  city;  does  not  act  as  its  agent,  nor  by  color  of  its 
authority.    Wabaska  Electric  Co.  v.  City  of  Wymore 199 

Trespass. 

15.  A  municipal  corporation  is  liable  for  unauthorized  acts  of 
its  officers,  constituting  trespass,  when  adopted  and  rati- 
fied  by   other   officers  having  authority.     City   of   Omaha 

V.  Croft  57 

16.  A  municipal  corporation  is  liable  in  damages  for  the  tres- 
pass of  its  officers  in  seizing  private  property  in  the  open- 
ing or  widening  of  streets,  if  the  statutory  condemnation 
proceedings  are  not  complied  with.    Idem. 

Murder.    See  Homicide. 

Names. 

1.  The  names  "Schmitt  &  Bro.  Co.»'  and  "Schmidt  &  Bro.  Co." 
are  idem  sonans.    Schmitt  d  Bro,  Co.  v.  Mahoney 20 

2.  Ordinarily,  all  actions  must  be  prosecuted  and  defended  in 
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the  true  names  of  the  parties  thereto,  and  not  by  thp  ini- 
tials or  contractions  of  the  first  or  Christian  name.  Rich- 
ardson V,  Opelt  180 

See  Bills  and  Notes. 

Necessaries.    See  Husbaih)  and  Wife. 

Negligence.    See  Highways.  Instructions.  Master  and  Servant. 

1.  Where  a  person  is  confronted  with  an  obvious  peril  he  is 
required  to  exercise  care  and  caution  commensurate  with, 
the  peril,  to  be  determined  by  the  conduct  of  an  ordinarily 
prudent  man  under  like  circumstances.    Missouri  P.  R.  Co. 

V.  Fox 531 

2.  Negligence  will  not  be  presumed  in  the  absence  of  facts 
from  which  its  existence  might  reasonably  be  inferred. 
Swift  d  Co.  V.  Holoubek 784 

3.  Evidence  in  action  for  negligence  found  sufficient  to  sup- 
port verdict.    Idem, 

4.  Evidence  against  telephone  company  for  injury  caused  by 
stump  of  telephone  pole  left  in  highway  held  to  support 
verdict  for  plaintiff.    Nebraska  Telephone  Co,  v.  Jones 3d6 

Instmctions. 
6.  Giving  of  two  instructions  copied  in  opinion  held  erroneous. 
Swift  d  Co,  V.  Holoubek 784 

6.  The  refusal  to  give  the  instruction  requested  copied  in  the 
opinion  held  not  to  be  erroneous.    Idem, 

7.  An  instruction  on  contributory  negligence  examined,  and, 
although  technically  incorrect,  held  to  be  without  preju- 
dice.   Missouri  P,  R,  Go,  v.  Fox 531 

8.  An  instruction  regarding  contributory  negligence  may  be 
properly  refused,  when  it  in  effect  states  that  contribu- 
tory negligence  would  be  imputed  to  an  individual  who 
did  not  exercise  the  greatest  care  and  caution  that  an  or- 
dinarily prudent  man  would  exercise  under  like  circum- 
stances, and  when,  grouping  a  number  of  acts  together, 
it  calls  attention  to  facts  and  circumstances  to  be  con- 
sidered, of  which  there  is  no  proof  of  negligence,  and 
omits  an  important  fact  connected  vdth  the  transaction  to 
which  it  relates.    Idem, 

Negotiable  Instruments.    See  Bills  and  Notes. 

Newspaper.    See  Contempt. 

1.  Newspaper  admissible  as  evidence  in  action  for  malicious 
prosecution.    Scott  v.  Flowers 675 

2.  The  principal  distinguishing  feature  of  a  newspaper,  in 
contemplation  of  the  statute,  is  that  it  be  a  publication 
appearing  at  regular  or  almost  regular  intervals  at  short 
periods  of  time,  as  daily  or  weekly,  usually  in  sheet  form 
and   containing  news,    that   is,   reports   of   recent   occur- 
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Fences,  political,  social,  moral,  religious,  and  items  of  a 
varied  character,  both  local  and  foreign,  intended  for  the 

information  of  the  general  reader.    Hanscom  v.  Meyer 68 

3.  A  weekly  publication,  circulating  among  various  classes  of 
people  within  the  county  and  state,  its  printed  matter  con- 
sisting principally  of  legal  notices  and  information  re- 
garding the  courts,  and  of  legal  matters  in  general,  and 
also  advertising  of  a  miscellaneous  character.,  literature  of 
a  general  kind,  and  a  limited  amount  of  general  news  of 
current  events,  is  a  newspaper  within  the  meaning  of  sec- 
tion 497  of  the  Code,  and  the  fact  that  it  also  makes  a 
specialty  of  some  particular  class  of  business,  and  conveys 
intelligence  of  particular  interest  to  those  engaged  in  such 
business,  will  not  deprive  it  of  its  general  classification  as 
a  newspaper  within  the  meaning  of  the  statute.    Idem, 

New  Trial.    See  AppEAii  and  Error. 

1.  The  dislrict  court  has  authority,  for  one  year  after  ren- 
dering final  judgment  in  a  case,  to  entertain  an  applica- 
tion for  a  new  trial  on  the  ground  of  newly-discovered 
evidence,  and  grant  the  relief  demanded,  although  the 
cause  may  be  pending  for  review  in  the  supreme  court. 
Hellman  v,  Adler  580 

Motion.    Presiding  Judge. 

2.  A  motion  for  a  new  trial  is  proper  only  where  there  has 
been  a  trial  of  an  issue  of  fact  on  the  pleadings.  Horton 
V.  State  701 

3.  A  judge  other  than  the  one  who  tried  the  case  may  pass 
on  a  motion  for  a  new  trial.  Ooos  v.  Fred  Krug  Brewing  Co..  783 

Neicly-D  iacovered  E  vidence. 

4.  A  new  trial  will  not  be  granted  for  newly-discovered  cu- 
mulative evidence  not  of  such  weight  as  would  probably 
change  the  result  of  the  trial.    Ho^ne  v.  E wings 729 

5.  A  party  desiring  to  obtain  a  new  trial  on  the  ground  of 
newly-discovered  evidence  must  make   his  application   to 

the  district  court  within  one  year  from  the  date  of  the 

judgment  in  that  court.    Hellman  v.  Adler 580 

^  6.  A  new  trial  on  the  ground  of  newly-discovered  evidence  is 

properly  denied  wherfr  no  diligence  was  shown.     Nebraska 

Telephone  Co.  v.  Jones 396 

Hoffine  v.  Ewings 729 

7.  A  motion  for  a  new  trial  on  the  ground  of  newly-discov- 
0  ered  evidence  should,  ordinarily,  be  supported  by  the  affi- 
davit of  the  party  making  the  application,  as  well  as  by 
•^  the  affidavit  of  his  attorney;  and  the  affidavit  of  the  new 
.^^  witness  should  also  be  produced  or  its  absence  satisfacto- 
^  rily  accounted  for.    Nebraska  Telephone  Co.  ©.  Jones 396 

^  Notes.    See  Bills  and  Notes. 

^  60 
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Jfotlce.    See  Attorkbt  A2n>  Clisnt.    Execution.    MjjrDAinrs,  8-10. 
Newspaper. 
Effect  of  actual  notice  of  unrecorded  mortgage.    See  Mobt- 
OAOE,  1. 

Oath. 

of  judge.    See  Office  akd  Officebs,  9, 

Office  and  Officers.  See  CouwrY  Attorney.  County  Jxtdoe.  In- 
junction, 6.  Justice  of  the  Peace.  Mandamus,  10.  Mu- 
NiciPAi.  Corporation,  1-5.  Quo  Warranto.  State  ani> 
State  Officers. 

De  Facto  Officers, 

1.  The  acts  and  judgment  of  an  officer  de  facto  are  as  ralid 
and  binding  as  though  performed  and  rendered  by  an  offi- 
cer de  jure.    Dredla  v,  Baache 655 

Action  on  Bond. 

2.  A  judgment  against  an  officer  is  conclusive  evidence  against 
his  sureties  only  in  case  of  agreement  by  them  to  abide 
the  judgment  of  their  principal.    Barker  v.  Wheeler 470 

3.  A  judgment  against  an  officer  la  prima  facie  evidence 
against  his  sureties  when  sued  upon  an  official  bond,  both 
actions  being  grounded  upon  the  same  alleged  delinquency. 
Idem. 

4.  In  an  action  against  the  sureties  on  an  official  bond  for 
money  converted  by  their  principal  during  his  official  term, 
where  the  answer  is  a  general  denial,  it  is  error  to  exclude 
evidence  tending  to  show  the  date  when  the  conversion 
actually  occurred.    Idem. 

5.  In  an  action  on  an  official  bond  an  allegation  of  its  ap- 
proval is  unnecessary.    Fire  Ass^n  of  Philadelphia  v.  Ruby. . .  216 

6.  In  an  action  upon  an  official  bond  an  allegation  that  the 
bond  was  executed  as  required  by  law  is  sufficient  to  cover 
every  act  essential  to  the  making  and  approval  of  the  bond 
and  will  support  judgment  against  the  officer  and  his  sure- 
ties.   Idem. 

Mandamus. 

7.  When  the  law  imposes  a  duty  upon  a  public  officer  to  do 
an  official  act  at  a  particular  time,  the  obligation  is,  ordi- 
narily, a  continuing  one,  and  the  courts  will,  when  it  is 
practicable,  coerce  performance  after  the  appointed  time 
has  gone  by.    Btate  v.  ComeU 694 

Privity  toith  Predecessor. 

8.  A  public  officer  is  regarded  as  being  in  privity  with  his 
predecessor  when  both  derive  their  power  from  the  same 
source.    State  v.  Kennedy 300 

Official  Oath. 

9.  A  judge  in  qualifying  for  office  is  required  to  take  the 
oath  prescribed  by  section  1,  article  14  of  the  constitution. 
Duffy  V.  State 815 
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10.  Where  a  judge  fails  to  take  the  constitutional  oath  within 
the  time  prescribed,  because  of  mistake  as  to  the  proper 
official  oath,  and  soon  thereafter  subscribes  to  the  proper 
oath,  the  failure  does  not  forfeit  the  office.    Idem, 

11.  Where  an  officer  elect  presents  his  official  bond,  in  all  re- 
spects as  required  by  law,  within  the  statutory  time,  fail- 
ure of  the  approving  body  to  act  thereon  until  after  the 
time  limited  is  not  a  cause  of  forfeiture  of  the  office. 
Idem, 

Vacancy,  ^ 

12.  The  provisions  for  filling  vacancies,  in  a  law  creating  an 
office,  control  those  of  general  laws  as  to  vacancies.    State 

V,  County  CommiBsionera  of  Saline  County 275 

13.  Where  an  individual  in  the  prosecution  of  a  right  does  all 
the  law  requires  him  to  do  and  fails  to  attain  such  right 
by  the  neglect  or  misconduct  of  a  public  officer,  the  law 
MTiU.  protect  him.    Duffy  v.  State 812 

Omaha  Mercury.    See  Hanscom  v,  Meyer,  68. 

Ordinance.    See  City  of  Omaha  v.  Croft,  57.    HendevBon  v.  City  of 
South  Omaha,  126. 

Parens  Patriae.    See  Scott  v.  Flowers,  675.    St.  James  Orphan  Asylum 
V.  Shelby,  796. 

Partition. 

In  partition  of  real  estate  the  court  may  allot  particular 
portions  of  the  land  to  particular  individuals.  McClave 
€.  McClave  461 

Partnership. 

1.  When  partnership  property  is  in  the  hands  of  a  receiver  it 
is  in  the  custody  of  the  law,  and  is  to  be  administered  by 
the  court  for  the  benefit  of  all  the  firm  creditors.    Veith 

V.  Bess 52 

2.  A  petition  which  shows  that  a  partnership  is  insolvent, 
that  there  is  dissension  between  the  partners,  probability 
of  waste  and  necessity  for  an  accounting  and  dissolution, 
states  facts  sufficient  to  warrant  the  court  in  taking  cogni- 
zance of  the  case.    Idem, 

3.  A  court  may  appoint  a  receiver  to  take  charge  of  the  part- 
nership assets  where  it  appears  that  the  partnership  is  in- 
solvent, that  there  is  dissension  between  the  partners, 
probability  of  waste,  and  necessity  for  an  accounting  and 
dissolution.    Idem, 

Party.    See  Appeal  and  Erbob.    Intebvention.      • 

1.  Assent  to  contract.    See  Contract,  4^ 

2.  Consent  to  Jurisdiction.    See  Cottbtb,  6. 
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3. concluded  by  judgment.    See  JuDOMEnr,  M. 

4.  entitled  to  appeal.    See  Will,  1. 

5.  A  person  who  files  a  complaint  in  a  disbarment  proceeding 
is  in  no  sense  a  party  to  an  action,  but  a  friend  of  the 
court.     Morton  v.  Watson 672,674 

6.  Under  the  provisions  of  section  45  of  the  Code  a  party  may 
continue  as  plaintiff  and  prosecute  to  final  judgement  after 
having  transferred  his  interest  pending  the  litigation. 
Schaberg  v.  McDonald  ..r. 49J 

Payment.    See  Judomeivt,  15.    Money  Paid.    Mortoagb,  3.    Sub- 
boo  ation. 

1.  Instruction  examined,  and  held  not  to  state  the  law  cor- 
rectly.   Chamberlain  Banking  House  v.  WooUey 516 

2.  Where,  when  mortgaged  property  is  sold  and  the  debt  is 
transferred  to  the  purchaser,  a  new  not*  and  mortgage 
are  executed,  the  original  note  and  mortgage  being  re- 
tained by  the  creditor,  the  new  note  and  mortgage,  in  the 
absence  of  express  agreement,  will  not  effectuate  payment. 
Idem, 

3.  Where  mortgaged  property  is  sold,  the  debt  transferred 
to  the  purchaser  and  a  new  note  and  mortgage  are  exe- 
cuted, the  original  note  being  canceled  and  surrendered, 
the  presumption  is  that  the  new  note  and  mortgage  was 
in  payment  of  the  old  one,  and  the  burden  is  upon  the 
creditor  to  prove  to  the  contrary.    Idem. 

Penalty.    See  Mortgage,  8.    PnYsiCfiAir  and  Surgeon. 

Personal  Injury.    See  Highway.    Master  and  Servant.    Negli- 
gence. 

Physician  and  Surgeon. 

1.  One  who,  without  complying  with  the  statute  establishing 
a  state  board  of  health  and  prohibiting  the  practice  of 
"medicine,  surgery  and  obstetrics"  without  a  license,  prac- 
tices medicine  is  liable  to  the  penalty  prescribed  by  such. 
Little  t?.  State  7*9 

2.  One  who  practices  what  is  known  as  osteopathy  without 
obtaining  a  certificate  from  the  state  board  of  health  is  a 
practitioner  of  medicine  as  defined  by  article  1,  chapter  55, 
Compiled  Statutes,  and  is  liable  to  the  penalty  prescribed 
for  practicing  without  a  license.    Idem, 

3.  The  law  authorizing  the  state  board  of  health  to  issue  eci^ 
tificates  to  physicians  and  surgeons  is  a  police  measure. 
It  was  not  intended  by  that  act  to  protect  medical  schools 
or  medical  practitioners  from  competition.  Lincoln  Medi- 
cal College  |7.  Poynter MM 

4.  An  incorporated  medical  college  can  not  maintain  an  action 
to  restrain  the  state  board  of  health  from  issuing  a  certifi- 
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catc  imder  article  1,  chapter  55,  Compiled  Statutes,  1899, 
liceii8ing>  a  physician  and  surgeon  to  practice  medicine  in 
this  state.    Idem. 

5.  After  the  state  board  of  health  has  placed  a  construction 
upon  the  law  under  which  it  is  authorized  to  issue  certifi- 
cates to  physicians  and  surgeons  (Compiled  Statutes,  1899, 
ch.  55,  art.  1),  injunction  will  not  lie  to  restrain  the  issu- 
ance of  a  certificate  in  accordance  with  such  decision. 
Idem, 

Pleading.  See  Adtebse  Possession.  Appeal  and  Error.  Attor- 
ney AND  Client,  4.  Banks  and  Banking.  Corporation. 
Ejectment,  2.  Fraudulent  Conveyance.  Husrand  and 
Wife,  6.  Indictment  and  Information.  Injunction,  7. 
Partnership,  2.    Kepleyin.    Trover. 

1.  A  pleading  should  state  facts  and  not  mere  conclusions. 

Wabasha  Electric  Go,  v.  City  of  Wymore 199 

Btate  V.  Oabom 415 

2.  It  is  not  error  to  refuse  to  receive  evidence  of  facts  ad- 
mitted by  the  pleadingis.    Wittenberg  v.  Mollyneaux 583 

Allegation  Undented. 

3.  All  material  facts  pleaded  in  an  answer,  not  denied  by  a 
reply,  must  be  taken  as  true.    Harlan  County  v,  Hogsett. . . .  362 

Judgment  on  Pleadings, 

4.  When  a  party  files  a  motion  for  a  judgment  on  the  plead- 
ings after  the  jury  is  impaneled  and  sworn,  the  pleading 
will  be  liberally  construed,    ^utts  v.  Kingman 224 

Petition, 

5.  Petition  in  quo  warranto  proceeding  examined  and  held 

to  state  but  one  cause  of  action.    Duffy  v.  State, , 812 

0.  A  petition  which  calls  for  the  foreclosure  of  a  mortgage 
and  for  a  personal  judgment  in  case  of  a  deficiency  states 
but  one  cause  of  action.    Richardson  v.  Opelt 180 

7.  A  petition  which  is  attacked  for  the  first  time  in  the  appel- 
late court,  on  the  ground  that  it  does  not  state  a  cause  of 
action,  will  be  liberally  construed.  Omaha  Nat,  Bank  v, 
Kiper 33 

8.  Under  allegation  in  petition  that  qualified  voters  of  dis- 
trict have  never  voted  by  a  majority  vote  to  change  a 
schoolhouse  site,  held  such  allegation  is  insufficient  to  ad- 
mlit  evidence  that  a  person  illegally  voted  at  such  meeting. 
MeLain  v.  Maricle 359 

Reply,    Oeneral  Denial, 

9.  A  reply  which  states  that  an  answer  does  not  state  facts 
sufficient  to  constitute  a  defense  to  plaintiff's  cause  of 
action  stated  in  his  petition,  is  not  a  denial  of  the  matters 
pleaded  iu  the  auswer.    Button  v.  Button. «,«««.,,,, 400 


886  INDEX 

PlMiding^-oonoliMM. 

10.  In  an  action  for  alleged  conversion  of  money  neither  pay- 
ment nor  accord  and  satisfaction  can  be  shown  under  a 
general  denial.    Barker  v.  Wheeler 470 

Preferred  Creditor.    See  Gobpobatiok,  11.    Fbaxtditleitt  Ck>NYST- 

▲NGB,  6. 

Presumption.    See  Appeal  and  Ebbob.    Eyidengb,  16,  17.    Nbgli- 

GENGB,  2. 

Principal  and  Agent.    See  ATTOBmcY  aitd  Client.    CoBPORATioir. 

1.  In  case  a  debt  is  lost  through  the  negligence  of  a  collect- 
ing agent  the  measure  of  damages  is  the  actual  loss  result- 
ing from  such  agent's  omission  of  duty.    Omaha  Nat.  Bank 

V.  Kiper  33 

2.  A  contract,  to  be  binding  upon  a  principed  when  executed 
by  another  person,  must  be  made  in  the  name  of  the  prin- 
cipal.   Persona  v.  McDonald 452 

3.  Where  one  contracts  in  his  own  name,  subscribing  himself 
as  attorney  for  his  principal,  the  contract  is  the  obligation 
of  the  attorney.    Idem. 

4.  A  contract,  even  though  signed  by  the  agent  individually, 
will  be  held  to  be  the  contract  of  the  principal,  if  it  appear 
by  its  terms  thai  it  was  intended  and  executed  as  the  con- 
tract of  the  principal.  State  v.  County  Commissioners  of  Cass 
County    566 

Principal  and  Surety.    See  Injunction,  14.    Office  and  Officsbs. 

Probate  Court.    Sec  County  Coubt. 

Process.    See  Appeabanoe.    Municipal  Corpobation,  1-3. 
defective  for  want  of  seal.    See  Execution,  23. 

Public  Policy.    See  Contbagt.    Monopoly. 

Quo  Warranto. 

Consent  ef  County  Attorney. 
Where  the  county  attorney  appears  of  counsel  for  the  re- 
lator in  a  quo  warranto  proceeding,  such  fact  is  sufficient 
to  show  that  the  action  is  brought  with  his  consent,  as 
required  by  section  1,  chapter  71,  Compiled  Statutes,  1899. 
Dufty  V,  State 812 

Rape. 

1.  Evidence  held  sufficient  to  establish  the  cHme  of  rape. 
Cardtoell  v.  State 480 

2.  Instruction  copied  in  opinion  examined,  and  found  appli- 
cable, and  to  correctly  state  the  law.    Idem. 

3.  Statements  made  by  the  prosecutrix  in  a  conversation* 
with,  and  in  the  presence  of,  the  defendant  regarding  the 
filleged  offense,  held  properly  admissible  in  evidence.    Idem, 
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4.  In  a  prosecution  for  rape  it  is  competent  for  the  state  to 
prove  that  the  prosecutrix  made  complaint  of  the  injury 
to  others  immediately  after  the  alleged  offense.     Welsh 

V.  State  101 

6.  In  a  prosecution  for  rape  it  is  not  reversible  error  to  in- 
form the  jury  that  they  are  at  liberty  to  take  into  consid- 
eration the  physical  condition  of  the  prosecutrix  at  the 
time  of  the  alleged  assault,  in  arriving  at  their  verdict. 
Idem, 

Batiflcation.    See  Municjipai.  Cobporation. 

Beceiver.    See  Appicat.  aitd  Erbob.    Banks  and  Banking.    Mobt- 
GA6B,  4-6. 

1.  An  order  confirming  sale  of  realty  by  receiver  is  appeal- 
able and  may  be  superseded.    State  v.  Fawcett 393 

2.  A  sale  made  by  a  receiver  of  a  national  bank,  under  an  or- 
der of  court,  is  a  judicial  sale  and  its  confirmation  has  the 
force  and  effect  of  a  judgment,  and  is  not  subject  to  a  col- 
lateral attack.    Schaberg  v,  McDonald 493 

3.  A  court  has  power  to  appoint  a  receiver  where  the  parties 
to  a  suit  waive  the  statutory  notice  and  consent  to  the 
appointment.    Veith  v.  Ress 62 

4.  An  attorney  representing  parties  interested  in  the  prop- 
erty being  administered  by  a  receiver  is  not  a  proper  per- 
son to  serve  as  legal  advisor  for  the  receiver  where  the 
interests  involved  are,  or  may  be,  conflicting.    Idem. 

5.  A  creditor  who  enters  his  appearance  in  a  receivership 
case  and  invokes  the  powers  of  the  court  in  his  behalf 
with  respect  to  the  execution  by  the  receiver  of  his  trust, 
can  not  afterwards  be  heard  to  object  to  the  jurisdiction 
of  the  court.    Idem, 

Record. 

1.  Transcript  of ,    See  Appeal  and  Ebbob. 

2.  There  is  no  Jaw  requiring  or  authorizing  the  registration 

of  personal  contracts  to  pay  debts.    Bare  r.  Murphy 135 

3.  The  purpose  of  the  registry  law  is  to  furnish  record  evi- 
dence of  the  state  and  condition  of  land  titles.    Idem, 

Beformation  of  Instnunents. 

1.  A  contract  of  insurance  which  does  not  express  the  real 
intention  of  the  parties  thereto,  may  be  reformed.    Oook 

9,  Westchester  Fire  Ins,  Co 127 

2.  A  deed  intended  to  operate  as  a  conveyance  of  land  but  by 
mistake  of  the  sc^-ivener  made  testamentary  may  be  re- 
formed.   Pinkham  v,  Pinkham 600 

3.  A  deed  founded  upon  a  consideration  to  be  paid  to  a  third 
party  therein  named,  and  for  labor  expended  on  the  prem- 
ises conveyed,  and  for  care  and  support  of  the  grantor,  is 
not  a  voluntary  instrument  and  it  may  be  reformed  in  a 
court  of  e<juity  to  cure  wistaJ^es,   /4em, 
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Beformatorj. 

1.  State  industrial  school  is  a  reformatory  and  not  a  penal 
institution.    Scott  v.  FUnoers 675, 683 

2.  A  complaint  under  section  5,  article  1,  cliapter  75,  Com- 
piled Statutes,  charging  no  crime  but  incorrigibility 
merely,  states  no  cause  for  commitment  to  the  industrial 
school.    Idem.  . 

3.  Section  5,  article  1,  chapter  75,  Compiled  Statutes,  to  the 
extent  that  it  prescribes  an  age  greater  than  that  fixed  by 
section  12,  article  8,  of  the  constitution  for  commitment 
to  reform  schools,  is  unconstitutional  and  void.    Idem, 

4.  A  youth   who   is   incorrigible  is   "growing  up   in   crime" 
within  the  meaning  of  section  12,  article  8,  of  the  consti- 
tution, and  a  statute  providing  for  his  commitment  to  the   * 
reform  school,  is  not   for  that  reason   unconstitutional. 
Idem. 

6.  That  part  of  section  5,  article  1,  chapter  75,  Compiled  Stat- 
utes, which  provides  for  the  commitment  to  the  state  in- 
dustrial school  of  any  boy  or  girl  under  the  age  of  eighteen 
years  "who  for  want  of  proper  parental  care  is  growing 
up  in  mendicancy  and  vagrancy,  or  is  incorrigible,"  con- 
travenes section  12,  article  8,  of  the  constitution  and  is 
void.    Baker  v.  State 691 

Beglatration.    See  Record. 

Bents  and  Profits.    See  Mobtqaqb,  9. 

Beplevin. 

1.  A  plaintiff  in  replevin  who  has  given  the  statutory  bond, 
is  entitled  to  the  posssession  of  the  property  in  dispute 
during  the  -pendency  of  the  action.    Jenkins  v.  State 205 

2.  A  finding  in  replevin  of  a  general  ownership  in  the  defend- 
ant is  not  sustained  by  proof  of  a  special  interest  in  the 
property.    Schmitt  d  Bro.  Co,  v.  Mahoney 20 

8.  In  replevin  where  the  value  of  the  property  is  stated  in  the 
petition  and  admitted  by  the  answer,  the  question  of  value 
is  not  open  to  proof.    Idem. 

4.  Under  a  general  denial  in  a  replevin  suit  the  defendant 
may  prove  any  matter  of  defense  as  that  he  has  a  special 
interest  in*  and  right  to  the  immediate  possession  of  tHe 
property  by  virtue  of  a  chattel  mortgage.    Idem. 

6.  Where  a  replevin  action  is  dismissed  on  motion  of  the  de- 
fendant for  jurisdictional  defects,  he  is  not  entitled  by 
virtue  of  section  1041  of  the  Code  to  have  his  right  of  prop- 
erty or  right  of  possession  determined  in  that  action.  BoUn 
V.  Fines  443 

6.  A  plaintiff  in  replevin  who  fails  to  prosecute  his  suit,  or 
against  w^hom  judgment  has  been  entered,  is  not  entitled 
to  introduce  evidence  upon  the  hearing  accorded  the  de- 
fendant  under  the  provisions  of  section  1041  of  the  Code 
to  determiiie  tlie  latter's  right  of  property  or  right  ol 
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possession  of  chattels  taken  nnder  the  writ  and  delivered 
to  pkdntiif •    Idem, 

Beports. 

of  supreme  conrt  distributed  to  judges.    See  GoTJifTT 

Judge,  4. 

Bes  Adjudicata.    See  Judoiosnt. 

destitution.    See  Afpsai.  ▲ia>  Ebbob. 

Bestraint  of  Trade.    See  Gontbact. 

Beview.    See  Appeai.  Ain>  Ebbob. 

Bevivor.    See  Abatement  and  Bettyob. 

Blparian  Bights.    See  Wateb  akd  Wateb  Coubseb. 

Bules  of  Court    See  Appeai.  aitd  Ebbob. 

Sale.    See  Regeiteb.    Taxation.   Vkndob  and  Vknbeb. 

School  and  School  District. 

1.  To  remove  a  schoolhouse  a  majority  of  those  present  at 
the  meeting  must  cast  their  votes  in  favor  of  the  proposi- 
tion.    McLain  v.  Maricle 353 

2.  Under  the  provisions  of  section  4,  subdivision  2,  chapter 
79, 1899,  held  that  the  wife  of  a  person  owning  a  homestead 
was  not,  by  reason  of  her  homestead  interest,  an  author- 
ized elector  in  such  district.    Idem. 

3.  Besident  taxpayers  of  a  district  are  interested  so  as  to 
maintain  injunction  proceedings  to  restrain  officers  of  dis- 
trict from  removing  a  schoolhouse  to  another  location. 
Idem, 

4.  The  question  of  relocating  the  site  of  a  schoolhouse  and 
that  of  constructing  a  new  building  are  independent  of 
each  other  and  within  the  discretion  of  the  electors  and 
favorable  action  upon  the  former  is  not  a  necessary  condi- 
tion to  favorable  action  upon  the  latter.  Eikehbary  v. 
Porter    75,78 

5.  The  exercise  by  electors  of  a  school  district  of  the  power 
and  authority  given  them  by  the  legislature  to  levy  taxes 
for  building  purposes,  can  not  be  interfered  with  by  the 
courts  solely  on  the  ground  that  such  action  may  be  re- 
garded as  unwise  or  improvident.    Idem, 

0.  A  bare  majority  vote  to  change  a  schoolhouse  site  is  void. 
Zimmerman  v.  State.  0. 633 

7.  Unless  a  school  district  includes  within  its  limits  an  incor^ 
porated  city  having  more  than  1,500  inhabitants,  it  is  not 
subject  to  the  provisions  of  subdivision  14,  chapter  79, 
Compiled  Statutes,  1895.  Chicago,  B.  d  Q.  B.  Co.  v.  Sohool 
District   164 

8.  Under  section  24,  subdivision  14,  chapter  79,  Compiled 
Statutes,  1895,  the  aggregate  school  tax  for  all  school  pur- 
poses in  any  one  year  is  restricted  to  ^  siun  not  exceeding 
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two  per  cent  on  all  the  taxable  property  of  the  district. 

School  District  of  Central  City  v.  Chicago,  B,  d  Q.  R.  Co 454 

9.  Taxes  levied  at  the  annual  school  meeting  held  just  prior 
to  the  commencement  of  the  school  year  constitute  a  fund 
against  which  warrants  may  be  drawn.  Zimmerman  v. 
State  633 

10.  The  officers  of  a  school  district  can  not  refuse  to  execute 
a  valid  order  of  the  district  electors  involving  the  expendi- 
ture of  money,  on  the  ground  that  the  taxes  levied  for  the 
expenses  of  the  current  year  can  not,  imtil  they  have  been 
collected,  be  made  the  basis  of  contracts  of  such  expenses. 
Idem. 

11.  Where  the  electors  of  a  school  district  have,  in  a  lawful 
manner,  ordered  the  removal  of  their  schoolhouse,  and  the 
funds  in  the  treasury,  together  with  the  taxes  levied  for 
current  expenses,  are  suflficient  to  meet  all  district  obliga- 
tions incurred  or  contemplated,  the  order  is  valid  and  its 
execution  will  be  enforced  by  mandamus.    Idem. 

12.  Sections  1  and  3,  chapter  62,  Session  Laws,  1899,  providing 
that  pupils  residing  outside  the  limits  of  a  high  school  dis- 
trict may  attend  such  high  school  free  of  charge,  and  that 
a  certain  sum  shall  be  paid  by  the  county  as  compensation 
therefor,  is  inimical  to  sections  1,  4  and  6  of  article  9  of 
the  constitution.    High  School  District  v.  Lancatfter  County. .  147 

Bet-Off  and  Counter-Claim. 

In  an  action  to  recover  back  money  obtained  by  executing  a 
judgment,  which  was  afterwards  reversed,  the  defense  of 
set-off  is  not  available.  Hier  v.  Anheuser-Busch  Brewing 
Ass'n    320 

Sheriff.    See  Execution,  21. 

Splitting  Cause  of  Action.    See  Action. 

State  and  State  Oiflcers.    See  Coubts.    Judgment,  19. 

1.  The  deputy  food  commissioner,  created  by  chapter  35,  Ses- 
sion Laws,  1899,  is  an  officer  of  the  state  government,  and 
not  a  mere  employee.    State  v.  Cornell 276 

2.  The  legislative  authority  to  draw  money  from  the  state 
treasury  for  the  satisfaction  of  a  just  claim  against  the 
state  does  not  become  extinguished  by  the  wrongful  re- 
fusal of  auditing  officers  to  exerci^  their  functions  within 
the  proper  time.    Idem 694 

8.  The  constitutional  restriction  that  bills  making  appropria- 
tions for  salaries  of  state  officers  shall  contaia  no  other 
provision  extends  to  all  officers  of  tue  state,  whether  their 
salaries  are  fixed  by  the  constitution  or  by  the  legislature. 
Idem    276 

Statute  of  Limitations.    See  Limitation  oF  Action. 
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statutes.    See  GoNsnTunoNAL  Law. 

Amendments. 

1.  A  purely  amendatory  aet  must  set  out  the  section  as 
amended,  and  contain  a  provision  for  the  repeal  of  the  old 
section.    State  v.  Byrum 384 

2.  Where  the  title  to  a  bill  is  to  amend  a  particular  section, 
no  amendatory  legislation  not  germane  to  the  subject-mat- 
ter of  the  original  section  proposed  to  be  changed  Is  per- 
missible.   Armstrong  v.  Mayer 423 

3.  The  act  of  1899  (Session  Laws,  ch.  31)  amending  section  3, 
chapter  28,  Compiled  Statutes,  1897,  entitled  "Fees,"  does 
not  amend  or  change  section  1  of  said  chapter;  nor  does 
such  amendatory  act  trench  upon  or  amend  section  43, 
chapter  19,  Compiled  Statutes,  1899,  respecting  the  appoint- 
ment of  deputies  by  clerks  of  the  district  court.  State  v. 
Frank  327 

Construdion, 

4.  A  statute  in  derogation  of  the  equal  rights  of  all,  is  to  be 
strictly  construed.    Y,  M.  C.  A,  of  Omaha  v.  Douglas  County. .  642 

5.  In  construing  a  statute,  words  should  be  given  their  usual 
meaning.    State  v.  Byrum 384 

6.  In  construing  statutes,  effect  should  be  given  to  the  inten- 
tion of  the  legislature.    Little  v.  State 749 

7.  "May"  used  in  statutes  regulating  the  duties  of  public 
officers  is  not  always  tantamount  to  "shall."  Scott  v. 
Flowers    675,  685 

8.  \Miere  the  invalid  portion  of  an  act  formed  an  inducement 
to  the  passage  of  the  residue,  the  whole  act  falls.  Craw- 
ford Co.  V.  Hathaway ^ 754 

9.  A  statute  is  invalid  which  is  not  read  in  each  house  of  the 
legislature  on  three  different  days.    State  v.  Burlington  d  .* 
M.  R.  R,  Co 741 

Curative  Act. 

10.  The  purpose  of  the  curative  act  of  1895  (Session  Laws,  ch. 
32)  was  to  legalize  findings,  orders,  judgments  and  decrees 
made  under  the  provisions  of  the  decedent's  law,  which 
was  held  to  be  unconstitutional  in  Trumhle  v.  Trumhley  37 
Nebr.,  340.    Motley  v.  Motley 593 

Pleading.    Evidence. 

11.  The  enrollment,  authentication  and  approval  of  an  act  of 
the  legislature  Is  prima  facie  evidence  of  its  due  enactment. 
State  V.  Frank  327 

12.  The  legislative  journals  may  be  looked  into  for  the  pur- 
pose of  ascertaining  whether  a  law  was  properly  enacted. 
Idem. 

13.  The  silence  of  the  legislative  journals  is  not  conclueive 
evidence  of  the  non-existence  of  a  fact,  which  ought  to  be 
recorded  therein,  re^ardin^  the  enactment  of  a  law.    Idem. 
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14.  Where  the  legislatlTe  Journals  are  defectiTe  or  incomplete 
it  may  be  shown  by  extrinsic  evidence  that  on  the  final 
passage  of  a  bill  the  yeas  and  nays  were  taken  and  duly 
recorded.    Idem. 

15.  When  the  legislative  journals  are  defective,  mutilated  or 
incomplete,  their  silence  will  not,  as  against  the  enrolled 
bill,  be  taken  as  evidence  that  the  yeas  and  nays  on  the 
final  passage  of  the  bill  were  not  recorded.    Idem, 

16.  The  General  Statutes  of  1873  are  presumptive  but  not  con- 
clusive evidence  of  enactment  of  a  law  published  therein. 
State  «.  Byrum 3^1 

17.  When  there  is  a  varSance  between  an  enrolled  law  and  a 
printed  publication  thereof,  the  enrolled  act  governs  and 
controls.    Idem. 

18.  An  enrolled  bill  in  the  office  of  the  secretary  of  state  is 
only  prima  facie  evidence  of  its  passage.    State  v.  Burlington 

d  M.  R.  R.  Co 741 

19.  Where  the  legislative  journals  unequivocally  contradict 
the  evidence  furnished  by  the  enrolled  bill,  the  former  will 
control.     Idem, 

20.  One  can  not  successfully  rely  upon  a  statute,  when  he  at 
the  same  time  insists  that  a  material  portion  thereof  is 
unconstitutional,  where  it  is  obvious  that  the  part  claimed 
to  be  invalid  formed  an  inducement  to  the  passage  of  the 
remainder.    Crawford  Co.  v.  Hathaway 754 

Special  Legislation. 

21.  A  law,  general  in  character,  although  affecting  but  one 
city  or  county,  is  not  violative  of  the  provision  of  the  con- 
stitution against  special  legislation.    State  v,  Frank 327 

Subjects  and  Titles. 

22.  The  title  to  a  legislative  act  is  a  part  thereof,  and  must 
clearly  express  the  subject  of  legislation.  State  v,  Bwling- 
ton  d  M.  R.  R.  Co 741 

23.  Section  17,  article  1,  chapter  55,  Compiled  Statutes,  relat- 
ing to  practice  of  medicine,  is  vnthin  the  purview  of  the 
title  of  the  act.    Utile  v.  State 749 

24.  "Surgery  and  obstetrics,"  as  those  terms  are  popularly  un- 
derstood, are  embraced  in  the  title  of  an  act  to  regulate 
the  art  of  healing.'  Idem. 

25.  Bills  making  appropriations  for  salaries  of  officers  of  the 
state  government  are  prohibited  by  section  19,  article  3,  of 
the  constitution  from  containing  a  provision  on  any  other 
subject.    State  v.  Cornell 276 

Valid  Enactments. 
j26.  Section  2,  chapter  78,  Session  Laws,  1899,  authorizing  irri- 
gation  districts    to   use    bonds    instead    of    the    proceeds 
thereof,  is  a  valid  enactment.     Baltes  v.  Farmers  Irriga- 
tion DUfricp 810 
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27.  The  act  of  1899  (Session  J^aws,  ch.  31)  amending  section  3, 
chapter  28,  Compiled  Statutes,  1897,  entitled  "Fees,*'  limits 
the  compensation  which  the  clerk  of  the  district  court 
may  receive  for  his  services,  is  germane  to  the  section 
amended,  and  its  provisions  are  v^ithin  its  title.  State  v. 
Frank 327 

Void  Enactments, 

28.  Chapter  60,  Session  Laws,  1887,  is  void,  as  the  act  as  en- 
rolled was  not  passed  by  the  legislature  in  the  mode  pre- 
scribed by  section  11,  article  3,  of  the  constitution.     State 

«.  Burlington  d  M.  R,  R.  Oo 741 

29.  Chapter  82,  Session  Laws,  1883,  which  attempted  to  amend 
section  1030  of  the  Code  of  Civil  Procedure,  relating  to 
forcible  entry  and  detainer,  is  void  as  inimical  to  section 

11,  article  3,  of  the  constitution.    Armstrong  v.  Mayer 423 

30.  The  act  of  1875  (Session  Laws,  p.  2)  amendatory  of  cer- 
min  sections  of  the  Criminal  Code  including  section  208, 
relating  to  adultery,  is  invalid,  since  it  contained  no  pro- 
vision for  the  repeal  of  the  sections  amended.  State  v. 
Byrum  384 

31*  Section  12  of  article  35,  Session  Laws,  1899,  making  appro- 
priation for  the  salary  of  deputy  food  commissioner,  is 
inimical  to  section  19,  article  3,  of  the  constitution,  since 
other  portions  of  said  act  contain  legislation  upon  another 
subject.    State  v.  OomeU 276 

82.  That  part  of  the  statute  relating  to  the  state  industrial 
school  which  provides  for  the  commitment  to  such  school 
of  any  boy  or  girl  under  eighteen  years  of  age  is  unconsti- 
tutional.   Baker  «.  State 691 

Bubrogatiosi. 

!•  The  holder  of  a  tax  sale  certificate  is  subrogated  to  the 
rights  of  the  public  in  any  taxes  he  pays  for  the  purpose 
of  protecting  his  lien.    Adams  v.  Osgood 779 

2,  Subrogation  is  enforced  to  subserve  the  ends  of  justice, 
but  will  not  be  applied  when  it  will  wrong  an  innocent 
party,  and  where  the  one  invoking  the  doctrine  has  been 
grossly  negligent.    Hayden  t?.  Huff 625 

Siipersedeaa.    See  Affeai.  and  Erbob.    Mandamus,  4,  5. 

Supreme  Court  Reports.    See  County  Judge,  4. 

Tacking.    See  Adyebsb  Possession. 

Taxation.     See  Munioipal  Corforation.     School    and    School 

District. 

Distress  Warrant.    Mortgage.    Lien. 
1.  A  lien  for  taxes  upon  the  property  of  the  tax  debtor  is 

inferior  to  that  of  a  chattel  mortgage  lien  antedating  the 

time  the  tax  lien  attaches.     Chamberlain  Banking  House  v. 

WoQlsey  516 
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2.  A  statutory  lien  for  taxes  due  exists  upon  all  personal 
property  of  the  tax  debtor  from  and  after  the  tax  lists  are 
made  and  delivered  to  the  county  treasurer.    Idem. 

3.  "Where  a  sheriff  leyies  distress  warrants  for  delinquent 
taxes  for  several  years  upon  property  of  the  tax  debtor, 
upon  which  a  valid  chattel  mortgage  exists,  the  seizure 
and  sale  of  the  property  is  wrongful  and  unauthorized  to 
the  extent  and  for  the  years  the  mortgage  lien  is  prior 
and  superior  to  the  lien  for  delinquent  taxes.    Idem. 

Enforcement. 

4.  The  owner  of  a  tax  sale  certificate  may  enforce  his  lien 
in  the  nature  of  a  suit  to  foreclose  a  real  estate  mortgage. 
Adams  v.  Osgood 779 

5.  In  a  proceeding  to  compel  an  assessor  to  assess  property 
for  taxation  at  its  fair  value  it  is  unnecessary  to  bring  in 
any  taxpayer  of  the  taxing  district  as  a  party.  State  v. 
Oshom  415 

Eiiu<aizati(m.    Notice. 

6.  Final  action  in  making  a  special  assessment  can  not  be 
taken  until  there  has  been  a  sitting  of  the  board  of  equali- 
zation for  at  least  one  day,  from  9  A.  M.  until  5  P.  M. 
Medland  v.  Linton 249 

7.  A  board  of  equalization  can  not  adjourn  subject  to  call 
of  chairman  without  published  notice,    /dew. 

8.  A  meeting  of  a  board  of  equalization  held  not  to  have 
been  in  accordance  with  law  and  a  special  levy  of  taxes 
made  thereat  invalid.    Idem, 

9.  A  city  council  sitting  as  a  board  of  equalization  must  re- 
main in  session  at  least  one  day  from  9  A.  M.  to  5  P.  M., 
and  during  the  hours  advertised  for  its  meeting.    Idem. 

10.  The  record  of  a  special  assessment  for  a  local  improve- 
ment must  show  aflftrmatively  a  substantial  compliance 
with  all  the  conditions  essential  to  a  valid  exercise  of  the 
taxing  power.    Idem. 

Evidence  of  Valid  Tax, 

11.  An  assessment  and  levy  for  general  revenue  are  evidence 

of  a  valid  tax.    Adams  v,  Osgood 779 

12.  An  admission  by  the  plaintiff  in  a  tax  foreclosure  proceed- 
ing that  a  certain  tax  was  charged  against  his  property 
and  that  he  had  made  a  tender  for  the  purpose  of  redemp- 
tion, is,  in  the  absence  of  countervailing  proof,  sufficient 
to  establish  the  validity  of  such  tax.    Idem. 

Exemption. 

13.  Statutes  providing  for  exemption  of  property  from  taxa- 
'     tion  are  to  be  strictly  construed.    7.  M.  0.  A.  of  Omaha  v. 

Douglass  County  64d 

14.  An  intention  to  use  property  at  some  indefinite  future 
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time  for  a  purpose  exempting  it  from  taxation,  will  not 
preclude  its  being  taxed  so  long  as  occupied  for  some  other 
purpose.    Idem, 

15.  An  association  incorporated  for  educational,  charitable  and 
religious  work  can  not  successfully  claim  exemption  from 
taxation  for  any  of  its  property  rented  for  business  pur- 
poses because  the  rents  are  applied  to  the  work  of  the 
association.   Idem. 

Name  of  Party,    Clerical  Error. 

16.  The  primary  evidence  of  the  name  of  a  party  against 
wht>m  taxes  are  assessed  is  the  assessment  roll  or  tax 
schedule  which  the  party  assessed  is  required  to  sign  and 
verify.    Chamberlain  Banking  House  v.  Woolsey 516 

17.  Where  in  transcribing  assessments  to  the  book  to  be  re- 
turned by  the  assessor,  a  clerical  error  is  committed  in  the 
name  of  the  party  assessed,  the  same  may  be  corrected 
without  notice.  (Compiled  Statutes,  ch.  77,  art.  2,  sec.  1.) 
Idem, 

Bale.    Betwm. 

18.  Where  no  proper  return  of  lands  sold  at  public  auction  for 
.  taxes  is  made  the  county  treasurer  is  without  authority  to 

dispose  of  real  estate  for  taxes  at  private  sale,  and  any 
sale  thus  made  is  invalid.    Medland  v.  Linton 249 

19.  A  legal  private  sale  of  real  estate  by  the  county  treasurer 
for  delinquent  taxes  can  not  be  had  without  complying 
with  section  112,  chapter  77,  article  1,  Compiled  Statutes, 
1899,  by  filing  with  the  county  derk  a  return  as  therein 
provided.    Idem, 

20.  It  is  not  a  compliance  with  the  statute  requiring  the 
county  treasurer  to  make  a  return  of  tax  sales  to  the 
county  clerk  for  him  to  carry  to  the  oifice  of  the  coimty 
clerk  the  records  of  the  treasurer's  office  showing  such 
sale  and  to  there  certify  such  record  and  then  return  the 
same  to  his  own  office.     Idem. 

Valuation, 

21.  The  valuation  of  property  for  taxation  must  be  uniform. 
8tate  V.  Osbom 416 

22.  Except  as  otherwise  provided  by  law  the  assessor  is  re- 
quired to  value  property  at  its  fair  value.    Idem. 

23.  The  constitution  of  this  state  requires  not  only  that  the 
valuation  of  property  for  taxation,  but  the  rate  as  well, 
shall  be  uniform.    High  School  District  v.  Lancaster  County. .  147 

Void  Sale.    Purchaser,    Subrogation,    Interest, 

24.  Between  tax  sales  that  are  void  for  mere  irregularity  and 
those  void  for  want  in  the  treasurer  of  authority  to  sell, 
the  law  makes  no  distinction.    Adams  v.  Osgood 779 

25.  A  void  tax  sale  is  effective  as  an  assignment  of  the  rights 
of  the  public  to  the  purchaser.    Ideu^ 
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26.  The  holder  of  a  tax  sale  certificate  Is  snbrogated  to  the 
rights  of  the  public  in  any  taxes  he  pays  for  the  purpose  of 
protecting  his  lien.    Idem. 

27.  A  party  claiming  under  an  invaiid  sale  of  real  estate  for 
taxes  can  not  recover  the  penalty  of  20  per  cent  interest 
and  attorney's  fees.    Medland  v,  Linton 249 

28.  Where  parties  claim  a  lien  for  taxes  paid  at  illegal  private 
sales,  they  are  subrogated  only  to  the  rights  of  the  county, 
and  can  recover  interest  only  at  the  rate  provided  by  stat- 
ute for  delinquent  taxes.    Idem. 

29.  A -purchaser  at  an  illegal  private  sale  can  recover  iitterest 
on  state  and  county  taxes  paid  at  the  rate  of  10  per  cent 
per  annum  and  on  city  taxes  at  the  rate  of  12  per  cent. 
Idem, 

Tender  of  Proof.    See  Appsax  Ain>  Ebbob. 

Time. 

A  'Veek"  means  a  period  of  time  beginning  on  Sunday  and 
ending  on  Saturday  following,  and,  when  a  notice  is  re- 
quired to  be  published  beginning  the  first  week  of  a  cer^ 
tain  month,  held  tha€  if  it  is  published  first  during  the 
first  full  week  of  such  month,  beginning  on  Sunday  and 
ending  on  Saturday,  the  requirements  of  the  statutes  are 
satisfied.    Medland  v.  lAnton 249 

Torts.    See  Municipal  Corporation. 

Joint  tort-feasors  are  jointly  and  severally  liable  for  their 
wrongful  acts.    Scott  v.  Flowers 675 

Trade  Fixtare.    See  Fixtubb. 

Transcript. 

of  record.    See  Appbal  and  Error. 

Trespass.    See  Injunction.    Municipal  Corporation. 

TriaL    See  Appeal  and  Error.     Criminal  Law.     Instructions. 
Jury.    Witness. 

Evidenoe, 

1.  The  test  of  the  admissibility  of  evidence  is  upon  the  ques- 
tions asked,  rather  than  the  answers  returned.  Miesouri  P. 

R.  Co.  V.  Fox 531 

2.  An  objection  to  the  introduction  in  evidence  of  a  written 
instrument  signed  by  several  persons,  on  the  ground  that 
it  is  "incompetent,  irrelevant,  and  immaterial,"  is  too  gen- 
eral to  call  in  question  the  due  execution  of  the  instru- 
ment or  the  genuineness  of  the  signatures  thereto.    Jewett 

V,  Black 173 

3.  Error  can  not  be  successfully  predicated  upon  the  admis- 
sion of  testimony,  where  the  same  line  of  testimony  has 
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been  received  in  the  cause  without  objection.     Scott  v. 
Flowera  676 

Questions  for  Jury. 
4.  The  jnry  are  the  triers  of  fact  in  a  conflict  of  testimony. 

Cardicell  t?.  State 480 

Paofton  V.  State 763 

6.  tVhen  evidence  is  uncontradicted  and  reasonable  men  might 
draw  different  conclusions  therefrom  it  is  the  province  of 
the  jury  to  say  what  is  the  proper  inference  to  be  drawn 
therefrom.    Brotonell  v.  Fuller 558 

6.  The  evidence  being  contradictory  as  to  whether  the  ma- 
chinery by  which  plaintiff  was  injured  was  the  same  as 
that  in  general  use,  the  question  of  negligence  was  for  the 
jury.    Swift  d  Co.  v.  Holoubek 784 

Trial  De  Novo. 

7.  A  trial  de  novo  may  be  had  where  a  case  has  been  reversed 
and  remanded  generally.    Pinkham  v.  Pinkham 600 

Withdrawal  of  Issue. 

8.  A  judgment  will  not  be  reversed  for  the  refusal  to  give  an 
instruction  which  withdraws  from  the  jury  a  material 
issue  raised  by  the  pleadings  and  evidence.  Pulton  v.  Ryan..      9 

Witness.    Striking  Out  Answer. 

9.  Where  an  answer  is  not  responsive  it  should  be  reached  by 

a  motion  to  strike  out.    Missouri  P.  R.  Go.  v.  Fox 531 

10.  It  is  not  proper  practice  to  permit  a  witness  to  answer  a 
question  without  objection  and  then  move  to  have  the 
testimony  excluded.    Fulton  v.  Ryan 9 


Trover. 


1.  The  petition  examined  and  held  to  state  a  cause  of  action. 

.    Butts  V.  Kingman 224 

2.  One  who  has  an  interest  in  property  which  has  been  con- 
verted by  another  who  obtained  possession  through  a  re- 
plevin suit,  may  maintain  an  action  for  conversion  if  he 
be  a  stranger  to  the  replevin  bond.    Idem. 

3.  In  an  act  on  grounded  upon  an  alleged  conversion  of 
money,  neither  payment  nor  accord  and  satisfaction  can 

be  shown  under  a  general  denial.    BarJcer  v.  Wheeler 470 

4.  A  petition  which  alleges  that  plaintiff,  as  assignee,  was  in 
exclusive,  open  and  notorious  possession  of  property  as- 
signed for  the  benefit  of  creditors,  which  property  was 
illegally  converted  by  defendants,  will  resist  a  demurrer, 
even  though  the  petition  shows  on  its  face  that  the  deed 
of  assignment  was  not  filed  for  record  for  ten  days  after 

its  execution.     Miller  v.  Waite 431 

61 
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Trust. 

1.  Terms  of  will  under  consideration  construed  to  give  trus- 
tee power  to  select  some  particular  and  definite  charity  as 
beneficiary.    8t.  James  Orphan  Asylum  v,  Shelby 796 

2.  The  doctrine  of  charitable  uses,  being  a  part  of  the  com- 
mon law,  was  transplanted  into  this  state.    Idem. 

3.  The  provision  for  the  administration  of  charitable  trusts 
under  the  statute  of  43  Elizabeth  is  not  in  force  in  this 
state.     Idem, 

4.  Where  a  will  confers  discretionary  powers  upon  a  trustee, 
the  exercise  of  such  discretion  will  be  deemed  an  expres- 
sion of  the  will  of  the  testator.    Idem. 

5.  If  power  may  be  conferred  upon  a  trustee  to  designate  a  . 
charitable  object  for  the  testator's  bounty, unlimited  scope 
may  be  given  regarding  the  object  of  the  charity.    Idem, 

6.  Where  ample  power  is  conferred  upon  a  trustee  to  relieve 
a  bequest  of  all  objections  arising  from  its  indefiniteness, 
and  no  obstacle  exists  to  the  exercise  of  that  power,  courts 
will  not  interfere  to  prevent  its  exercise.    Idem, 

7.  In  a  devise  where  a  certain  and  ascertainable  trustee  is 
appointed,  with  full  power  to  select  the  beneficiaries  or 
designate  the  objects  of  the  charity,  and  devise  a  plan  for 
the  application  of  the  funds  bestowed,  the  court  will  exe- 
cute the  charity  through  the  trustee.    Idem. 

TTltra  Vires.    See  Municipal  Corporation. 

TTsury. 

1.  A  borrower  under  a  usurious  contract,  who  pledged  prop- 
erty as  security  for  the  loan  and  who  has  paid  or  tendered* 
the  principal  of  the  loan,  is  entitled  to  the  possession  of 
the  property  pledged,  divested  of  the  lien.  Frenzer  v. 
Richards    131 

2.  It  is  a  settled  doctrine  in  this  state  that  a  borrower  on  a 
usurious  contract  will  not  be  given  affirmative  relief  by  a 
court  of  equity  unless  he  first  tender  the  principal  and 
lawful  interest.     Idem 134 

Vendor  and  Vendee. 

!•  A  purchaser  of  real  estate  acquires  only  the  title  of  his 
grantor  unless  he  bou^rht  on  the  faith  of  an  apparent  own- 
ership, on  which  he  had  a  right  to  rely.  First  yat.  Bank 
V,  Gibson 767 

2.  One  who  has  bought  property  from  the  apparent,  but  not 
the  real  owner  thereof,  must  in  a  contest  with  the  real 
owner,  allege  and  prove  a  bona  fide  purchase.     Idem. 

3.  The  creditors  of  a  vendor  who  has  made  an  illegal  sale  of 
his  property  can  not  seize  the  same  unless  they  can  show 
that  such  transfer  was  an  invasion  of,  and  prejudicial  to, 
their  rights.    Droicer  v.  Fass 590 
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4.  In  equity  time  will  be  regarded  as  of  the  essence  of  a 
contract  when  it  clearly  and  affirmatively  appears  that  the 
parties  intended  that  time  should  be  essential.    Jewett  v. 

Black   173 

6.  An  executory  contract  for  the  sale  of  land  vests  the  equita- 
ble ownership  of  the  property  in  the  purchaser,  and  in 
such  case  the  seller  retains  the  legal  title  as  security  for 
the  deferred  Installments  of  the  purchase  price.    Idem, 

Venue.    See  Change  op  Venub. 
Verdict.    See  Iwtehest. 
Voluntary  Assignment. 

1.  Uuder  the  provisions  of  section  6,  chapter  6,  Compiled 
Statutes,  1899,  a  deed  of  assignment  must  be  filed  for  rec- 
ord in  the  clerk's  office  within  24  hours  after  its  execu- 
tion, or  it  becomes  nugatory.    Miller  v,  Waite 481 

2.  A  substantial  compliance  vrith  the  statutory  provisions 
regulating  the  subject  of  voluntary  assignments  is  a  con- 
dition essential  to  effectuate  a  valid  transfer  of  title.  Idem. 

3.  An  assignee  in  peaceable  possession  of  property  assigned 
for  the  benefit  of  creditors  has  a  title  sufficient  to  main- 
tain an  action  for  conversion  against  those  who  illegally  • 
convert  the  property  to  their  own  use,  even  though  the 
deed  of  assignment  be  invalid  from  failure  to  record. 
Idem. 

Waiver.    See  Abatemet^t  and  Rbvivob.    Appeabancb.    Covenant. 
Municipal  Corporation. 

Water  and  Water  Courses.    See  Injunction,  2,  3. 

1.  The  irrigation  act  approved  in  1877  (Session  Laws,  p.  168) 
did  not  abrogate  the  common  law  rights  of  riparian  own- 
ers as  they  theretofore  existed  in  this  state.  Crawford 
Co,  17.  Hathatcay 754 

2.  An  irrigation  district  organized  under  chapter  70,  Session 
Laws,  1896,  is  a  public  corporation  and  its  agents  are  pub- 
lic agents  of  the  state.  Lincoln  d  Dawson  County  Irrigation 
DiHtri<.t  V.  McNeal 613 

3.  Where  a  contract  is  entered  into  with  the  board  of  di- 
rectors of  an  irrigation  district  and  the  district  has  re- 
ceived the  benefit  thereof,  it  is  liable  for  reasonable  value 
of  services,  not  exceeding  contract  price,  though  contract 
was  illegally  entered  into.    Idem. 

4.  Proposals  for  construction  work  on  an  irrigation  ditch 
should  be  advertised  as  provided  in  section  22,  chapter  70, 
Session  Laws,  1S95,  and  bids  received  be  accepted  or  re- 
jected before  the  board  can  construct  the  work  with  the 
labor  of  the  residents  of  the  district.    Idem. 

6.  tTnder  section  24  of  the  irrigation  act,  all  expenses  in- 
curred for  the  construction  of  an  Irrigation  ditch  are  to   • 
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